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Motto:  

 

Les hommes ont oublié cette vérité, dit le renard. Mais tu  

ne dois pas l’oublier. Tu deviens responsable pour toujours de  

ce que tu as apprivoisé. Tu es responsable de ta rose… 

Antoine de Saint-Exupéry, LE PETIT PRINCE 

 

 

 

„Lidé zapomněli na tuto pravdu,“ řekla liška.  

„Ale ty na ni nesmíš zapomenout. Stáváš se navždy zodpovědným 

za to, cos k sobě připoutal. 

Jsi zodpovědný za svou růži...“ 

Antoine de Saint-Exupéry, Malý princ  
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Resumé: 

Liability for defects (rights arising from faulty performance, 

remedy for faulty performance) is one of the crucial institutes of the 

private law and it also constitutes a part of the system of tort law. 

Proper performance of a contract brings the standard termination 

of an obligation. In such cases, the purpose and objective of an obligation 

were realized and thus it can said that the legitimate creditor’s 

(acquirer’s) interest protected by law, but also of the creditor’s (vendor’s) 

interest protected by law were fulfilled. Liability for defects applies to 

such situations in which the purpose and objective of an obligation has 

not been realized, because the object of performance shows certain 

deficiency, which we mark as a defect. The purpose and objective of an 

obligation has not been realized [at least as for the legitimate interest of 

the creditor (acquirer)], because the objective interest of the creditor 

(acquirer) to receive or use for a certain time a non-defective object of 

performance was not met. 

The fundamental sense of the institute of liability for defects is 

not to penalize a breach of a legal obligation, but to provide protection to 

the creditor’s (acquirer’s) legitimate interest to receive a non-defective 

object of performance. The purpose and objective of the institute of 

liability for defects is to ensure correction of faulty performance. 

Therefore the law shall primarily offer model solutions which ensure that 

creditor’s interest will be realized, i.e. the contract will be performed. 

Only after that, i.e. on the second level, there should be rights, which 

cause the obligation to terminate without performance of the contract. In 

this case, the creditor’s interest to obtain non-defective performance does 

not materialize. Exceptions from the general premise of “preference over 

protection of proper performance of a contract” may be admitted if the 

defect of the object of performance is crucial (“fundamental breach of a 

contract”) or if one of the parties to the contract is a person in weaker 

position, i.e. consumer or a “small businessman”). 
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The subjective interest of a creditor may alter in time; whether 

due to the reasons of the course of the time or because of other new 

(legally relevant and irrelevant) circumstances. However only the 

objective creditor’s interest laid down in the hypothesis of a legal norm 

enjoys protection by law. Principally, we can differentiate between the 

creditor’s objective interest protected by the law within pre-contractual 

negotiations, the creditor’s interest with respect to the offer and 

acceptance, and also the creditor’s interest during the existence of an 

obligation. 

An interest protected within the primary obligation arising usually 

from a contract (an interest that a contract be performed properly) is 

called a primer objective interest of a creditor. An interest protected by 

liability for defects, i.e. an interest that is protected by law within 

secondary rights arising from a breach of a primary obligation (contract 

not performed properly), is called a secondary interest of a creditor. An 

interest which is protected if the secondary obligation is not performed 

can be looked on as a tertiary interest. If a debtor does not carry out his 

obligation arisen from not having performed the contract properly, e.g. he 

has not fixed a defect, further creditor’s rights arise. These new creditor’s 

rights may be characterized as tertiary rights, e.g. a right to withdraw 

from a contract. 

The objective of a primary and secondary right may be the same – 

proper performance of a contract. However there are cases in which the 

secondary interest of a creditor differs from the primary one (right to 

receive a discount) or it may result in termination of the obligation 

without proper performance of a contract (withdrawal from the contract) 

and thus the creditor’s primary interest does not even materialize in a 

modified form. The objective of a tertiary right is usually to restore the 

legal status the parties had prior to concluding the contract. 

In the introduction of this work, we outlined the theses applying 

to the creditors bearing special attributes (consumers), which were to be 
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either confirmed or rebutted by this comparative analysis. We believe 

that the following conclusions were proved in this work:  

 

1. The institute of liability for defects protects consumers in a 

special way, i.e. it grants the consumers a special legal status, 

which arises from the special consumers’ rights regarding faulty 

performance 

  

In our opinion, the first thesis was completely proved throughout 

the work. The specific legal status provides model solutions protecting 

consumers in several levels. Aside from the “greater extent” of rights 

arising from faulty performance granted to consumers, the legal status of 

consumers is also strengthened in other ways. 

The first crucial institute that promotes consumer protection by 

granting him special rights may be called as the business’s (suppliers) 

“duty to inform”. The community law is based on an idea that a 

consumer shall make decisions informed. A consumer shall be aware of 

the rights that he has had or will have and thus while making a decision 

he shall do so being aware of his own rights. 

The duty to inform relates not only to being acquainted with the 

features of an object of performance, e.g. a duty to demonstrate the goods 

if requested by a consumer or directly “bombard” the consumer with all 

information if the object of performance requests special guidance for 

using, but it also relates to making the consumer acquainted with possible 

consumer’s rights arising from faulty performance. Consumer should 

also be informed about how to exercise his rights, e.g. duty to give 

release warranty card upon request, general duty to inform consumers on 

how to exercise their rights arising from faulty performance. 

Consumers have the right to receive information already in the 

pre-contractual phase, i.e. even before an obligation arising from a 
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consumer contract emerged. It is interesting that whereas the Civil Code 

(“CC”) does not recognize the general pre-contractual duty to inform 

consumers, the New Civil Code (“NCC”) comprises the general pre-

contractual duty to inform, similarly to soft law, e.g. DCFR, ACQP, or 

CESL, so the status of a consumer is stronger under the NCC. Although a 

legal norm defining a general duty to inform might seem imperfect, it can 

be believed that consumers have a right for compensation for damage 

caused due to a breach of pre-contractual duty to inform. 

Aside from the fact that a legal status of a consumer is 

strengthened by the general duty to inform while selling consumer goods 

(implementation of the directive No 1999/44/EC), the legal status of a 

consumer is also supported by the extent of rights arising from faulty 

performance, which may be exercised by the consumer if provided with 

faulty performance by a business (supplier). 

It shall be emphasized that the statutory guarantee laid down in 

the CC is a specific benefit granted to consumers and it strengthen their 

legal status significantly. Of course that aside from the statutory 

guarantee, contractual guarantee may be agreed upon. Such a contractual 

guarantee may boost the consumer’s legal status. The statutory guarantee 

that certain features of the object of performance shall be preserved for a 

guarantee period, which is not common as for the systems of private law 

in other EU member states, strengthens crucially the consumer’s legal 

status. This benefit cannot be characterized as a faulty transposition of 

the directive No 1999/44/EC, because this directive does not harmonize 

statutory guarantee. 

The model of the statutory guarantee is based on the concept of 

objective liability for defects which occur, i.e. might emerge, in the 

guarantee period. Consumer’s legal status is crucially strengthened by the 

guarantee of the quality of the object of performance. 

The directive No 1999/44/EC harmonizes liability for defects 

existing at the time of delivery and accepting the delivery of an object of 
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performance. Principally, the concept of liability for defects is 

constructed the same way as it is in the relationships B2B or C2C 

(although the decisive moment of the origination of rights arising from 

faulty performance would differ). Strengthening the legal status of 

consumers aside from the consumer’s specific rights arising from faulty 

performance shall be considered within the concept of rebuttable 

presumption. If an object shows defect within the first six months from 

the day of delivery, it is presumed that the defect existed at the moment 

of delivery and accepting delivery of the object of performance. 

The concept of the statutory liability for defects supports the legal 

status of a consumer not only by the fact that it principally provides the 

adverse burden of prove (it is the seller who needs to prove that the 

defect did not exist at the time of delivery of the thing; a mere denial 

cannot be relevant), but also by the approach presuming that a defect 

existed at the time of delivery of the object of performance. Causal 

connection between the breach of duty by the seller and the defect (harm) 

is presumed, because the cause of a defect cannot be grounded in 

consumer’s behavior. Principally, the consumer only needs to prove that 

the object of performance showed defects within the six-month period. 

Seller bears the burden of evidence and needs to prove that the object of 

performance was not defective at the time of delivery. If the seller does 

not prove that the object of performance was faultless at the time of 

delivery or that existence of a defect at the time of delivery of the object 

of performance contradicts the nature of the thing, he will be responsible 

for the defect.  

The model solutions providing origination of specific rights 

arising from faulty performance are usually based on distinguishing the 

features of the defect, e.g. reparable – irreparable; suspending or not 

suspending proper usage of a thing; causing fundamental or non-

fundamental breach of a contract, etc. Whereas the rights arising from 

faulty performance regarding the B2B relationships are based on 

differentiation between fundamental and non-fundamental breach of a 
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contract, the B2C relationships differentiate between repairable and 

irreparable defects to the object of performance or account is also taken 

of the fact whether the object of performance may be properly used 

despite its defect. 

The core purpose of an obligation was to satisfy the creditor’s 

(consumer’s) interest and if this interest is not satisfied (the consumer 

received a faulty object of performance), there should be such institutes 

aiming at satisfaction of the primary interest of a creditor (consumer) to 

receive a faultless object of performance. It is clear that as for B2C 

relationships, the legitimate interest of a business (supplier) shall also be 

respected and protected. It shall be emphasized that right to choose 

between several types of remedies of faulty performance has been 

granted to consumers. Business’s (suppliers) interest is usually protected 

by a proportionate limit on the consumer’s request. Thus the objective of 

an obligation may be met either by a repair or by a replacement of a 

thing. The institute of withdrawal from a contract shall, in our opinion, be 

used in B2C relationships only if there are certain specific circumstances, 

e.g. impossibility to eliminate the defect, repeated defects, etc. 

The so-called tertiary rights (or so-called multi-level model 

solution for rights arising from faulty performance), i.e. rights that 

emerge from the breach of the secondary obligations may be considered 

as a specific support of the consumer’s legal status. If we received faulty 

performance, a primary duty was breached, which resulted in origination 

of secondary rights. If the secondary rights were breached, tertiary rights 

emerged, e.g. right of withdrawal from a contract if consumer’s claim for 

replacement was not handled properly and in time. In our opinion, 

origination of the tertiary rights may be characterized as further 

fundamental reinforcement of the legal status of a consumer. 

 

 



 
282 

 

2. The institute of liability for defects has special functions in the 

B2C relationships 

The function of prevention, the function of reparation 

(compensation) and function of repression may be described as the usual 

functions of liability for defects. Of course that liability for defects 

applies these functions also to consumer contracts. 

Aside from this approach to the functions of liability for defects, 

we can analyze the concept of function of liability for defects within the 

context of the NCC. In our opinion, law of obligations as set forth in the 

NCC, is based on the idea of protecting creditor’s interest and thus we 

tried to analyze the function of general liability for defects with respect to 

the crucial purpose protected by law expressed in NCC. Therefore we 

considered the protection of the creditor’s interest as the crucial function 

of liability for defects. Next, with respect to the general idea of consumer 

protection expressed in the community law, we tried to approach the 

function of liability for defects from the position that protection of 

consumer’s interest is the crucial function of liability for defects in B2C 

relationships. This approach showed us two core conclusions: 

The community law promoting protection of consumer’s interest 

influences not only special provisions ensuring effective protection of 

consumer, but is also affects the model solutions of the general law of 

obligations (see, for instance, modernization of law of obligations in the 

German Civil Code (“BGB”) in force as of January 1, 2002).   

As for the directive No 1999/44/EC, we pronounce that the 

general creditor’s interest that a debt is properly paid (in the preamble of 

the directive there is a principle of “conformity of goods with the 

contract”, which shall be characterized as a common feature of different 

approaches to private law in the particular EU member states), which is 

as a standard protected in B2B or C2C relationships, is also protected by 

the directive No 1999/44/EC. As for B2C relationships, the consumer’s 

interest is also protected as it develops in time, i.e. so the consumer’s 
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subjective interest is closer to the objective consumer’s interest protected 

by law. The subjective consumer’s interest may change in the course of 

time and, for instance, the consumer may no longer want that his primary 

interest to receive faultless performance is satisfied and he might prefer 

that the B2C relationship is rather completely terminated. Remedies 

offered by the directive often provide also protection of the altered 

subjective interest of the consumer although as for the B2B or C2C 

relationships, such an altered creditor’s interest would not be protected as 

the objective interest. 

In the B2C relationships, there is laid down a protection of a 

specific interest, i.e. a request that legal acts are carried out by an 

informed party. Consumer shall receive enough information so that while 

making a decision, he is aware of his rights and obligations. If the 

consumer is not properly informed or if he is informed falsely, it should 

disadvantage the seller, e.g. if a seller presents wrong information in a 

manual, such an act shall disadvantage the seller, e.g. the seller may also 

be responsible for defects arisen from improper manipulation with the 

object of performance. Moreover, not informing the consumer properly 

informed about the extent of his rights also brings disadvantage to the 

seller. Next, the general pre-contractual duty to inform shall not be 

interpreted that it is only a mere proclamation having no impact on the 

seller if he breaches his obligations. Contrarily, any breach of the duty to 

inform may lead not only to another extent of rights arising from liability 

for defects, but it can also result in liability for damage. 

 

3. Legal regulation providing consumer protection does not use 

special types of liability for defects; it uses the existing types, but 

with stricter conditions for the seller (responsible person)  

The model solutions of the consequences of faulty performance 

provided to us by private law are usually grounded on two crucial 

institutes, i.e. statutory liability for defects and quality guarantee. 

Statutory liability for defects is a traditional form of liability for defects, 
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with which we can meet in B2B or C2C and also in B2C relationships. 

However the statutory liability for defects in B2C relationships is usually 

constructed in a stricter way, which is especially due to the 

implementation of the directive on certain aspects of the sale of consumer 

goods and associated guarantees (No 1999/44/EC) and also because of 

the rebuttable presumption, which makes it easier for a consumer to 

prove certain things. 

Quality guarantee as a form of liability for defects applies to both 

B2B and C2C relationships. As for B2C relationships, there is a specific 

type of quality guarantee, i.e. statutory quality guarantee, which 

prescribes that a business (supplier) guarantees to the consumer that the 

object of performance shall keep certain common, requested or agreed on 

qualities during the guarantee period, etc.  

 

4. A breach of the duty to inform, as a crucial duty primary 

promoting consumer protection in the EU law, may influence the 

extent of rights arising from liability for defects granted to 

consumers 

Generally, the duty to inform may be characterized as one of the 

crucial ways of consumer protection which is promoted by the 

community law. If, however, a breach of the duty to inform did not affect 

the businesses’ (suppliers) duties, the duty to inform would be just a mere 

“toothless institute”, which would not protect consumers in any way. 

Therefore it is necessary for the effectiveness of the duty to inform that 

its breach by a business (supplier) shall influence the extent of rights 

arising from faulty performance which shall be granted to a consumer. 

Our analysis shows that a breach of the duty to inform may not 

only bring with it liability for damage (a breach of a general duty to 

inform), but also the rights arising from the faulty performance. For 

instance, if the seller does not provide the consumer with proper 

information on how to operate the object of performance (whether the 
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consumer gets the information from a manual or when the seller shows 

him how the object of performance works or if he is shown how to 

operate the object of performance on an orientation offered to the 

consumer due to certain specific features of usage of the object of 

performance) and the consumer, being advised incorrectly, operates the 

object of performance in a manner that causes a defect of the thing, the 

consumer shall still be able to exercise his rights arising from faulty 

performance. 

 

5. Consumer is usually protected by law more than other persons 

not having the features of a consumer  

Also the fifth assumption expressed as a hypothesis which was 

supposed to be verified by this work, proved to be correct. Despite the 

fact that legal regulation usually uses all standard manners by means of 

which faulty performance may be remedied, the consumer is usually 

protected in a special way, i.e. either the institute of reverse burden of 

proof, which burdens a business, or broader extent of rights arising from 

faulty performance which the consumer has if he receives faulty 

performance. 

 

6. In cases of mutual connections between liability for defects and 

liability for damages, the consumer’s legal status is more 

favorable to the consumer, because he can exercise a special right 

to claim compensation for damages caused due to the defective 

product (object of performance)  

It seems that the last expressed hypothesis has not been 

completely confirmed, because the general liability for damages based on 

the presumption of a fault may be characterized as rather advantageous 

for the harmed party (consumer), because the exculpatory conditions are 

defined in a relatively strict way by our law (if the wrecker proves that he 

has not caused the damage). In spite of the fact that the valid Czech law 
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de lege lata has implemented the directive 85/374/EEC (liability for 

defective products), with respect to the liberation conditions allowed (see 

the Art 7 of the directive No 85/374/EEC), we can conclude that it might 

be better for the consumer to claim compensation for damages under the 

general provision on liability for damage (the Sec 420 of CC) or 

compensation for damages based on objective liability, e.g. under the Sec 

421a of CC. Moreover, for claiming compensation for damages caused 

by a defective product, the national law, similar to the directive No 

85/374/EEC, prescribes that as for the extent of liability there is a lower 

threshold in the amount of 500 EUR. 

Certain advantage for a consumer or better legal status of a 

consumer could be found in “alternative passive legitimacy”, e.g. if a 

manufacturer of a defective product is unknown. It should ensure that the 

consumer may receive compensation for damages even if the 

manufacturer does not have a registered seat in the EU or cannot be 

identified, etc. In such cases, under the directive 85/374/EEC the liability 

passes to “alternative” persons, such as the importer, supplier, distributor 

or intermediary, etc. 
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