116 Mariii Ka.s'kfnnifm_:"

In this way, you may be compelled—in order to advance the cultural politics g
‘Europe’—to choose a purely strategic attitude towards rights. Even as yoy
that rights defer to policy, you cannot disclose this, as you would then seem to
dermine what others (mistakenly) believe one of your most beneficial gifts (o g
manity (a non-political and universal rights rhetoric). It is hard to think of such ;..
attitude as a beneficial basis from which to engage other cultures or 10 inauguragy

transcultural sphere of politics.

The question would then not be so much which rights we have, or should have, by
what it takes to develop politics in which deviating conceptions of the goodi§
whether or not expressed in rights language—can be debated and realized withoyj
having to assume that they are taken seriously only if they can lay claim to an a-p;

litical absoluteness that is connoted by rights as trumps.

_':mpean Approach to Human Rights and
= their Effects on Political Culture

KLAUS GUNTHER

[. EUROPEAN HUMAN RIGHTS AND THE POLITICAL
CULTUR?- OF A COLLECTIVE MEMORY OF INJUSTICE
AND FEAR

dsk for a European approach to human rights is ambivalent. If the question is
her the genesis, nature, and scope ol human rights are essentially European, one
mediately into the endless debate about universalism versus particularism of
fin rights. Obviously, the question does not aim at a European approach to
fan rights as the expression of a particular historical culture which should be ex-
fded to all different cultures of the world. Instead of this, the question seems to aim
pspecific European contribution to human rights which are already considered to
walid for all human beings, as is declared in the Universal Declaration of Human

: _'h'aslc the question in this way of course does not mean that one could avoid the
fblem of cultural relativism. Every European approach and every European con-
tion to human rights has to keep in mind that the idea of universal human rights
itself a particular European idea and that it has a long history of misreading, se-
Gtive interpretation, and wrong application. The idea of universal human rights, as
Ilas the history of its selective realization, is therefore deeply rooted in European
fiistory and culture. To say that afi human beings are created equal and that every
iliinian being is provided by nature with inalienable rights presupposes something
is common to all human beings as human beings. It is still the language of the
stian religion. The idea that all human beings are equal was interpreted by the
dhristians on the basis of a belief in a God who is the creator of human beings, and
0 has created them according to his own image. This reading of universality
Hiready included particularity, because it referred primarily to those human beings
iWho believed in the Christian God, and it excluded all those who did not. Afler

S0 Universal Declaration of Human Rights, adopted by GA Res. 217 A (111) 1948, In United Nations,
Cﬁ""ﬂ-’fﬂnrm of fternational fnsirwments (1994 i, part 1, 1.
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secularization, these presuppositions were often interpreted in a specific way which
led to an exclusion of certain human beings who lacked certain features from the
realm of human rights. For example, if reason was considered as the fundamental
common feature of human beings, and women were regarded as human beings who
lacked the full capacity of reason, then it seemed to be only natural to exclude

women, at least in part, from the protection of human rights.* And if the common

feature of all human beings was interpreted according to the standards of the west-

ern, European-American ‘civilization’, then it seemed to follow that members of

other cultures lack certain capabilities and competences which were considered as

necessary [or a human being to be a bearer of human rights. Thus, it was the experi-

ence of the people who were colonized by European States that made the experience

{hat universalism can turn into cultural, economical, and political hegemony. The
consequences arc often dramatic, Human rights, interpreted and treated in this way,
give a licence o draw a distinction between human beings who are under the protec- &
lion of human rights and beings who are considered as not being completely human,
and who therefore have no rights at all, Furthermore, it seems to be that this licence |
also gives a right to discriminate, expropriate, chase, imprison, torture, rape, and kill i

those dehumanized men, women, and children. The violation of human rights does

not begin with their explicit negation and rejection, but with their implicit neutral-
ization—at first with perceiving a human being as somebody who does not in all re-
spects belong to the community of human beings, and secondly with the right to treat |

{hem as something which does not deserve the protection of human rights.

“We', living in the rather secure milicu of Western Europe, have no reason at all to
feel superior not merely with regard 1o our own history. How difficult it can be herg -
and now to avoid exclusionary distinctions based on dehumanizing images of 8
human beings becomes clear for ‘us’, iff we look at our attitudes towards those
human beings who—according to ‘our’ point of view—are or behave as if they werg
barbaric, who are considered as perpetrators of human rights, or who allegedly S
‘abuse’ human rights for their own private interests, Foreigners or asylum seekerss
from poor countries belong to this category, or certain criminals—not to mention:
the asylum seeker as a criminal. When we look at a television or newspaper repol n-
about a man who sexually abused and killed a child, or when we listen to politiciang

describing a wealthy drug dealer, or a Mafia boss, then we can sometimes obse

how human beings are presented as non-members of the community of human --:-
ings. The implicit question which follows is: should these people have human rights]

Let us imagine the extreme case of an enemy of human rights. Are human beings wh
command, organize, or execute genocide really human beings who deserve to bep
tected by human rights; for example, by a Fair trial and a kind of punishment whi

respects Protocol No. 6 of the European Convention on Human Rights (ECHR]
Penalty)? On a low level of self-observation we can easily
discover in our own imagination at least some categories of human beings which
provoke a reaction of dehumanization already in our perception. Before we arg i

i

(Abolition of the Death

* For such an interpretation of Art. | of the Universal Declaration and its critique see C. Brethertod]
‘Universal Human Rights', in C. Bretherton and G, Ponton {eds. ), Global Politics (1996} (q ucrled from e

German translation in U, Beck (ed.), Perspekriven der Weirgesellschaft (1998), 263).

i
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about thn.?: ];gntimacyh nr?dc]aim which is raised by a foreigner who refers to his or her
¢ human rights, we should carefully look at \ i i buasian
Lo ¥ our perception and imagination of the
~ Even t he maore sulblle versions of universalism cannot com pletely avoid a de
humanizing n_1|srea{dm 2. The attempt to look for and to accept differences, to create
- new |1.,uma.n_ngl'_|ts I::rr_mem bers of minorities and for the protection of different cul
tPra[ 'dﬁm.m.m’ is still in danger of simply extendin g the European reading of human
rights. T'hns_ts lruclas long as the differences are marked, described. and considered
from the Emnt of view of our own ide ntity. The interest in difference; doesnot natur
_.:,]1}.I|um inlo equal concern and respect for the Other. As the exam ple of “Oriental
ism’ has Qemqnst1ralcd, an interest in the Exotic Other can satisfy needs of our own
: E“’]“*_""_] ’fi’"'“‘“ﬁ‘;' As the cc_-nte:n.pu:urary debates about the academic field of Area
: :,gmdleb @hkg Chinese or Indian studies) demaonstrate, one can never be sure that the
..:ntcrcst n; djl'[feh rences does not serve some strategic interesis in self: -maintenance—as
tleng as the other 15 not regarded as someone with w ey
| e £a eone with whom one has to enter in a dia-

II. SIMPLE AND COMPLEX UNIVERSALISM

orc_l{:r to deal with these problems, one could, as Richard Rorty s j
any kind of ‘foundational’ thinking and justification of human r_l}'hbt:EEﬁS;::ﬁ. o
! Ptnmnml.:t:.,r A _T[ns means to tell stories about people sulfering I‘Eum‘ a;a:n LI:J i tID
ion, ;11111-:1 m_iuspclf, !i:ic ‘Uncle Tom's Cabin’, in order to convince ur:her; UUI“[‘!'?;
e of numan rights. Instead of this, [ would like i i Ing i
fidlialogue witl'ln the other instead of describing ﬂnclinrs:rrl::I:gtz?flﬂi::iint}rmng ““’U
: pnf.ntl-:?f'-;;w. To distinguish these two approaches more adequately ‘3[“;]:;:;
nguishing between two kinds of universalism: simple o -himedi
plex universalism. Simple universalism is abstract, n;I:isl,er;i‘: l‘;-::;:::;iﬂa‘-[ﬁm;?
ppu;cs gentralll common features of human beings which -::a;.n be nbﬁtrvm::s':lm.;
nf; ds;::;il :.rs]:;ih ;re ::nll_m:dir;md as prc-.gi\re::. It uses them as a criterion for ex-
i acj:j aprfr 1es them like a Inlmu.? paper in chemistry in order to dis-
| ot anc ::rasc. I.l has some smlulamics with Michael Walzer's
R t1.=::nng aw umiversalism’, which consists in a simple extension
. Pmc.nd . l:su:;nt!'n;'.:r cultures.® Cur_nplcx universalism is not epistemic, i.e.
i ed know edge of properties which can be observed or ascribed.
unwersa]tsm gocs a step further, It makes the step from difference to diz
vand therefore it refers to human beings who are speaking and acting i

. | i —to their
! Ihnann;eut'mlrx and agency. If one takes this step seriously

- it forces us to make
I-?;?:i:?;;mfmm Western Conceplions of the Oviens { 2nd edn., 1995)
+ "The Mews From Everywhere' [19946] Lingiae Franea 49-56,

Rorty, ‘Human Rights, Rationali
. ¥ Ay L lity, i i TR . -
 Rights (1993), ]]]_%i: atonality, and Sentimentality’, in 5. Shute and 5. Hurley (eds.}, O

alzer, “Two Kinds of Unive :
+Tw rsalism®, T L
B e 1 inda af L b .rm:nlr:r Lectures on Human Yalues {German translation:
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an important shift in the discourse on human rights. What is at stake is not this or
that particular human right, its content, and its claim to universal validity and recog-
nition. Instead, complex universalism focuses on the question whether human rights
can be traced back and linked with the voice and agency of individuals. The context
and procedure of the formation of human rights become more important than a par-
ticular human right. This kind of universalism is procedural and deliberative. The
procedural element consists in the inclusion of every single individual who raises his
or her voice. What will in the end be recognized as a human right does then not de-
pend on certain properties of the person, bul on the procedure of common will-
formation, in which every human being is equally included. Of course, a complex
universalism which starts with human beings who have a voice and who can say ‘vey'
or ‘no’ will also include more or less severe conflicts about what should be regarded
as & human right that is universally valid. But what matters here is that the conflict is
not considered and treated as an obstacle to will-formation, but as an enabling con-
dition or a medium. Conflict and dissent presuppose and provoke good reasons, by
which every opponent could be convinced—provided that common will-formation
by arguing about reasons is regarded as an alternative to violence. This is the delib-
erative element of complex universalism. To look for convincing arguments in order
to overcome a dissent also includes the procedural element that every single particip-
ant in the conflict has to be recognized as an equal human being who has a *right to
voice” and who has a right to participate in a procedure which consists of an ex-
change and critique of reasons.
The kind of difference which is important here is not the one which I discover,
when | compare myself to the Other, but the difference which [ realize when the
Other says ‘no’, the difference of dissent. [t forces us to de-centre our own point of
view. But this is, of course, not enough. Neither ‘we’ nor “they’ speak with one voice
only. It is one of the peculiar and irritating features of the current debate on cultural
relativism that ‘we’ do not look carefully enough with whom we are talking when we
are confronted with cultural differences in the human rights discourse. As long as we
listen to dictators only, who defend the priority of communal values over individual
rights, or with members of other cultures whose representative role has an unclear ments for the claim of human ri hts to be uni ;
legitimation, we can never be sure that we still do not continue to deal with an 2 ‘Mationality as the most im]’ﬂ':}rfanf ":I' & “”l‘-'crsalj;ﬁ:' valid. One tradition
artificial and wrong image of the Other.” This is also true with ourselves. We can B among other things—arguj i :_1[' ?Dcm]
never be sure whether our dominating contemporary reading of human rights is not { ing and testing reasons g cf lng "’_"“_h Dhj‘ﬂﬂ:tlunﬁ rd
the reading of the privileged classes who are the winners of the social, political, eco- ording to the best rea sonsb av:tjhﬁi:"[r;'mmg'ﬂm 5 own
nomic, and cultural struggles in our own countries. Therefore, the procedure has to | B, we violate the idea of rationalicy we violate the p
be really inclusive, particularly with regard to those who lack the capability and the § F5 10 the emotional need of h:r:'::;]\;iizegl;;a:e Jna_::]l‘-‘na_lly. The other tradition
courage to raise their voices. t an being's 2 ; ; 0 avold pain and suffering, E
Of course, even a complex universalism of this kind does not easily escape the dan® 1 be re ;E i:::ldet;u?;r;dp?;g ﬂdﬂ_d suffering, and_tp max_imiz:: his or her pglcastlerz
ger of turning into a simple universalism. This would be the case if one linked the 2 individual's voice and- i bei b !hc.se traditions, it is rational to recognize
capability of having a voice and saying ‘no’ again with certain features which can or ; I to ex press his or 1hl|:r iﬂteifsi?f:uﬁjilfy?if}n ﬂbﬁ&ﬁ;&ar]{- condition for each indiv-
E: adition resnecte ! voldance of pain and suffering. The
i o oy g el e O 0 e o
Iy : - Wviously, the oy
ir;r:r;“[]'eﬁth‘:: TPTESIS a cul[ur?l Fclf'—undcrstandin: of tl: ;l::}jpjzu:jnn‘ﬁ’::t::e
or mernica. But this is not the whole story. Permanently ﬁrguin;

cannot be ascribed to human bejnge T i i
ings who are not _ablc t‘? spea}]: ::: E;u: ﬂ:: .ﬁ:ﬂ:ﬁ ‘[’E‘ ::Jc;l;,:;' nn[rh;:nse Dif hlllaman %
.th: cour_age 1[.’ raise their voices, The property of having a w;:ice Wi 3 :dﬂ i ﬂvﬂ_lust
ion for chujl::m or exclusion in the same way as the propert fds-m" v
- difficult case is also that of the vicarious voic i e
E .DHE else whn_has no voice or who is not able o raise his or her
ily we are acing ll_'lesc problems in the cases of a bortion and euthanasiz: ;
L a hL{mEH being with a ‘voice’ which should be respected? Is s e fDFHIS
mmhj;:ri lost consciousness someone with a ‘voice™? i
Inorder to avoid these dangers, I shall argue ﬁ:urlr;orn | i ism i
| oy i Plex universalism inarather
someone by a third person, but the p:::gn!:os ﬂi::iﬁt;tﬁi:uj:; a]TE al:m'buted .
:: :: ;f :;l SI-L e ;—: :he has to realize that he or she hasavoice, and that it j: t{:js ?:: ;z::ﬂr{:
3 i sequence, ‘voice' is strictly indivi itis i ibl
3 Gng'stn‘;-n vioice wiL!.1 the voice of sonitertﬁ;}; ;T:t:.v':'i:a:;il;; tr:'r: x::::]?li f:a:r?rf;lbliimm
rrﬁ:::,:,mp?i; g»;::tfcrat?:i C:l;l 1the other hand, _‘w:ric::’ also implies an inter-suhjac:?fe
- o, i qpcia - 4 third person wl!c: [|.st¢ns and who answers, Although it 15
i otk : to n_ncse]t‘alone, thEs kind of making use of one's voice is not
4 m;; i Ufn:::i]f:stt;nlng: and answering require at least 3 minimum of mutual
o saj:i"g = EEh f]:i voice of the other Iseriuusi}r. Obviously, this does not Bo
Lo js.mjmd b'; ﬂr:;;iperti m_lnj:;mlilnn—bet‘mg I take a position to the
.;what he or she has said, I have 1o reco g|1iz:ls1 '.D.;. :: ;;&Z?:x ik
. 353 person who has something to say, and who says it e

- donot lis 1 : 2 among others, to me, Si

3 “:zm’::"-'f' naturally, it can bea kind of obligation only. But where does thic; u:?:li:-?'m3 :

Edmm Fiz:; ;lgw 'mlﬂ ;ust:nﬁecl. and why should I accept it? The abligation n:ﬁisil
rinciples which r i o '

enid in itself equire that each individual shall he regarded as an

voice. Contemporar-

refers to
l_'ciatiunshipﬁ, Rationality
15ed against a proposition,
position and intention ac-
rinciple of mutual recogni-

" How difficult it can be not to ignore a ‘voice’ which dissents from our own ideas is demonstrated by 3
the case of clitoridectomy in Africa by K. Engle, *“Female Subjects of Public International Law: Humitn 3
Rights and the Exotic Other Female', in D, Danielsen and K. Engle (eds. ), After ldentity; A Reader in Laws
and Cultere { 1995), 210-28, .



122 Kfqus Grinther

against objections of ethnocentrism, the philosophical approaches, which are rooted
i these traditions, meanwhile have reached a high degree of com plexity.? The pro-
cedural and deliberative approach, which I have presented in outline above, is onge
example. Although it is of course still possible to detect some hidden ethnocentric
{and other cxclusionary) premises ol the argument, the advantage of this position
consists in its capability of being open to those ohjections—critical self-correction i
part of the claim to universalism.

But a problem remains even if one admits that the philosophical foundation of the
mutual obligation to recognize sach other’s voice and to listen to each other as a pre-
requisite of human rights is sound, and—with the proviso of further corrections—
convincing for every human being, at least in the long run. It does not explain why
selective misreading of universal human rights occurs again and again. Further-
more, the philosophical foundation does not help to avoid the experience of those
peaple who are confronted with abstract ideas only, without being able to link them
to their own experience, Often, it is not their voice which is represented by human
rights. Complex universalism remains too simplistic when it refers only to those
human beings who already have a voice, who are articulate, and who claim that oth-
ers must listen to their voice, and to whom others are always already listening. They
are able to use human rights for the promotion of their interests. Human rights are
then in danger of being transformed into human rights rhetoric, as it is described in
Martti Koskenniemi's chapter.? This is the other side of the history of misreading
and selective application: the more human rights become an unproblematic part of
daily political and legal practice, the more they operate with silent exclusions, ignor-
ing suffering, needs, and interests as long as they do not fit with the scope of their ap-

plication.

It seems to be that the problem is not 5o much the philosophical fou ndation of the
universalism of human rights, but its insufficient degree of complexity. This is more
a matter of the meaning and understanding of human rights. Struggles and debates
about human rights refer to claims to universalism and their foundation in moral
and legal principles only on the surface—in fact, what are at stake are often ques-
tions like this: which interest shall be recognized as a matter of human rights, who
shall have the power to raise a claim to human rights—e. g. should pornography be

considered as a violation of women’s integrity, and how should the conflict with the 8

right to freedom of expression be solved?'® Are those interests legitimately excluded
from the scope of application of human rights? In order to deal with these questions,
it seemns to be necessary to start with the experience of those human beings who were

or are excluded. This means considering the struggle on exclusion as acentral partof
the meaning of human rights. The step from contenl & procedure has already led us
to the contexts and conditions under which a claim to a human right or a claim that

a human right shall be recognized is raised. The proced ural element of complex uni-
n. The

versalism referred to each human being’s voice and the obligation to liste

£ Gep asacontemporary example of 8 comprehensive approach to human rights which very conving: 8

ingly ties together the two traditions, C.5. Nino. The Ethics of Human Rights (1991}
% M. Koskenniemi, “The Effects of Human Rights en Political Culture’, in this vol.
0 Sae ) Mackinnon, Oy Words (1993).
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GKPgrienCl: al m?clusinn then consists in the exclusion of one’s voice, in the experience
of ignorance with regard to one’s claims and needs. This is the case not only when
someone raises his or her voice and nobody listens, but already and most ‘::verel
. when someone does not raise his or her voice at all, because he or she lost the ;:cru rag:
; ::.’ ;:Jt i:t ‘E:- il::lc;ause she considers her situation as fate which has to be endured in of
" The disc:ourse on human rights then refers to expericnces of this kind. What han-
P.gns thlcn;‘: isa Iulng and complicated process, which begins with negative cxperienDI:s
like pain, suffering, and fear. These experiences lead to a loss of voice, to silent suf.
fering, bc_causc nobody listens to the persons who try to report 1]{cir sufferin :
Human .|'1ghts n:.iis::uurse 15 a process by which these negative cxperience:slare c:uve%.
i COITE. Fl1rst, pain, suffering, and fear have to be considered as injustice and not a;
fate or, in u?e worst case, as the victim's fault. The situation of the excluded victir£:
I has to be rejected v_e;'[h the claim of injustice. This claim entails a whole pattern of
mno:;lls am.i practices which ure linked to each other: The concept of a person, his
or her 111.t|=:_n_t||:rn~ and his or her capacity of control, which allow for the anribﬁliu.n [
responsibility for the pain and suffering of the vietim. When the human rights di‘;a
course I_1as rea:;_h::d this level, the discourse on the justification and acceptability of
ll_le victim’s claim can begin. But it alrcady requires that the victim’s miﬂe i m!r'o
E Imz::dand that the other participants attribute weight to his or her propositions Duf:
ing the process of human rights discourse, the victim regains his or her \rc}'u;:c. '-.vhich
- she E:_)Sl after her negative experience. When her claim is accepted as justified and
avalid human right, she has completely regained voice and agency. : T
. 1f one conceives of human rights discourse in this way, a su pplementary meanin
has to be added to the meaning of human rights. Human rights have to be con 1idere§
:_ and understood as the result of a process of the loss and recovery of '.-oj:-::: with
rf:galrd to negative experiences like pain, fear, and suffering. Because *voice is sell-
-. Mt.nbutmg, this process is always one for the individual who is concerned. who re
' pains I1E1'_ own voice and standing in her relationship to the other mernl'.ua:rs of lh:;
community of human beings. By the same process these ather members change the;
gttitudc l:IJwaru:ls the negative experience of the victim, when they reco nizcg't ;
: ma_llcrlof‘ injustice instead of a matter of fate or the victim’s own Fault Dﬁe mt:]daj i
: ;cnhe it asa Jea.rning process by negative experiences, Then, in any n;ase in whichi
4 ﬁfﬂfeﬁ 1'1:1[5&8 :1-. claim to a human ri E‘.ht which is already established and gener-
1 mj“amﬂph vheor e refers to [hCDDJ[EI:[[.‘r'L‘: memary ol negative experiences which
ed the len.rmng process that resulted in the particular human right to which he
r ;he isappealing. f‘lm_d, by raising such a claim, or even by raising a claim to the par-
“L;:E:ﬁ :fsuzl-;:tlehuman ng!}fﬁ_di?cu ursc_that something, which hitherto was considered
o pr asthe YLLFL!TI sown_iault: shall bc considered as an injustice or as the
L s own fault—by raising a claim that a rejection of a negative experience shall
{u iz:fplcd asa hur!mn right—in all these cases, the human being has to be recog-
b hm:t:: FK:.TEmmm"frt person, wh.-:} has a voice and who takes a position with regard
e '[i:ils L{qut;:lxpv.:]r::n_oe in n:lam?n to others, wfm has standing in the eves of the
el l.h sthea ][IDI‘l‘::l] meaning of human rights and human rights discourse
: eory of complex universalism, Compared to usual definitions of the concept
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of human rights, as they are for example suggested by Carlos Nino, this addition
does not change these definitions. According to Nino,!! human rights refer to:

{i) the opportunity for the holder of the right to perform ot not to perform

cerlain actions,

ihe exclusion of actions of third parties which involve some harm to the
holder of the right (either they deprive him of something or do him some
injury); or requirements on third parties which involve a benefit for the

holder of the right;
{iii) the enjoyment of some good or the avoidance of some evil.

{ii)

What is characterized here as harm and injury, good and evil, and even as an op-

portunity to performan action, can be traced back to negative experiences which are

overcome by the recognition of human rights. In addition, it is important 10 emphas-

ize a fourth element: a human right refers to the performative capacity of a person |

who can raise her voice in order to raise a claim.!?

II1. A EUROPEAN APPROACH: SUFFICIENT SEMSITIVITY
TO NEGATIVE EXPERIENCES

This complex way of explaining complex universalism in opposition to simple uni: &
versalism leads us back to the question at the beginning—what could be a European ;
contribution to human rights which does not fall prey to the selective applications,
misreadings, and exclusions which characterize the European history of human
rights? The only answer which is available with regard to the requirements of com- 8

Europe has to take its own history of exclusionary interpretas 2
pean approach to human rights 3

plex universalism is:
tion and practice of human rights seriously. A Euro

has to make an argument out of the European history of human rights. What matters 8
s not the foundation of the ¢laim to universalism in moral principles and discourses; &
but the insufficient sensitivity to negative experiences of human beings under the 8

ime of well established and sufficiently justified human 1 ghts. Complex univers: 8
of those human beings whe

d who reject it as injustice: It
makes a difference if we talk to those members ol a different culture who are in power 3

oned, tortured, disadvantaged, or discriminated. Consess
ame at

TeR
alism of human rights has to be sensitive to the voices

suffer from pain and humiliation, who live with fear, an

or to those who are impris
quently, we have to deal with our own conception of human rights with the s

titude. We should listen to the stories of those who are excluded from the exerc

and the advantage of human rights in our own cultures, to t
hurniliation, fear, and injustice. A community becomes &

U Nino, note § above, at 30,
11 CF. jhid , at X7IT, where he criticizes the atlempt to define rights

tion that rights as claims entail duties by third parties—w ]
Here, 1 would emphasize the activist meaning of rights as claims, 3 is suggested by Feinberg (sec

text accompanying note 33), so that Nino's critique does not apply 1o this aspest of the cuation o
a5 claims,

heir experiences of paity
hle to discover what i5 3

a5 claims. Mino refers to the implcd

hich is not tru in any case of human Fghts
belomy!
f rigtits s

Humare Rights a.rfd Political Culture 125

———

wrong with its own one-sided, exclusive reading of human rights if it begins to tra
; own conception of human rights back to its own negative experiences. If we mce
- sider our Eyrupcun conception of human rights as the result of a long pmn-x:ss of nen-
i a“'y!: experiences, then we become more interested in talking to the dissidents a 812
L yictims fam_ung the members of other cultures than to the officials or 1o l.hc rrnzmi'm:1
5 ofa may_:j'uty. Of course, this approach eannot mean that any subjective experie k
| of injustice !cads to human rights. But it links the core meaning of human :3:6 htnLDE
<;sﬂ."-mthing like a negative universality. It is the universality of recognition cfthsnm
¢ who suffer now or in the past from deliberate infliction of pain, humiliation, a Sj
fear, and who have reason Lo reject it as injustice. Nobody who su}Ters oW or i.n tT
51 from th_ese experiences shall be excluded from raising his or her voice, and e i,
dy must |iStl'l.:I'J. The advantage of such a conceptual framework is that i1t allm:sc Fg :
he m}ns:deratmn of a European approach to human righis which keeps in mind itI
storical and cultural dependency on negative experiences without any exclusi :
CONSCQUENCES. It makes us sensitive 1o our own past and, at the same time, m :::H'
. sensilive o the negative experiences of others., It is hecaﬁse af this mnscju:‘-usn i
?Eurupe can affirmatively speak ol a European approach to human rights. i
Burope's t_nsmr:.r is a history of suppression, violence, war, and of the annihi .laticm
human beings and groups of human beings. '* In the beginning, it is the experienc
uneq ual l-lll'ld arbitrary treatment by the political power ut'pc:u;'rle wha ar{:pfm ur'lim
e mfteﬁ.n_uel}-. and without any legal reason. The right to be {ree from arbil}m Y
d !IJI'lJLl.s[thd Ilmprisnn ment could be considered the eriging! basic right.' T:
ted with Article 39 of the Magna Carta. Later, arbitrary imprisonment I:ica.mc a
ajor problem again, when it became part of the gc:nc;a] unequal treatment of
ple by reason of their faith. As a consequence, this right was extended in the P
n ql‘ Rights im 1628, and reconfirmed in the Habeas Ei‘crrpus Actin 1679 Al !lf_
e time, ll_-u: right to freedom of conscience and of religious faith was mu. ht a ;
dction against religious discrimination by the State. Then, it was the experinms E;'
ppression aqd uneq_ua] treatment of people by reason of their birth. Among nthzr
: m-»?T experiences, lt. led to the Declaration of Independence and the Déclaration
_Dmu.-rdle! Homme in 1789. The fatal consequences of social, economic, and gen-
uzt:i L::::-];:nﬁtm further f:xpcriences of the nineteenth and twentieth cﬂntilries. Un-
b Hm; Iz: ::rgrcssmln and mur_der t_rftauman beings because of their ethnicity
e ,_bl i xample of the. vielation of human rights in this century. The
rrll & violation of human rights took place in Germany, in the middle of
A i;na[iun:u_;?e: the Hu.:rtucau.sg. The Universal Declaration of Human Rights of
; _rea_:.lmn to this atrocity. At the end of this century, one can observe a
ugﬂ ol almluqa: lcrgrard; European history, We realize that the European history
. man rights is written in blood. And it goes on. The violation of human rights in

18 ;
: Many of the thoughts whi :
; 5 which are set out in this cha :

nn L ; [ were elaborated togethes i
.ismar:: Perltnén.thparm?lar during my stay at the Wissenschafiskolleg in If:rlinrj:mw}g;;.::ﬂ;:
o o e, 2 v Veman et Mo (1592 e
1 : and lac i ihili y i

TR st \ nd lack of clasity are my responsibility.
; : on of the right against arbitrary impri S T ;

drechi’) see M. Kriele, Einfiihriang i die ,_»,-;M,M,mﬁ qqu’;"f’;['_?“‘ as the erginal basic right (* /-
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civil wars is also a contemporary European experience. It seems Lo require a major
change in the conception of human rights. From the Magna Carta to the Universal
Dieclaration, the State—be it the State of the medieval or absolutistic monarch or the
modern nation State—was at once the protector and the violator of human rights,
the State was the addressee, Today, injustice and fear are experienced not merely ag
a result of the arbitrary use of state power, but alse of the abuse of private power ar
the power of para-state organizations, like the war lords in former Yugoslavia or in
some regions of Africa,

This brief and cursory European history of human rights has already led several
authors to the conclusion that human rights have to do with negative historical
experiences and collective traumata.'® They are embedded in a memory of infustice
and fear. Of course, this memory is not explicitly incorporated in the text of human
rights. But it forms an important, perhaps even the most important, part of the
political culiure in which these rights are accepted and eriticized, given, claimed, in-
terpreted, applied, and enforced. If you want to know what is meant by "human dig-
nity” or ‘equal concern and respect’ for every human being, you can either look at
various kinds of legal definitions, at a huge record of legal cases, or you can think of
the German Gestapo torturing a political opponent or the Holocaust of the Euro-
pean Jews, Human beings differ in wealth, gender, ethnicity, and other properties,
but what they all have in commen is the experience of pain and humiliation.'s
It is this experience which gives us a fecling of belonging together, even if we are
dilTerent.

It is difficult to draw a concrete political consequence from this link between
human rights and the memory of injustice and fear. At the end of this century, when
we look back at Furopean history and begin to interpret it within the framework of
human rights, then the focus shifts from political and social history, {rom the na-
tional history of different European countries, 1o the history of injustice and fear
within these different countries, and between them—and to the individuals who had
to suffer from violations of their rights or those who were responsible for their vio-
lation. A consequence would be to discover this history of injustice and fear as a
common Furopean history, and to maintain and to keep its memory, to discover
that it is a memory that is shared by all people in Europe. The articulation, shaping, 3
and reconstruction of this memory are, and can only be, a collective work in |
progress, a project that will never end. It has to be undertaken by the people them-
selves, as a part of their collective self-understanding and identity, But il 15 also a

matter of education, of historical research, and of public reasoning and deliberation. 3
Asa consequence, the rights of freedom of information and expression have to be de-
ferided. Tt seems that we still have not uncoversd all cases of violations, that there are 5
still a lot of experiences of injustice and fear which are not made public and are not 3
part of the collective memory. A perhaps SUrprising concreie consequence may be 3

o fgﬂ{ﬁlﬁn g: & human right to access to the archives of the State and its Institutions
he archives have to be opened to the public, and they may never be closed! ;

IV. WHAT FOLLOWS FROM THE POLITICAL CULTURE
OF THE MEMORY OF INJUSTICE AND FEAR FOR
THE INTERPRETATION OF HUMAN RIGHTS?

bedded in the political culture of a memory of injustice and fear, the Euro
gﬁmgp: of hu_man rights has a hidden or supplementary meaning ,whict; I'r.-rl:lmcmI
.rt af every :::mg]c human right. From a historical point of view, it b;xomes Ub\"iﬂsua
.hu'T.La" rights are the result of a certain kind of ime:rpremti-;-n of the experie :
of injustice '.md fear. from which he or she suffers by reason of the c:u'.rv::ﬂ.w]-u:]ri:ini ol
gial power, in m_ost of the historical cases, of the State. A human right is thErf'efF?ﬂ_
a conerete ]'l.!StﬁI'lli‘.&i experience of injustice and fear, caused by actiu:rns;nl’ LEE
3 ?’_te' By referring to a human right, a person articulares his or her suffe ringlrom a
h‘cnr;e or a harm, aqd he or she claims that everybody is obliged to fisten to the i “
1:ml rcpurlt of flus experience. The declaration of a human right represents IJ:-;S
Ib.gr!enne, rejects 'l‘. and gives a conceptual framework to the interpretation of new
pericnces of_ injustice and fear, caused by actions of the State, in the future. This is
e performative meaning of human rights. Its importance is obvious, for e:;am Ll
the “Truth Commissions’ in South Africa (although this is not a Elz;upm11 ex::xfj
). As a consequence, ‘human rights’ can never be completely and comprehens-
. declared. _They depend on a concrete historical experience, and they come int
ng as a p-e_r!urmative practice of human beings, which can ;14:1.-er b-e{;um lelltlu
hsl‘urnwd,m.m positive | aw. Any convention or declaration of human rig!?ts ca;r
_amendf:cl 4 lf. new: E}chlrlences of injustice and fear are articulated, and if human
ngs bcg_: n to “talk” publicly about their experience. In the following, I shall giv
detailed reconstruction of the meaning of human rights. £ o

The Experie ; s ;
e perience of Pain and Humiliation and s Effects: The Loss of Voice and

Ezzg;h'i_??me“m is suffering from pain. Among the different kinds of pain
Plﬂﬂllﬂead;inc?i::ji ;f;-lrf:d and bodily v_mlath which is most obvious. This ex-
T overwhelming s.cuciadlt e pp?wj e ll‘.:']l_uwing; thatitis the State oran-
B e P _W_h":'_’ causes pain by infliction of torture. Of
e i mi : pain is not rnf;u::.sanly @J_nnc:cted with violation of the body. It
¥ people who acLL cadpm F;e'd and isolated against one’s own will by armed forces or
B it E\l:wcr_t 1e -:j::_rmmand of the St_ate, without knowing why, where,
- chj!d:-én mil:::im? ingly, Pmplﬂ suller from Pain who lose their wives,
- Tl,u;se -~ er}e es, :;nd friends thTu ugh the intentional force of state
B be suffered [J_ nees ETE_ -:- lv_;n :1§cnn1p3914?d by another experience, which can
red without bodily vielation. This is the experience of humiliation and

15 B, Denninger, Mensehenrechie und Grimdgesers (1994), #%; 5, Brugger, ‘Stufen der Begrimdung der -
Menschenrechte’ [1992] Der Sraar 19-38; E. Baedel, “Menschenrechte der dritten Dimension’ [1989] 3
EuGRZ 10, 3

5 Rorty, note 5above.
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degradation. Being raped does not merely cause pain because of the violation of the
body, but also the humiliation of being disregarded and of not being treated as an
equal human being but as something minor, as a thing, as something that could and
should be thrown away, This can reach the highest degree if one loses the sense of the
value of one's own life, if one gives up oneself, wishes to be not alive any more, be-
cause one cannol bear it any longer.!?
Some common features of the different grades and experiences of pain, suffering,
and humiliation consist of the effects which they have for the subjects who suffer
from pain and humiliation. The first and direct effect results from the mere presence
of physical pain, another effect from the possibility and the anticipation of its repe-
tition. Against a single action of torture you can react with a scream. When the pres-
ence of pain becomes overwhelmingly intense, you lose your voice, you are reduced
to your body, and to pre-linguistic forms of expression like screaming,'® When tor-
ture is not just a singular event, but when it—as usual—continues, or when the
torturers say that they will come back in ten minutes, an hour, the next morning, o
sometime later without your knowing exactly when, and when you begin to imagine
that it might happen again—then you will react with fear of repetition. When you are
in a situation which makes it impossible for you to avoid the repetition, because you
are imprisoned, because you cannot or will not leave the country, or because resist-
ance to the regime of torturers is hopeless, then the fear will become a part of your
self, it will capture your mind, your plans, your actions, your social relations—your
life. And even if things change so thal you are safe and certain that torture will not
happen again, there remains a higher or lower degree of fear that will throw its
shadow on your life, In many cases, when the fear is overwhelming, the victim be-
comes mute, Often, the loss of voice which is already the effect of the shocking expet-
ience of intense pain inflicted by torture is definite; you are unable to regain speech,
The forward-looking fear of repetition increases the victim's quietness and

better to say nothing. It
trust other people. It

body, no control over his or her social relations. even no control over things, The vie

lim becomes helpless.' Of course, we never have complete control over the world 3

outside or even over ourselves, and we obviously ought not to have it. But the victim
of 3

loses more; he or she loses—gradually—his or her fundamental feeling of agency,

17 Toarture is often analysed and rejected from the
torture refers to women only, as is demonstrated by Bretherton, note 2 above, at 28T

16 Spe (he very comprehensive description and analysis of the effects of torture by E. Scarry,
i Pt {1985), 27T, especially at 49: ‘[tjhe gaal of the torlurer is o make

part this combination that

alarmingly absent that heavens are created Lo explain its whereabouts.”
1% See the classical study of M.E.P, Seligman, Hefplessness: O Depression,
(1974),

passivily:
Alone with his or her awful experience and with the fear that it might happen again,
the victim not only keeps quiet, but he or she behaves very cautiously in general. Itis
is better not to ask someone for something. It is better notta 2
s better not do something which involves a small risk. In gen- E
cral, reality seems Lo be something which just happens o the victim; he or she has the
impression or the certainty of having no control at all—no control over his or her 3

point of view of men as victims. But a special kind af 8

The Body 8
the one, the body, emphatically
and crushingly present by destroying it, and to make the other, the voice, abseni by destroying it, Teis i 8
mikes torture, like any experience of great physiscal pain, mimetic of deathi; §
for in death the body is emphatically present while that more elusive part represented by the voice 15 LR

Dievelopment, and Death §
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: hmnghaatt:iﬁ ::; c[-;ahng; sume:lhling by_his or her own intentional action. It does not mat
tw;z ::a - hzch Euu' Ucb—h ‘things wLI_J happm anyway, and he or she will not change
way ngs happen. Thiz is already true for the initial experie [ pai
during torture, w_hen the victim realizes that he or she cannot prevmp:t! e, [Jﬁl,ﬂ
t?uls from Imlrudmg into his or her body, or when his or her bod coll ; l':_'rlll"ﬂ_t :
tim loses his or her voice and the fundamental security of haw’n: a EHPFIBS- bty
! ﬂfmg,rq:uvcr I11ml- c_:u' herself and his or her social and natural cn;v[rn nnmnam dB_E'fﬁc o
b 5.,|.=.;ncmg a_m_.'i chilling effect of an experience of pain and humiliati e
_F,fl:s repentmr_l. Inanironic way, it transfers agency from the v[ctir{r::; MI;j s
it reprcsf;ntalwcs—the power of the State becomes overwhelmi i
monopolized agency and voice. i
: m gj; Dn?;; T;gc;s;zs:::ﬁ ;::‘d pa']l"'[l, :fed humlﬂiati_nn are radically subjective and cannot
?'dth different kinds of causes and dj;?;ﬂﬁjif?::'&tgﬁiﬁiﬁﬂi_i“dfhllm"iﬂl[‘m
illness or Lraun'_mta caused by natural events such as an earthe ual;:e] :, 'Gr s
fact That. there ls.a]s? no simple connection betwesn ph}-sicallpain :élmfjngmllm e
cf::;:;ia [‘il;{al_l;::] ﬂl1:rlmr11H itself |sz : inexpressible. It essentially resists I!angﬁuragac C?{i:j_
it dr?w ang;t;i:.“n:‘rrr:::npﬁtlz ::Lif:lf !.‘cntlc:w:-: cve_rything. It would be too
q‘ght_s. Human cultures have different sclwmpcir:ffﬂi?:lc?;ii:;i; :Ide?:ame l}umﬂn
?uun?;;a:{un for the expression of pn'rr_l.i' This becomes more obvious in t;cocazum;'
! ation. In DII:‘.lE,t’ Lo interpret a violation as a case of humiliation, a wi 1
. rzlm of sc:]n?l.creatmnls al?d_mnst.ructiuns is necessary, like general[md:ex wc;f;:'Pm_
.m ::,lm eclive a:_ld mf:ilIw?lua[ identities, concepls of agency. What jspand '0;1&
[h: :: ; z:t:; o;tl;llgm ;imhun is defined a_nd interpreted within this pattern aswwr;;
- mwng,;c T;.f_:e ory; and appropriate ways of reaction like, for example
- jnterpmmtjg[-ls b pa I.grn:s also makﬂ possible descriptions, reprcsen[atiuns1
e € Viclim s experience which deny its meaning as a humii'ﬂj
» éejs 5 u dn:1 ltsexpression in a different direction. The gap between painand Ia;
o Wh:i:sh ;:‘]:;:rnth?n bilwcen humlliati_uu and language. Thereis no description
i ibad ol mal € use of an_aiugms. Therefore, the social and normative
t ption and interpretation are much more a
i than to that of humiliation, of which
uence, the danger of intentional
Hton of pain is much higher. >

7 ?_mrg-nnw 18 above.
“or diffe i : .
| Asaad, .Dnr_"rztrf::;lud#s;mvlaﬂds pain and different consequences for the idea of hurman ¢
i1, t’wr”"'fmﬂ'ﬂr;:irf:gsf Inhuman and Degrading Treatment’, in KA wusgﬂg rights see
il af the victim only Im—n i "} 111-33. Below T will be concerned with inﬁu:l.jn.u PR a-}- Human
40 interprstive éthm:sjusm?us of the Fact that this description of this kind of mg‘]’:ﬂdﬂalnst the
TR aga 3 i e e L e
alist’s point of view, gainst one’s own will") which is in itsell problematic, at least Frgrﬁ 7 m:'i'_

= This is not only true |
? ¥ true just for authoritaria i chi i
. ik - 1an regimes which try to mis i i
e A K| '-‘inma?l L"::d“}“'ﬁ':nds of commercial and professional images ull-‘ﬁsfliiﬂ;;: ;:j;:mg e
BN of Suffering in ou'.wa”r.q.hf Appeal of Experience; the Dismay of Images: Cul o
g inLhur Times', in A. Kleinman e af. (eds.), Social Suffering tlgﬂ‘g‘:?}.l] lg;llF:"lppm-
, ks y 1-23. E.g., the

reilization of ima [ victi i
i : Images 0f victims which become an i i i
¥ mews” (at | )or the festheticizalion c-fchiIdwxuar:blligt}gfﬁ]ml' of the ‘infiiatiment oo tie

it has

lien to the experience of
: theg_.r form a constitutive part. As a conse-
or unintentional misdescription and misinierpre-
Language as a medium of the expression of pain is
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highly ambivalent. Language can be used to ‘unmake’ the experience of pain; for ex.
ample, in the case of torture by representing it as a sign ol the presence of power,
When the state monopolizes the voice, it can talk about the pain which is deliberately
inflicted on the victim, can ‘justify’ it or ‘explain’ why it is necessary. The creative cap.
acities of the human condition and imagination are necessary in order to find more
adequate ways of description and interpretation which do not simply wipe out the

The Distinction between Misfortune and Infustice

ne tries to reconstruct the way in which the vicr] i

_ € victim regains his or her voi
l.roi: I:IIT:: mlulr_i tell a meaningful story about the emergence of a sense urinﬁ: .
st of a » PaIn 1s not regarded as something that just happened because ith P
ppen. The pain does not result from 4 disease or from an accident and 4

expericnee of & body in pain. It s, af course, impossible to detoct the oneand only ay, gond the reach of human intervention, like an eart} ' s

thentic expression of an experience. But it is possible to distinguish between different hich one suffers from toothache or r“;m a8t e ”hl_q;:“ eyl o
. stone which falls on one’s feet. g

.and not

kinds of expression and media of representation according to the degree with whigh : .
they allow the victim’s voice to make itself explicit. Elaine Scarry distinguishes dif, | e gl henmnaliy,_ by accident, steps on one’s feet,
ferent “arenas in which physical pain begins to enter language’.** There is the indiv. | owledge of the consequence i e beings, who acted deliberately, with
idual who tries to find expressions and sentences besides the mere scream, or other | 5 and who inflicted
persons who vicariously try to describe pain on behalf of the person who suffers. An. 3
other arena is the different kinds of medical discourses.®* A third one is art asig
medium for the description and expression of pain, At last, Scarry refers to the let
ters and annual reports of Amnesty International about the victims of torture and to
transcripts of personal injury trials as records of “the passage of pain into speech’ 25
As Scarry points out, communicative arenas for the passage of pain into speech, | :
like the Amnesty letters or the personal injury trial, have additional goals and fune- ; Ea g
tions. They provoke or are intended to provoke certain reactions of other people, bes i peveral other concepts are included in this
cause of the report of pain. They should protest and intervene or take some legal; |
political, or even violent remedies in order to stop the infliction of pain. On the other
hand, these records are often based on the reports of the victim. The victim has to tell, §
his or her story, which becomes a part of the record, By this step, the victim beginsta
regain his or her voice, and his or her voice is strengthened by the voices of others.
who communicate the report. Obviously, these arenas also presuppose and make use.
of interpretive schemes, expectations, social rules, and cultural patterns.®® Bt |
within these patterns, human beings try to make use of their creativity with the ins
tention of overcoming the experience of pain without denying, misinterpreting, mi
representing it, without giving a distorted report of their experience as does the State;
which justifies torture. Even il one admits that there is no pure and authentic dég
scription of pain, because every verbal description unavoidably makes use of analeg
gies and metaphors, these arenas differ from others in which distorted reports fmeaningful human actions. i - .
used to justify torturers, to legitimize the system of state power which organizes thes : 15 1115 possible to take a position on this a
deliberate infliction of pain. The difference lies in the focus on the recovery of the vig
tim's voiee in the presence of his or her memory of pain, and—by further steps 'f' nhis or her voice. He or she ;
the recovery of agency and control. things which Bt hjfsf:.?ut:.:?u?; I],fm:m a
! by l.Drlurc and to claim that its Exoculim;]i‘-:ana:;
18 unjust to do it. If the action js avoidable.

who are acting deliberately, who 'rmemiunaliy act in certain w.
. = - . ays, or make use
_n:m ;s; :Z:u:;ct hij;i :]::;r bﬂmperty of prcfdum'ng pain. The anonymous a:dr
 siradednd wh;. % comes present in the deliberate and intentional ac-
Q% SRE ] a;tmg und_:r 1ts command. The firse fundamental dis-
18 implied in the interpretive scheme is the distinction between HEIIH.;'E

sed a i i i
tn mir:f;;i;lr:f :::- :rh ich he or she can build his or her own aims and intentions
» O er actions according to an intent; |
r ntion, who has a voice

i . ; voice a
}ral : 1;:1rc-l of him ur_herac[l‘, and of the world outside. In general, a pcrmn[:d
Magjﬁlc;:.stalv]:?ah? 15 not coerced by anybody else j5 regarded als beiné nbirl::
enal action; for example, an intentional infliction of pain Deespite

eall the explanations ificati
» Justifications, and excuse ic
: s which are offered b

Y government officials i i » i s S
| phesitme : a;:cordt.ng to whtcf_u the “strong mierrogation” was ‘un-
i - €, and despite all the hierarchies among those who give or

i 0 execute them, there are at least some persons who have voice and
i Who, consequently, could have avoided the .

» @ human being begins to
fate, but is able to say ‘no’
ntention like the infliction
d shall be avoided means

B Bcarry, note 18 abowve, at 10.
It can be rejected and imputed to

* Medical discourse is of course—ag is any discourse on pain and suffering—interrelated with cult i
representations of suffering and with social and economic fctors: see A, Kleinman, Wriring ar the Adars
gin: Discourse Between Anthropology and Medicine (1996). X

2% Scarry, note |8 above, at 9. For the *action files’ of Amnesty International see Anuresty faternd
Report 1998 (German edn., at 63-6). For the role of NGOs for the passage from experiences of pain
humiliation te human rights discourse see E. Decaux, "The Role of Civil Society”, in this vol. Structures which are apai : .

¥ For a contemporary account of the different discourses on and cultural representations of su are Again dependent on intentional human actions and omissions; if
ses Kleinman e al., note 32 above, at p. xxvi, ‘Introduction’: *we have gone beyond the point Wh“"l v 18and the Origing of Traumari : organisation of health eare "5‘::;3‘:’“ e
subject of sufTering can be examined as a single theme or a uniform experience’. a8 Klui:r;jaf:::?mwfi;gd :.O!"ar:ncr, 'On .‘Ln:ft‘trirmandsu;,_-m,.” ‘.r‘iur:;gf.

b mole 21 above, at 245-84, 3 :

.Iadi!'jl'.ll:.linn be i
= tween suflerin caused b!r" P N action is of cour:
ary, rtherma . & : natire” and b:" intentional humg {1 I L
Fu ore, the causes of illness and the kind of treg tment are ii]]tﬂ;lw'thu _| I [ o
I =0ca darrange-
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the torturers and those members of the government who gave the command, and
they can be regarded and treated as responsible for an act of injustice.

This kind of rejection, which includes a judgement about the injustice of the act
done and an attribution of responsibility to the actor, entails a specific meaning for
the victim. It means that the infliction of pain was neither a matter of nature and fale
nor the victim's fault. To consider damage as the result of one’s own fault is also a
reason to keep quiet—because, for example, one feels ashamed of one’s own inabil-
ity to anticipate and to avoid dangerous situations. As long as the victim interprets
her situation as her own fault, she will have no reason to raise her voice and to say
‘no’. In the best case, she will look for some strategy for avoiding the risk that bad

things happen again. She will be unable to regain her voice unless she stops feeling re- 3

sponsible for the pain she suffers from and attributes responsibility to those who
acted intentionally and who could have avoided their intentional action, i.e. the

commanders and their exccutioners. The fundamental distinction between nature, ¢

fate, and meaningful human action can be extended to the distinction between nis-
fortune and injustice.®® The victim not only regains his or her voice by saying no’ to

the things that happened to him or her, but is now also able (o address him- or her- 8
self to someone who is responsible for the things which happened, and to others who 8

should accept the claim of injustice.

The concept of injustice is related to expectations and norms as well as to rules of
imputation of unjust actions to persons who are held responsible for them. The dis-
linction between misfortune and injustice is neither pre-given nor invariable, What
is considered as something that just happens, for which nobody is responsible and
which has to be borne by the victim him- or herself, depends on human ability to in-

tervene in the world and, most of all, on the social interpretations of the world. A
prominent example of the first requirement is genetic engineering. As long as the 2
genes of an individual human being were simply inherited by his or her parents and, |
therefore, so to speak, given by nature without any opportunily of changing them;,
his or her genetic equipment with all its consequences for his ar her life was nothing 8
more than fate, misfortune, or luck. Nobody could be held responsible for his or her
genetic equipment. To the extent that it is now and will in future be possible to alter |
genes by genetic engineering, the genetic equipment becomes a matter of intentional 8

human intervention, of justice and injustice, and of responsibility. A prominent ex

ample of the second requirement is poverty. Is it the result of wrong decisions by the
individual, i.e. the victim’s fault, or is it the fate of an anonymous markel—or isit
something that could be prevented by political decisions, legal rules, and social in-
stitutions? The answer to this question depends not only on human ability to inter 3
vene in the world, but also on the social interpretations of individual achievement, of &

the interdependence between individuals and society.

No matter how the question ought to be answered, the assertion that somethingis 8

unjust and that someone is responsible for it changes the communicative arena. [t is 3
IFit 3

is in general possible to react to meaningful social actions by taking a position an'i_[-

at least possible to argue about the borderline between misfortune and injustice.

2 For the distinclion between misfortune and injustice see J. N, Shklar.Face;:r.f'!n_.l'mrr'rr[1'§">"l."!,fh3?_: 4

3 {German edn. 1997, 67IT. ).
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aving 'yes‘_ or '_n.;}'.t{_: them, then it is also possible to put social arrangements, social
Recinres. msntunor_:s‘ laws, rules, and conventions, as far as they are cunstit;:;jcl[:
andl l:.l}l'.lj.]til of meaningful human ﬂfti'ﬂﬂs, intao question and under the 3 : ¥
justification. It at least makes sense to claim that negative discrimination a r:an of
exclusion by reason of gender, race, religion, or other human propertie nd social
isfortune and not the victim's own fault, but s Thinis chzcu : 5 ij 1I1|:_rt a

| some people began at some time not to take social exclusion by reasan of birth as

iven by nature or by God, but demanded that any such exclusion be Jjustified. In this
egard, gender or race makes no difference to the critique of social exc]usion.

| The demand for justification is of course ambivalent. It is possible to justify negat-

e ﬂ.gnmnnatlﬂn and social exclusion. It is even possible to have a law that justifi
actions of the State which are done with the aim of exclusion EX[Iro rjzlLLJ'LIS gy
tation, or even the annihilation of minorities. It is p::ussibie:,m havE Ilﬂﬂrﬂx-

ustifies torture or the killing of a citizen whao illegally crosses the border n a:i o

ve ths_: country. The claim that such actions are unjust and the dm S
pstification could easily be answered by saying that there is a law that 'uqt":gm ”1'11 =

44 CONseqUEnce, _I:he assertion of injustice and the demand u!’justiﬁia{jclmwh s

extended to the justifications which are offered for such atrocilics i

" fNee_d]_e:ss Fu say people differ very much one from another in whal- they heli

g an injuslice. (T'J'n the one hand, the experience and interpretation of‘ﬁ'lwti:e s
ally sub jective, on the other hand, in particular in pluralistic socictiesfa-'i[h : s

degree u._:l cultural relativism, there are different convictions about what j i

: r:;;l:egu ;rjl.?ry rl;:es, aﬂ;urdin g to which one could identify an action as a :ni.i:ﬁ:r

ice.** Toget er with the ambiguity of primary rules and norms, which ez

50 be Iused to justify torture and to legitimize an o i e “'Ch s

i5t] nlm';:;d bct;weh? inljustice and misfortune and the 55::::1'; Z?ﬁ::ﬁiiﬁ:fhj\r; ?2

cnded 1o the rules and norms themselves. Wh 'S 1% iti

VEry Lm:lw_ldual as an equal participant in the p{hljf[czll ;I:;;::e;ssx:ri&:l: I:d‘lg:c:i?jr;; 4

;:L Elri}r:l::]?ralselghal rules. To regain {m lo pn_aserw:] voice and control does also

e mﬂstci: pnwetr and the ability to -;n%acize and to amend the rules of jus-

s, .;:P{:I' ant el'fogt nfhuman rights on political culture.
ol 24 |:: expemm‘:e will be c.nnsiclcrad as an injustice, with its
2 lprinci]jie—_g m::;:»nr ing tula.a ua_hd human right, depends of course on the uni-
Py ;nglm '_-vhu,h a judgement on such an experience is made, This
. 1I{,‘wI:H‘F]:"mj]:l x;hnp!niciple of ru]c-exf:lm nge. A\ negative experience is an in-
e, 3; o %] es lhlc [:IIE!'S]:":C.LIL'E of the victim rejects her experience as
s pmmd:l:: ar principles, ||_};r: the cau:glorical imperative, utilitarian
Ui g SugEESEEd by dmcf__rurse ethics, which comes close to the
8 cach human being’s voice seriously.* But these principles can be

Fﬁl:a_ VEry sensiti Erhucs :
at 52, ¥ ttive description of the experience of being a victim of injustice, see: ihid (German

1
: ameggmtg'.g tr;{!labcrt Alexy for urging me to make this point clear.
J'J'L!krel‘:-:-( l‘..l‘il-ﬁh |T2u?agﬁ.k}.#:cb?, L‘?I:s:ursﬂmun: und Menschenrechie’, in R, Alexy, Rechs, Fer-
1993) o T rmas, Befween Facls and Norms (German edn, Fakrizids mula' Gied-

Linj
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applied to a negative experience only after it is already considered as a discourse o
justice and injustice and not as fate or the victim's own fault. These principles cannot
substitute the requirement of an increasing and sufficient sensitivity 1o negative ex-
periences and their potential meaning as a matter of injustice.

V. THE EFFECTS OF HUMAN RIGHTS ON POLITICAL
CULTURE

The idea of human rights emerges from the rejection of pain and humiliation, caused
by the state or by an overwhelming social power, as an injustice. But the reconstrue-

tion of human rights as resulting from negative experiences like suffering from pain
and humiliation focuses on other aspects too, What matters here is not 50 much the

propositional content of a human right and its justification, but the way in whicha

victim regains voice and control facing a negative experience like pain and humilia-
tion inflicted by the state. One step is the interpretive scheme, according to which suf-
fering from pain is not misfortune—to which one can only adapt—and not the
victim's own Fault. [t allows the victim Lo insist on his or her experience and to reject
all misinterpretations and pseundo-justifications or excuses for the infliction of pain
or for degrading treatment. But this is of course not the whole story. The victim
would not be able to regain voice and control if nobody listened to his or her report
of a negative experience, if nobody cared about it, or if everybody denied that it is re-

ally a negative experience, or, finally, if everybody considered it as a misfortune or as '_

the victim's own fault. Whereas the latter reactions presuppose that the opponent

has at least listened, although he or she denies what the victim claimed, the former re- |

actions consist of mere ignorance. The victim becomes marginalized, because his or

her voice is considerad as having no meaning or simply as disturbing. What is neces-

sary here—and this seems to be the decisive move—is that the victim is taken seri-
ously, that others listen to his or her voice. Listening here implies of course more |
than the behaviour of a Nazi or Stalinist judge in a show trial. It means, first of all, &
that the story of the victim cowsrs, that it has considerable weight with regard to the 4

question whether his or her painful and humiliating treatment is an injustice.*

When this move of recognition of the victim's voice is extended to all human be- |
ings, something like the idea of human dignity is established. One cannot deny that
the history which led to the principle that human beings have to recognize each other |
as persons who have a voice which counts and has weight is a long and complicated
one, which is full of hindrances and obstacles.* In addition, ‘voice’ has also to be un- |
derstood metaphorically, because this concept has also to be applied to those who

12 (Hien, the victim's voice oblains weight indirectly, as is demonstrated by the examples of widows
and relatives in Argentina or Guatemala, who do not stop searching for their husbands and kin who were

killed during the time of dictatorship, and publicly asking questions about their fate.

3 Contemporary examples of the difficulties of establishing a public forum for the expression of expe-
riences of pain and humiliation are the cases of rape and sexual abuse during the civil war in former Yu=
goslavia. See K. MacKinnon, *Crimes of War, Crimes of Peace’, in Shute and Hurley, note § above, at J

E3-110,
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begged, pleaded, or prayed for recognition merely, at best one would receive a king
of beneficent treatment easily confused with the acknowledgement of rights, but ip
fact altogether foreign and deadly to it.™9 This explains why and how rights are the
medium in which the victim becomes able to regain voice and control in the presence
of pain and humiliation.
In his reconstruction of the activity of claiming as the salient feature of rights, Fein.
berg distinguishes two different meanings of *claiming’ with regard to rights, Iy
makes sense to say that a person is ‘making a legal claim to” a right as well as to say
that a person is ‘claiming that' he or she has a right. The first meaning of claiming
refers to rights which one already has, for example, those given by a legal system
which already entails abstract individual rights which can be claimed by a personin
a concrete case if he or she is qualified (by the appropriate circumstances) to make
this claim. A more definite case is the claim to a title which follows (rom a person’s
right that is already recognized and (legally) confirmed. These are the usual ways in
which a right becomes the right of a person in a concrete situation, in which it be; '}
comes something like a ‘real’ right that is exercised by the person who has it, with real
legal consequences. For this reason, Feinberg attributes to the activity of claiming s
performative meaning: ‘[ljegally speaking, making claim to can itsell make things W triguingidea) may simply be respect for their r-
happen. This sense of “claiming”, then, might well be called “the performative | goout the other; and what is called *human i
sense”. The legal power to claim (performatively) one’s right or the things to which
one has a right seems 1o be essential to the very notion of a right."?7 :
On the other hand, a person can claim that he or she has a right, although and be-
cause he or she does not have it, because, for example, it is not presupposed by the |
rules of a legal system. Here, it is the content that matters. Feinberg calls this kind of
activity ‘propositional claiming’. Whereas a claim to a right can be raised by the per-
son who has this right only, the claim that one has a right can also be raised by oth-
ers. As a German citizen, [ can (currently) raise the claim that foreigners should have ]
a voting right in parliamentary elections, and if it were the case that a legal rule ex-
isted which provided foreigners with such a right, then only a foreigner could make
a claim to his or her voting right. As Feinberg points out, the former content-ori- |
ented kind of claiming has social consequences too, but they are different from the:
legal consequences of the exercise of a right: “[t]o claim that one has rights is to make:
an assertion that one has them, and to make it in such a manner as to demand or i
sist that they be recognized’. * This kind of claiming does not differ from the general
claim to recognition and acceptance, which is raised for the propositional content.of
every sincere assertion, like the truth claim which is raised for the assertion that ‘[i]l
is raining here and now’. With this kind of claim, a speaker addresses him- or herse '
to a hearer, he or she enters into a communicative space: ‘part of the point of propog
sitional claiming is to make sure people listen’ * If this interpretation is correct, ong
could say that propositional claiming also entails performative claiming. To claiml
that 1 have a right then has the performative meaning that T am willing to enter in -_:n

the communicative space where [ wang to be taken seriously
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rhetorical tool to urge the world community to recognize certain needs as valig
claims to rights, and *a powerful way of expressing the conviction that they ought tg
be recognized by states here and now as potential rights and consequently as deter-
minants of present aspirations and guides to present policies’ 43
Again, one can interpret this effect as the performative meaning of claiming thay
one has a right, In addition, this case demonstrates how the proposal of a (new)
human right can become in itself a case of performative claiming. The so-called man-
ifesto writers argue as if there already were an existing right to which one could make
a prima facie claim, because they refer to a "higher law’, for example, to natural law,
which already entails a right which should be recognized and confirmed by a system
of positive law. From their point of view, the ‘new’ righl turns out to be an “old” ona;

In this case, propositional claiming not only has the additional performative mean-

ing of entering into the public sphere and claiming for an audience which listens, bug

it is also always linked to performative claiming in the strong sense, as far as it refers

to a “higher law’ which already entails the kind of rights to which the claim is made,
By this step, the manifesto writer does more than merely express himsell in a pow-
erful way and make use of effective rhetorical skills, as Feinberg seems to suggest. By

referring to “higher law’, she gives a reason for the claim that people should have cer-

tain rights, which shall justify the claim to recognition. At the same time, she traces

her authority, her right to a voice, back to such a ‘higher law’, which gives her the |
legal power to make a claim to the right. It is of course difficult to say what is meant
by ‘higher law’, particularly if one addresses the world community which consists of 3
a plurality of different cultures with different opinions about ‘higher law’. The ap- &
peal to ‘natural law’ was a historical European approach to justifying the claim ta
rights which were not recognized by the State and a majority of people in a commun: f
ity as something which is already given by nature, so that nobody could ever deny or |
abolish them. This appeal also provided the proponents with power and authorityin 2
order to justify their licence to speak against a power which denied this right. The |
members of the Assemblée Nationale in 1789 could legitimize themselves as authors |
of the Declaration of the Rights of Man only by referring to an ‘incontestable and ir-
resistible authority”.** In a similar way, the authors of the American Declaration of |
Independence acted in the name of ‘the laws of nature and in the name of God".*3 As
Gauchet, Derrida, and several other authors have pointed out, this is a case of self= )
authorization on the one hand and authorization in the name of some higher law and
authority on the other af the same time. The authors of the declarations could derive
their authority only from themselves—but by empowering themselves, they have put}
themselves under a higher authority or a higher law, which bound them from the mos
ment in which they received their power. Although “natural law' or ‘God’ are ng
longer appropriate references, every contemporary claim thar a human right, which)
is not recognized yet, should be recognized, traces its performative power back ik

some ‘higher law’. There is something like a performative circle between claiming

2 1. Feinberg, “The Mature and Yalue of Rights', in Feinberg, note 35 above, at 153,

44 M. Gauchet, “Menschenrechie’, in F. Furet and M. Ozoul {eds.), Kritisches Wirterbuch der Framad

sizchen Revolution, (1996), 1, 1189,
43 1. Derrida, *Mietzsches Cobiographie oder Politik des Eigennamens’ [1980] Fugen 67.
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rile’, as sometimes happens in societies which have to deal with a past of state ter-
ism.® ,&.,5.:1 consequence, those groups which are obsessed by their role as victim
ain within the _rr:alm of the community, but do not participate actively in it, 4%
i kind of exclusion and self-exclusion has to be avaided by a practice of com I;:x
versalism. The focus on negative experiences and the memory of injustice l;m:l
will not keep human beings in the passive role of victim, Instead. the performat-
meaning of the claim to human rights has to be extended to the rc:le of the victim
g claim to human rights refers to the status of an equal participant in the disco urm-
uman rights. The role of the victim is only part of the memaory of injustice and
 to which anyone appeals who raises a claim to human rights.
VI. CONTEMPORARY PROBLEMS: FROM PUBLIC TO e other reason why the emphasis on the victim's perspective could bedangerous
PRIVATE POWER : Pumplmr. umvtr&al!srln has to u?lu with the second problem. From the victim’s per-
ive, it makes no difference if he or she is tortured or raped by the agents of the
te, by an ordinary citizen committing a crime, or by armed forces under the com-
of a war lord. Complex universalism of human rights, as is suggested here
aliurs the distinction between crimes which consist in a violation of criminal laws tha;
given by ll_m legislator of a particular State and human rights violations. The ad-
tage of this position is that it allows one to deal with all violations n;‘" human
ghts whi{::!'l are not committed by the State but by powerful social groups or pa;'l-
m:gamzannns. The disadvantages are the change in the role of the State whi;h
uired as a consequence, and the exclusionary consequences for the pelr['-elra-

report of an individual experience entails the claim that everybody can put him- or
herself in the shoes of the victim. This explains why human rights are always rooted
in an individual and particular historical experience, but at the same time are de-
clared to be rights which claim to universal recognition. Together with the claim thay ¢
everybody can put him- or herselfin the shoes of the victim, the person refrains from
asserting a concrete identity: he or she becomes the abstract identity of a bearer of =
rights, and claims to be recognized as such a person.

The European approach to human rights, which consists in a complex universalism
with a sufficient degree of sensitivity 1o negative experiences of human beings, faces §
at least two problems, which could even become a serious objection, because they are =
linked together by current developments and changes in the political culture and the |
institutions of human rights. The first problem results from the emphasis on negative |
experiences, the loss and regaining of the victim’s voice, and the memory of injustice |
and fear as the most salient features of the political culture of human rights. Human §
rights are considered by this approach from the victim's point of view. The second |
problem results from my primary concern in explaining complex universalism as a
particular European contribution to human rights. Hitherto, my primary concern
has been experiences of pain and humiliation, which were caused by the State and i
representatives. But contemporarily, many, perhaps most, of the negative experi<
ences of pain and humiliation which can be legitimately rejected as cases of injustice
and serious violations of human rights are not committed by a State and its repre<}
sentatives, but by powerful social groups or by para-state organizations: war lords |
operating in civil wars who deprive people from basic resources of food and whi:

arder or tolerate torture, rape, and genocide, as in some regions of Africa, in for

Yugoslavia, or in Algeria; militant fundamentalist groups who deny basic rights to}
women, as in Afghanistan. Often, powerful economic organizations, like big u'_
companies, work together with repressive regimes in order to deny claims of aborigs
ines to their land from which they are expropriated.*” This is the problem of violas}
tions of human rights by private organizations.
The emphasis on the victim’s perspective can be dangerous for two reasons. F
it tends to exclude, paradoxically, the victim for a second time. As long as the victing
is labelled and treated as a victim, and as long as the victim labels him- or herself, i&
or she is kept and captured in a passive role. This becomes more obvious when (02
victim's claim to human rights also aims at its potential consequences: the attrib=
tion of responsibility to the perpetrators. Then, the claim to human rights is linkeg
with a relationship between victim and perpetrator. Charles Taylor has ohserved

he State was the traditional addressee of human rights. [ts role was, although
m]ent,.cﬁeaﬂy defined. The State was considered as the pre-::minent,pmtectir
uman ngt.m. as well as the pre-eminant violator. The experience of violation
ﬁrsL—lh_Ls 15 why all approaches to human ri ghts try to demonstrate how and
_huu_mn rights are above the State and a legally constituted society, and why
imian rights are pnmaril}' negative rights, directed against unjustified jnlerfer&ncc
the St_at::. The idea that the State is also protector of human rights emerged t
fher 1:-.-1th the experience that human rights can also be jeopardized I:r;.r Dvﬁfﬁhﬂ:l]‘f‘::
ocial power, for example, by an unequal distribution of primary goods which
cessary [or a decent life, As soon as the negative experience of economic in-
ity was declared as unjust (i.e. as not pre-given by nature, fate, or as the fault of
tss.x:\;jhva}u_lage.d a_mj pr:_mr]_. people raised their voices and made a claim to social
o Lhcir institutionalization depended on a kind of power which was able to re-
ibute g:uu-ds—!h{: welfare state. Human rights of the second and third genera-
fesorl Lo state as the guarantor of human rights’ 5 :
1;1"'”}1';':’ pri vgtf: pcuwc_r hecam:.: stronger and stronger, [t increased the danger
““,mf qt’ individual rights which cannot be overcome by tort law or criminal
| E:dwmgn n.f'labuur between human rights, directed againsl the State andti]:-
3 :::I :I-.rhtch meludcd individual rights protected by tort law and crjmilna] lawr,
] dde. The State becomes more and more the vehicle for protection of the

that a ‘discourse of accusation’ which prevails in public discourse can easily becomig e Tayior ‘D :
; : . T d:é‘tn + Demokratie und Awsgrenzung’ (1997) 14 Transi 95. i
a7 For a more detailled account of the role of corporations and non-state actors see M. Kammingg S usa Santos, “Toward a Multicultural Conception of Human Rights"{ 1997) 18 Zeitzct !T:L
LETECnrifl fodr

‘Regulating Corporations and Other Non-State Actors: The EL Role’, in this vol b H0Tlologie 2,
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people against pain and humiliation inflicted by private power. This is the problem
of third party-applicability of human rights,*! or their horizontal effectiveness in the
relationships between citizens. Human rights as constitutional basic rights are inter.
preted as rights which entail “duties of protection’? (' Schutzpflichten’) which are agd.
dressed to the State, which has to act in order to protect the citizens by, or ex ample,
enforcing strong criminal laws and providing an effective criminal justice system,
The contemporary public debate about the enforcement of criminal law and the ef.
fectiveness of the criminal justice system, which takes place in many European coun-
tries today with regard, for example, to sexual abuse of children or organized crime,
often takes the victim’s perspective in order to raise a claim against the State to begt
ter protection against criminal offences.
A further step is already taken in those cases where the nation State is too weak tg.
cope with severe violations of human rights or where the State is itself the perpetra-
tor. The suggestion of establishing an international court of criminal justice trans- E
poses the idea of a *duty to protection against violations of human rights’ from the
level of the relationship between State and citizens to the level of international rela-
tions between States, powerful social groups, and individuals—individuals as @
potential victims and bearers of human rights, _
A consequence of this development is that the State and civil society, or even
supranational organizations and individual human beings, begin to merge at least to
the extent that the victim’s perspective and civil society or the global society are iden:
tical. The State is no longer seen as the sole violator of human rights—although |
human rights in particular emerged from negative experiences with the State's power |
to punish. Arbitrary imprisonment was, as already said, the first right, the ‘U §
Grundrecht’. In Europe today, many people have fewer negative experiences and less |
fear with regard to the punishing State than with regard to crime. But if the victim’s
perspective prevails, then the danger of dehumanization emerges again; this time |
with regard to the perpetrator, When the distinction between civil society and Statg
is blurred by the idea that human rights generally entail a ‘duty to protect’ pcupla'
[rom becoming victims of human rights violations, then the human rights of the (po- 8
tential) perpetrator become important too. What is necessary, then, is a balance bed
tween the human rights of the potential victims of human rights violations and the
human rights of the potential perpetrators. The emphasis on the victim's perspective
may not mean that the perpetrator has no human rights at all—otherwise, the per: §
petrator him- or hersell will become a victim, who can legitimately reject his or her?
negative experience (for example, torture by the police or cruel punishment) asias
matter of injustice and as a violation of human rights.

I. CONCLUSION: THE 2
v THE THREAT OF ‘HUMAN RIGHTS TALK'

s Martti I_(uﬁckcnniemi has demonstrated in his chapter,®* the institutionalizati
fhuman rights ;md daily human rights practice cannoi ensure that huma:?f' l;rillzn
ot degc_m:rﬂ[c into mere talk. Such degeneration is facilitated by the allfu ‘3 uf
uman r.lghts for other purposes, economic or political, or the ideclogical . DF
uman :I|gh15 for the legitimation of a sran que. This provokes the cnstjc‘is :thﬂ
uman rights are no more than ideology, rhetorical tools, which can be used lﬁ:rr 11?[
purpose of stopping political struggle over the ordering of social afTairs, This kind (I:'
_'u:cism of human rights talk is as old as the idea of human rights itself I"I‘Im ;:Inlsn" fl
opics were already named by Burke, Mill, and Marx. In general [hcct:iticit;:n is::ILd
uman rrghls contain an individualistic bias, thay they jgnurc; the com xlex'.t 1al[“
socis lrclgtlonshlps_ and individual needs, that they destroy collective idenE f s c:i
that they insert artificial boundaries and barriers into politics, which is 1 ms M'l
dangerous 1..-.fhef1 democratic self-legislation is at sta ke.*4 : it
Koskenniemi's cri!i_que of human rights talk can be interpreted as anothe

ul tf“‘?'f Fﬂiﬂpl'_:x umversalism of human rights. Rights rhetoric c:a.m b i _3:3“*
r om -.w!_hm the idea of human rights, when it is lraced back to negative ei Cfll_luz.ﬂ?
. injustice and fear, as it is suggested here. It relages human rights 1o 1]1:15'.?::]:3“%5
ffected, whose v_q}icc is not or only insulficiently represented in human right “jl_"':
rsc and_pr_acnce, and whose experiences are excluded from human rri[ghtsd'ls_
urse, This is the reason complex universalism suggests making a -hgf't ? .
I:;;:l:] hun;l.::: ri ghts.l and their contents to the procedures, in whjflh cahcf: hm:?ar:

B 1185 [ght Lo a vioice and to express his or her negative experiences as a my
injustice. Only if human rights have the additional meaning of a clai g
i of being an equal participant in these disc 5 i i Sl oolitios

an empty and ritualized human rights t:;f:;?:h:z::i:z:ﬂ;?ct:r;n I“'U’:“Cﬂ
ics, and they entrench politics at the same time. While Jmmlan r? his :hpen!d b
1 in & demogr_zllic political process only, they also shape this prﬂc%:ss by ;:'Jesub&
v gd ;??hu;r:-?:hl:l:l{: Zi;}:;::r:dpﬂ? shall be recognized a person with 4 rigEt

3 s8 his or her negative experiences and to claim that
expe_ncncvfs are a matter of injustice. Democratic politics give i and :
Eratlli].::;; i-rl: eh t:tilape a_nﬁ organize !I'[e democratic ﬁma:ss.glrhis :Ift-liy 1‘1112:!1'?
_ dﬂngﬂuufdeue[,:ejn rights andlpnhucs, as merm:-:un:d above, is necessary.
ety h| mc;?l., described by Knskcmuc:mi, cannot be halted by sim-
| v 'rl-;js if p{r: dnrlcs.. but _frn]:,f by uc«;elcr:ttmg the interaction between
m[jm o re,-; . u,-]-.j;]ﬁ o .:1 [;52?:[ Il"lm:: conceived uf Itulman rights as a memory
fleg thfir voices with regard to negative czrifig:i:g;:ﬂiw“}-ums ‘*_'-"h'l‘ 'lD‘ST s .
_.:mal Jnﬂict[on of pain and humiliation. It would ma:m zf;b;:lig:i;i:mﬂct!hc ]lj-:-
exclusions of our daily human rights practice. Keeping the long his[ufy[u_':-llz'
#oskenniemi, note 9 above,

age: i ;

sAm;rIFnllnu.:mg essays: Edmund Burke's Refieciions an fie Revoluio

; -—Bem,ﬁ“mf Fallacies, and Karl Ma 18’5 O the Sewish (e
: i, Burke and Marx on the Righis af Men (1987),

= W, Kilin, ‘Menschenrechtsvertrige als Gewahrleistung einer objektiven Ordoung’, in W, Kilin el
al (eds, ), Akruclle Problene des Menschenrechisschuizes (Current Problems of Human Rights Protecrionly

(1994}, 948 especially 32,
52 Denninger, note 15 above, at 23T and 33,

e n i France, Jetemy Ben-
Fivest, in 1. Waldron (ed. ), *Nomsemse Lpean
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exclusionary readings and selective applications of human rights in mind, this coylg
be the message of a European approach to human rights: to encourage people to ra. |
capture their human rights by regaining their voices with regard to experiences of
pain and humiliation. When we begin to conceive of human rights as the legacy of .
justice and fear, it could happen that the universalism of human rights turns out ng |
longer to be a problem. 4

The Human Rights Context within which the
; European Union Functions



