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ARTICLE 82 — ABUSE OF DOMINANT POSITION

(¢) Exclusionary Dealing Arrangements .. ... . ‘ . .
{4 PAbusivc (lgrcdatory) gUse of ?ndusuial or Intellect'u'ai ........ o - Scheme of Article 82
Toperty Rights ... .. ... . , ; ‘
(e} Abusive Re;usal of Access to an Essen;:i:di Fac ty o: ........ ommon Aim of Articles 81 and 82: Maintaining Effective Competition.
........................ aiticle 82 prohibits any abuse of a dominant-position by one or more firms in a
AT substantial part of the Common Market that may affect trade between member
states. Article 82 is to be applied and construed — like Article 81 — in the light of
. » the task assigned to the Community by Article 3 (g) of the Treaty of nstituting a
-------------- RRRRERRRRE 5. - system ensuring the maintenance of effective competition in the Common Mar-
L ~ ket.! Article 81 prohibits the prevention, restriction or distortion of competition by
""""" ST means of an agreement or concerted practice between firms, Tegardless of whether
they have market power. By contrast, Article 82 applies only to firms that have
.................. + market power and seeks to prevent the abuse of such power for anticompetitive
ends. It prohibits the abuse of market power both by the unilateral conduct of a
single firm, and by the interdependent action of several oligopolists. In the latter
case, 10 agreement or concerted action between multiple actors must be proved as
urnder Article 81, However, where the conditions of both provisions are fulfilled

both Articles 81 and 82 may be applied in paralle] ?

Unchariged Application of Article 82 in the Framework of the Commission’s
Modernization. ) :

The modernization of the EC competition rules does not bring significant changes
with respect to Article 82. In particular, there is no change to the basic approach,
which is the existence and abuse of a dominant position.? Article 82 was and te-
mains directly applicable in parallel by the Commissior, the national competition
authorities and the national courts (subject to close cooperation®), Where national
authorities or national courts apply national Jaw to any abuse prohibited by Article
82 (because it is likely to affect trade between member states), they must also
apply Article 82, thereby reducing the risk of conflicting decisions.

2

o e

L. Continental Can, BCJ Feb. 12, 1973, 1973 ECR 215, paras 22-25; Hoffinann-La Roche, BCY
Feb. 13, 1979, 1979 BECR 461, 520, para. 38; Michelin, BCJ Nov. 9, 1983, 1983 ECR. 3461,

paras 29-30.

2. See infra Section .

3. There is no application of the new standard of ‘significantly impeding effective competition®
as apphes under Article 2 (2) of Regulation 139/2004 on the contrel of concentrations, 2004
OFL24/1.

. Articles 11 and 15 of Regulation 1/2003 and the Cornmission’s notices. -

.- Article 3 of Regulation 1/2003. See Chapter LE.
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ARTICLE 82 — ABUSE OF DOMINANT POSITION

Exclusionary A.bu.ge.s:Abgsingfm_aﬂgct power to-harm a competitor by anticom-
,s,—petitive-}neziné such -as refusal.to deak;:predatory:pricing;-or other predator Y
3 -IT1EE 1 3 R e h

actions. - - ¢ . IR : wio o o )
Struciural Abyses: Eliminating.a competiter by mgraer oracquisition. This can
also be regarded as.a subcategory of exelnsionary:abuses;: ;

s

wticle-82. covers only-the abuse of an already existing dominant.p -
egf{istenee:. or:atfainment of a-deminant positionf.ig in,..itself;urjqb'
appligs however the dominant position,was. obtained, whether by inte;
resulting from superior performance ortechnological prowess,” by the-acg
of exclusive ri ghts.® or by merger.® Mergers or acquisitions which have;
nity-dimension must be assessed under a stricter standard,.Regulation. 139

pfovigjes-zthatﬁmergers may be declared, incompatible With;_ the CO@Q

ments'to-be Proved - _ . .
(; elements that must be proved to establish an abuse of a dominant position:;
hich infringes-Article 82 are that: .

e

3 One Of TNoTe; undertakings F

' _ that hold a dominant position confemng market power

- within a relevant product and geographm'm‘arker ]
“-within the Common-Market orin 2 @yb;(a;gtzal; part thereof
S commit an abuse of the dominant position

. that may affect trade between.member states.

ora substantial part of it, in particular, as a result of the cré:éﬁudn'br strength
- of a dominant position. Mergers and acquisitions.that do not have g Commp
dimenision may be assessed: . : L

- un;;[,er Auticle 82.where they constitute an abuse of a.dominant firm g
tholding aclominant Pposition. within the termg of the Continental Can d

Sifhis Ciiap§51: will. digcuss e ﬁari,ous;/fgrmgﬂ_of;abu_se_undm:;Article 82 with Eh_e A
exception of ‘structural abuses’, i.e., creating or strengthening a d_:on_nnant. poal—ﬁ
tion by takeover of a competitor, which are covered in Chapter VI dealing with the |

- evaluation of mergers and joint ventures under the merger'coz_ltrol regulation,

ypes of abuses withont being exhaustive. The
genetal concept of ‘abuse’ is broad and comprises any type of conduct that runs
counter-to the principle of Article 3 (g):"""The main categories of abuse are: .
? RIS : Definition. - R S :
The meaning of ‘undertaking’ was discussed I.I‘._'Chﬂpteial-ﬁs%;zf‘:f;‘g;;”iff‘:*;y_
ed firms and public bodies
eial activities may be subject to Article §2.14

i fExjﬁloi;arive Abuses: Exploiting market power in trading relationships with
! icustoriers or suppliers by such praciices as unfair purchase or selling prices,
tying arrangements, price discrimination, etc. :

‘engaged jn business activities,

6. Michelin, ECI Nov. 9, 1983, 1983 ECR 3461, 3511; para. 57: ‘A finding that an undertaking

. has a dominant position-is not in itself & recrimination :bit simply means that, itrespective
of the reasons for which'it has suék a deminant position, the undeértaking concerned has a
special responsibility not to allow its conduct td impair genuine undistorted competition oni the
C_omn_mn Market.” See Telecommumication Directive Services, BCI'Nov. 17,1992, 1992 ECR

¢ 155833 para. 357 B R

7. Hoffinann Ld Roche. ECT Feb. 13, 1979, 1879 ECR-461, 524, para: 48.

- 12. See Chapter LD: .~ L . 33, para. 24. Thi
}g Teleeomgmni-carion Directive-Services, E_C.T N_'ov.' l}']?, 1592,25199;2 E;iéi%&,ﬁt;;ig:f
include associations.or cooperatives provided they have the: eg ‘statos.of ap un ng:
E?‘l);cmﬁirk:t;sg Bodrd, Comm: comfort:letter, Twenty:seccnd 'R{eportf_.{m C;_(_lm_pell tion Policy,
i ['nts 161-167; CEWAE;D.Coim. Dec. 23, -1;992,'19.937.0.T’L 34!v20,upheid in substance by
Q{I o'ct-- 2 199(!5 '1996-BECR 11-1201 (argiing that CEWAL; the .gs=soc:_at1on.:pompfosed6b)'i} g%;;r )
members ;C'ted (‘Jn the market antonomously as one single unif); gf’d EC) March 16, 2600, ;

D T e ! RAI-392 ‘a. 107, affd
~1365: Aéroports de Paris, CF] Dec. 12;2000;2000 ECRTI-3929, para. 107. of
8. Biitish Leylond, ECT Nov. 11, 1986, 1986 BCR 3263, paras 3-10; Renaniz, BCJ Oct. 5, 1988, : ' 2000 ECR I-1365: Adroparts ;”9;;‘7 ara. 79; Deutsche: Bahh (Gernian: Raibvays). CFl Oct.
B o35 paa 15, Crpell, T Ock. 5, 1984, 1994 ECK [o0TT. pares 17, 27; Ma- 211957, 1907 BCR L1 fs(;l-zajg‘-'-d ECT April 37 1999,.1999 ECR 1937 .
§4lL BCI April 6. 1995, 1995 ECR 1743, para. 45; Banchero, O] Dec, 14, 1995, 1995 ECR : 21,1997,1997 BCR 11-168 16,1987, 1987 BCR 2599; para 7: Hafirer/Macroton. ECE April
1:4663, para. 55.10; Ups Europe, CFI March 20, 2002, 2002 ECR 1I-1915, para. 51. - 14, Cammx'sss'a'r;g;ag(,zgg ;;;;ari;: ﬁﬁ-—,é}:eeféi’i"e [‘gw‘siau;'-}EG‘J Yune 23, i_gg]‘ilggl ECR 1.2925,
9. gnminenmi Can, ECI Feb.'21, 1973, 1973-ECR 215, paras 18-27. 12):;&1935;1_’5@0 Cali & FiglitPorto di-Geneva; BCT March-18,-1997,-1 997 ECR I‘L 1?;‘7[’1 ]‘)jil:{-
10, Thid. : - ' s s v entérorereurial vig governmental beha
11. Sele Continental Can, BCJ Feb. 21, 1973, 1973 ECR 2 15,244-245, paras 24-25. 16. Asticle 82 applies directly to any enteTprerieurial-behavior whereas gov
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ARTICLE 82 — ABUSE OF DOMINANT POSITION
CHAPTER V

The fact that a firm owes its dominant position to govemment measures sucly
the grant of monopoly rights is irrelevant.’s By contrast, entities to which a
ber state has conferred a task of public interest which forms part of the esse
functions of the state are not subject to Article 82, whereas those parts-o
activities of such an entity that can be separated from those in which it eng
a3 & public authority (exercising sovereign powers) are subject to Articles & an
82." The decisive criteria is whether the undeftaking acts'autonomously and af i}
own initiative or whether national measures require, reinforce or encourag
undertaking’s anti-competitive conduct!® (creating a situation ‘where that ho,
(Deutsche Post) may be led, to the detriment of users of postal service, to abus,
its dominant position resulting from the exclusive right’),

° ’ 2
ing ti a private ‘tele-sales’ agency. S N )

e ua.xlli[l iect:sf‘ts End telecommunications administrations which wantec} to ex

atéogleﬁpmonopoly to courier services,” the supply of telecommunications

o als. to the marketing and maintenance of equiproent to be connected to

. ggzmnzmc;rk % or to unfair trading conditions® or discriminatory (predatory)

H - ﬁ .
5. . .

Apmm;tional railway administrations, which engaged.m Jomt_markeung lcxf

con ;lined 1and and sea transport of containers and abusive practices by apply-

. com ] a tran

ing discriminatory tariffs. ) ]
iief% d’(I;I%ncIE?tral rgank the Bank of England, which sponsor?d agreements re

—_ [~] y : . A
stricting admission to the London foreign ez;hange maglf:its.h Levtand, which

it i anufacturer, Bri .

- tate-owned British automobile ma , Br : ch
ﬁzrfg other measures charged excessive fess for 1ssu1381g conformity cextifi
cates for imported cars in order to curb parallel imports.” e comm.

. State-owned airlines, which refused to grant a competitor access to it p
B terized reservation system® or applied exclusionary royacllty till:ﬁ‘t)afces.t o a
i inistrations, which reserved the new :

— The state-owned airport adminis » whi ) !

Fg;ly to national airlines whereas the other alrlme_s were 1_eft v\;]zth the old termi
" nal,® or which at Frankfurt refused groundhandl}ng services.’ .
Pox’t anthorities which gramted preferential rights to national persons

ﬁI’IﬂS .33

he monopoly Luxemburg television network which refused to sell TV adver-

Examples. o
Examples of ‘undertakings’ to which Article 82 has been applied are:

-~ The UK national telecornmunications authority, British Telecommunications,
which refused to allow private message-forwarding agencies to use its network
to relay telex messages between foreign countries.2

is subject 1o a combined application of Articles 82 and 86 (because the decision has to be

addressed to a member state): GT-Link A/S v, De Dansk Statsbaner, ECY Jnly 17, 1997, 1997

ECR 1-4449; Telecommunication Directive Terminal Equipment, ECY March 12, 1991, 1691

ECR 1-1223, paras 53-57; Imaildaitos/Lufifartsverket, D.Comm. Feb, 10, 1999, 1995 OT L
69/24, points 2123,

13. Teéldmarkering, BCT Oct. 3,
13, 1973, 1975 ECR 1367, para. 9; INNO/ATAB, ECT Nov.16, 1977, 1977 ECR
24-38; British Telecomnumications, BCI March 20, 1983, 1985 ECR 873 paras 16-20. See
also supra Chapter 1.D, and infra, section D.] (Article 86 (2) exception) of this chapter.

16, AOK Bundesverbcznd/lchzhyol—eseﬂschaﬁ Kordes, ECT March 16, 2004, C-264/01, paras.
55-57. See also Eurocontrol, BCT Jan. 19, 19594, 1994 ECR 143, paras 28-32; Diego Cali &
FiglifPorio di Genova, ECY March 18, 1997, 1997 ECR. 11547, paras 23-25; French Post,
D.Comm, Oct. 23, 2001, 2002 OF L 120/ 19, point 29. .

17. SAT/Ewrocontrol, BCT Jan. 19, 1994, 1994 ECR 1-43; Portuguese Alrport, D.Comm. Feb. 10,

1999, 1999 OJ L 69/31 (under Article 86 (3)), aff’d ECT March 28, 2001, 2001 ECR I-2613;

Aéroports de Paris, CFI Dec, 2000, 2000 ECR 11-3929, paras 100 and 108-130 {distinction

. ) 3 3276, paras 17-18.
2 ing, BCT Qct. 3, 1985, 1985 ECR 3261,_3275—' . ) ]
2;-. gfzc”i’:s;iﬁr;gf’iﬁeenth Repost on Competition Policy, point 239};;11 Po;;é Irish Pgsgi 1?01?(:
ixteer Competition Policy, point 298; French Postal Monopoly, .
e ot 2 17 1o i i ier Services, Nineteenth Report on Com-
1083, point 2.1.79; Irelian International Coune_r 3
;:ti:i?)iaf’gl‘i]b? point 228; Dutch Express Mail Service, D.Comm. Dee. 20, 1989, 19900 OJ L
7.
23 Ili?;??GB-INNO-BM. ECY Dec. 13, 1991, 1991 ECR 1-3:53914]1,0 paras 17-10,
. German ' 2001, 2001 OJ L 331/40.
4, Post I1, D.Comm. July 25, ,
EJ g:rman Peost I, D.Comm. March 20, 2001, 2001 OFL.125/27. -
26. HOV-SVZ/Deu,rsche Bahn, D.Comm. March 29, 1994, 1994 O7 L 104/34, para. 47, 7
" Oct. 21,1997, 1997 ECR T-1689. oty pens 357
igl ort on Corppetition Policy, —37.
%; g‘iﬂr:f:x ieEyt?;E:lt::ih %g Nov. 11, 1886, 1986 ECR 3263, para. 9. See also General Motors, ECY
" Nav. 13, 1975, 1975 ECR 1367, pa;;.sgé v
- bera, D.Comm. Nov, 4, 1988, 1 g _ .
gg ‘ﬁs";::; Airlines/British Airways, D.Comro. July 14, 1899, 2000 OF 1:30/}, gmnt; 1 2?)6;1'1)(}02
31-' Aéroports de Paris, D.Comm. June 11, 1998, 1598 OJL 230/10, aff'd ECT Oct. 24,2002, 2
| -
= ECR 1-9207, para. 116. 7L 72550
2 ; rankfurt, D.Comm. Jan. 14, 1098, 1998 230, .
E gi ?rﬂozoézggfb BCJI Dec. 10, 1991, 1991 ECR 1-5889 (application of Article 82) con{:trirggg
i ’ bo C‘:rto di App:allo of Florence, Italy, of 9 Oct. 1993; Twenty-fourth Repoﬂ:ﬁon] g;;]'?wgmy-
P}tglicy point 102); Harbour of Roscoff (FCG/CCI Morlaix), D.Comm. May lnjusted ,Wim 5
fifth liepon on Competition Policy, p. 120- Howeve:., a por_t authority en e e
compulsory surveillance and rapid interrvention service designed to protect

tivides such as groundhandling), aff'd ECY Qct. 24, 2002, 2002 ECR 1-9297, para. 75.

18. Frish Sugar, CFI Qct. 7, 1999, 1999 ECR 0-2969, para. 130; Arduino, ECY Feb, 19,2002, 2002
ECR I-1529, paras 34-43; German Post,

D.Comm. July 25, 2001, 2001 OJ L. 331/40, points
89-102.
19. Deutsche Post/GVS, Ciricorp, ECY Feb. 10, 2000, 2000 ECR 1-825, para. 48,
20. British Telecormunicarions, ECY Oct. 3, 1985, 1985 ECR 3261, paras 17-18. See the Tel-

but considered Article 82 directly applicable to restrictive agreemeits concluded by the tel-
ecommunication body {r_espons'ibility of this entity): ECJ March 19,1991, 1991 ECR. 1-1223,
paras 33-57 and Nowv. 17, 1992, 1992 ECR 1-5833, para. 24, )
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CoﬂfelenCES applying exclusionary practicesand predatory:ty
ma mg{lopoly o?ﬁf’;ecrﬁ'itr’néil"t‘ services which: is'part of the:
; "frc}in:ﬁ;lrn"i’s'hiﬁg-?'thés;é*ser\?icés.” : R

ﬁ A‘prn_fcgtelyﬁowned funeraj{_ services firm which was able td charge e.).c'ce's
! pr.t_g,C_?S; _[fhanl:i_s to the [monopoly granted id it by the Tocat anthority - -

minarit Position

1. DEFINITION AND CRITERIA

Definition,

In the Hoffinann‘Ld Roche judgment the Court of Jusfjce"deﬁnéd 2 dominant posi

tion as:

(IS4 R fov

3. CEWAL:B:Corun, : 34

1996 e 11_158?_ Dec:-23, 19?2, 1993 Q1 L_§4/20,

;g gﬁ;ér/M;wonton, EC.T April 23, 1991, 1993 ECR 11979, paras 25-3].

37j H(,ﬁ::;;_ ;;:xg a'!iServrce.f. ECJ May 4, 1988,"1988 ECR 2479, paras 26-29,

N 9 1.933 ];é.;gggéfglf. 13,1979, 1879.RCR 461, paras 3839, See also Michelin, BCJ
lov. 3, . . para. 30; AImrel!Nommm, ECJI Oct, 5, 1988, 1988 ECR 5987,

para. 12; AKZO0, ECT Tyl 3,1991,1 - < Iris,
ROR 1o o 70 y . 1981 BCR 113359,pa.ra. 69; Irish Sugar, Oct. 7, 1999, 1999

- Fish Sugar, CFI Qct, 7. 1999, 1999 BCR 11-2969, para, 70.

‘that™detivity: b

- BCT March 18, 1997, 1997 ECR

aff'd in substance-by CFI Oct, 8, 1994,

-Criteria’of Dominant Position: - - -

“portaiice: market ‘structire; firmi*stricturean

- midrket sharé Over its rivals;t

-~ 'Thie' conduict of the firin on: thé ria# oy

ARTICLE 82 - ABUSE OF DOMINANTPOSITION

ares that would convey meaningful informatios 'reg:arding' markérpower’ ¥

“Thus, in determining whether a firm has a dominant position on a market, the first

atket, both in‘terms of products andfgco'glfaphy-E-Iﬂdeﬁ@;szﬂicle-82'j3refsu;§poses
a‘link’(but:not necessarilya causal:éonnection®):betveemn the dominant:position
and the alleged-abu$ive condiet Which amist produceitsieffectsofithe:dominated
market of, under special circumstances, on a distinct, but associated grindiker ¥
This process of determining the relevaut market is described in section 2 below

nd is based upon & general déscriptioiiof the relevantimarket vhiclt is common

‘to aiiy-application of the:EC competition rules; and ‘thefefore’ is-explained as one
‘of the “fundamentals’ iri Chapter I.C. abiovel-Only after the ‘relsvant marker" has
been properly defined-is it-possible’to apply the various criteria suggésted by the

Court’s definition‘of dominant position.”

These can be summarized under three main

- The striscture of the relevari market i
to act iri"a largely Uiiéonstiatned maririare
competition. The maii'cleniéntsd

i he'degiee’

phiers; and its ability to'set its' prices aid 18 d'coriditions’of sale'wi
‘serious fegard'to the competitive're iallet comipetitors. Thé gvalu-
ation’of tnarket structiite'{s the miost iraportant in det ling*Whether”

~ holds a dominant position. o
~ The structure and chaiacteristics of the firm itself'may give'itth

prevent effective competition due to its infernal stren gth. Relevant factors are
the firm’s technological resqurces, production capacity, access o raw -materi-

als, financial strength and other comimiéicial advarifaged dver ifs Fv

The criteria for evaluating dominance are described in-section -3-belgw. Section
4 deals with the concept of collective dortinance, i.ei'a dominant pasition held
collectively by several firms, while section 5 is devoted'io doniinant purchasers.

39. Commission Notice on the.defintion.of the relevanit marke. 1997 OF C 37243, boint 2.
40. .Continental Can, EBCT Eeb.)Zl,;L9?3',,319_'n_’3 _EC%Z_IS,‘paIa._._E?. R
41. Tetra Pak I, ECT Nov, 14, 1996, 1996 ECR I-595¢, para. 27.

389
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CHAPTER V

2. RELEVANT MARKET

Uniform Parameters for Defining the Relevant Market. .
The definition of the relevant market or markets is the first step in the evaluatio
of any alleged abuse of a dominant position under Article 82 The question of hows

to define the relevant market was answered by the Court of Justice in the Mickel;
case as follows: :

... the determination of the relevant market is usefu] in assessing whether
the undertaking concerned is in a position to prevent sffective competition
from being maintained and behave to an appreciable extent independently
of its competitors and costomers and consumers. For this purpose, therefore,
an examination limited to the objective characteristics only of the relevant
products cannot be sufficient; the competitive conditions and the stricture of
supply and dernand on the market must also be taken into consideration. ™

The possibilities of competition must be judged in the context of the market
comprising the totality of the products or services which, with respect to their
characteristics, are particularly suitable for satisfying constant neads and are only
to a limited extent interchangeable with other products or services.® This ap-

ARTICLE 82 ~ ABUSE OF DOMINANT POSITION

"'harmaceuticals according to their therapeutic effect®® and, e':;en if chemically
’d ntical, distinguishing markets based on differcn_t end-uses, .
ehimicais as raw materials as distinct from the finished products,
sroducts supplied to reprocessors from products supplied on the merchant mar-
Zket;SI ‘ . . ) o
: isti bstitutes

5 al sugar as distinct from sugar su = o
;;zt;)lilsc ife cream, consisting of single-wrapped 1t3115135, as distinet from other

i - tering ice cream,
- cream, such as take-home and cal am N
::tural beet or cane sngar in granulated form (as distinci from speciality sugars,

- liguid sugars and syrups) sold in two sub-markets, namely to retail and indus-
. g ;

. 54

~ irial customers, ) o
= cola-flavoured carbonated soft drinks fr_on: other soft drinks,
bananas as distinct from other fresh fruit? ' ‘ .

aseptic milk filling machines from fresh milk filling machines,
) isti tering,*®

lasterboard as distinct from wet plas g _ _ N '
gat glass as distinct from hollow glass containers which are in competition with
cans and plastic bottles,”

proach has been further developed by the Commission in its ‘Guidelines on the
Definition of the Relevant Market for the Purposes of Community Competition
Law’,* which provide guidance on itg concept of relevant product and geographic
market in its ongoing enforcement of Articles 81, 82 and the merger conirol regu-
lation. The parameters for defining the relevant market are basically the same

48.
49.

50.

applying Article §2.
51.
Relevant Product Markes: Narrow Definitions Predominate.

The relevant product market includes those products, Which are actually or po-

tentially substitutable 4 thereby including short-term and mediurm and long-term
substitutability® on both the (

and the Commission tend to define the relevant
including sub-markets, as may be shown by the

52,

33.
product market rather narrowly,

following examples:

2

42. Michelin, BCT Nov. , 1983, 1983 ECR 3461, para. 37.
43. British Airways, CF1 Dec . 17, 2003, T-219/99, para. 91,

o

i 56.

44. Commission Notice, 1997 OF C 3723, 57.
45. RTE(Magill), BCJ April 6, 1995, 1995 ECR 1.743, paras 53-54; Tierce Ladbroke, CF June 12, |

1997 ECR 11923, pare. 131; European Night Services, CF1 Sept, 15, 1998, 1998 ECR 11-3141, & 38.
para. 208; Belgian Post, D.Comm. Dec. 5, 2001, 2002 OT L. 61/32, points 39-51 |

48. Tetra Pak I, ECT Nov. 14, 1996, 1996 ECR 1-5951. para. 19, 2 59

47. E.g DSD {'Green Dot’),
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34.

55.

Vitamin A to be distinct from vitamin B, etc.: Hoffinann-La Roche, ECT 13 Feb. }9792,71??7;9
ECR 461, paras 21-30, and Viramins, D.Comm. N_cw. 21, 2001,_ 2003 F)J L&/, p;)mts {; d._
Human v. vetednary use or cosmetics in pharmacies v. cosmetics which are freely marketed:
Vichy, CFI Feb. 27, 1992, 1992 ECR H-415, para. 63 (um.‘:crAmele 81)';- o s
Commercial Solvents, BCT March 6, 1974, 1974 ECR 223, pa.ras.19—2_,7 An;z;:; zgggg i,l 1:k
teenth Report on Compeiition Policy, point 76. sze, howt-:‘ver, Article 4 (] o f ; 1 ?1 ok
exemption regulation, Regulation 265%/2000, which requires products in whllg . : tﬁ:v:n ZI fe
veloped products are integrated as components o be considered when calculating
gtful:ziﬁsci-&, Philips/Osram, D.Comm. Dec. 21, 1994, 1994 OT L 378/37, points
Z\-silumed in Sugar, D.Comm. Jan. 2, 1973, 1973 OF L. 140/17, 18; Ansparramg, ?;gstéteoe?ti
Report on Competition Policy, point 53; British Sugar. D.Comm. _July 18, :JQS ,

284/41; Irish Suger, D.Comm. May 14, 1997, 1997 OJ L 258/1, points 86—.9 X S o
Van den Bergh Foods, D.Comm. March 11, 1998, 1998 OT L 246/1, point 253, See unde

Article 81: Langnese-Igle, CFI June §, 1995, 1995 ECR II-1533, paras 60-72; aff 'd EC¥ Oct

. 1998, 1998 ECR I-5609. )
:ﬁiﬁ:k Sugar, D.Comm. July 18, 1988, 1988 OJ L 284/41, 50; Irish Sugar, D.Comm. May i4,
1997, 1997 OT L. 258/1, paras 86-90 (gff"d CFL Oct. 7, 1999, 1999 ECR II-29§9). »
Coca Cola I, D.Comun. IP (88)615. See alse under the merger control retg:uiatmn_ Caca Co
Carlsberg ]5 Comm. Sept. 11, 1997, Twenty-seventh Report on Competition Policy, p. 193.

and 2-35.
ited Brands, ECI Feb. 14, 1978, 1978 ECR 207, paras 1 i

g'er::':Pak 1, D.Commm. July 26, 1988, 1988 OT L 272/27, 33-38; gff"d CFI July 10, 1990, 1950
ECR I1-309; aff 'd ECJ Oct. 6, 1994, 1994 ECR I-5951. , )
British PIastegoard, D.Comm. Dec. 5, 1988, 1989 OJ L 10730, 51-52, 6463, aff 'd BECT April
6, 1995, 1995 ECR I-865. :

. Jralian Flat Glass IT, D.Comm. Dec. 7, 1988, 1989 OT L 33/44, 65; rev’d CFI March 10, 1992,

1992 ECR I1- 1403 (for lack of evidence for anticompetitive coordination),
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PSS LER Y

= tyres: origindl equipment market ds distinct from Teplacerient marke
rféplzgf;ﬁ&ment truck tyres as distinct from truck retreads 8!

— nail BUAS ag a‘specific fastening system‘from’ othier fastening systems
- sepatated from the market of cartridges and nails, 52 -

- diffcf@nt sizes and capacities of computers,® motors® and aircraft,s .
~ computerized airline reservatisn $ysteiis from fioni-compliterized-syst
~ postal hiversal services from specific Services, such ‘s collection and
! tion 6f business mail & o
— acfiveihicea’-'Wéelﬂy"lis&ngs of all TV programmes in TV guides from daily 1

— niobile telephone from vojee telephone, ® :
~ sparg arts for patticular makes of cash registers or particular car models frc
| tHe “primacy ‘product’, Ty
~ deliveries of industrial gases (oxygen, hydrogen, nitrogen) in pipelines from
| deliveries in bulk or in bottles,”!
-~ scheduled airline flights from charter flights and" other means of- transport
ik fiieans of transport for tinie-sensitive passengers (business travellers) from

IrANSpPOTt medis of price-sersitive leisiire passefigers,™ and: ' &
~ -services oF dir travel agencies distinct from the air fransport market.™

! ¥

-
60.: Mz_‘é_ﬁheliﬂ 4, ECT Nowv. 9, 1983, 1983 ECR 3461, paras 38 er seq.
61 Michelin ID!Comai June 20, 2001, 2002 OTL 14311, points 109-118; aff’d CFI Sept. 30,
_ 2003, T-203/01.

62. Hilti, D.Comm. Dec. 22,1987, 1988 QT L 65/19, 31-33; aff’d CFI Dec, 12, 1991, 199] ECR
_ o IT-1439, paras 6678, and ECJ March 2, 1994, 1994 BCR I-667.
! 63, {BM, Fourteenth Report on Competition Policy, point 94

64 UTC/MTU, Twenty-second Report on Competition Policy, p. 415.

65. Aerospatigle Alenia/DeHavilland, D.Comzy.Oct, 2, 1991, 1991 OT L. 334/42; Boeing/McDon-

- ell. Douglas, D.Comm. July.30, 1897,1997.07L 336/16; ATR/Alenia/British Aerospace II, i

i 1 Tw ty-fifth-Report.on Competition Paticy; pp. 128-13} (comfort letter),
. 88; Sabena, D.Comm. Nov. 4,.1988, 1988 OF 1, 31747, 4950,
. 67 Il

el uly 25,2001,72001,07 L. 33 1/40; point 84;.Belgian Post, D.Comm, Dec. 5, 2001, 2002 OF L

! 61/32, points 43-5],
68; Magill.TV.Guide, D.Comm. Dec, 21, 1988; 1989 OJ L 78/43, 48.

ian Post, D.Comm. Dec. 21, ZDOD,,Zﬂﬂilt. OJ L 63/39, point 17; _Gernmn Post, D.Comm. -

69! Cinhitel Pronto Italia, D.Comm. Oct, 4, 1595, 1995 O3 L=280/49,..poi_nt i6..

T0: Huigin/Liptons. BCI May 31, 1979, 1979 ECR 1869, paras 3-10; Renault, BCJ Oct. 5, 1938,
¢ 1938 ECR 6039, patas 15-16. - : P
71, findlustrial Gases, Nineteenth Report on Competition Paolicy, point 625, Dutch industrial and

12, Ahmed Saced, BCY April 11, 1989, 1989 ECR 803, paras 39-4]; European Night Services, CF1
i Sept. 15;.1998; 1998 ECR 11-3141, para. 50 - i

73. Segthe air all iances, Twenty-seventh Report. on Competition Policy, point 92; European Night
© Services, CFI Sept. 15, 1998, 1998 ECR II-3 141, para. 90 )

74. British Airways, CFI Dec. 17, 2003, T-219/99, para. 100.
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- obligations imposed on Dutch- distributors.Similarly

Netherlands bec . the may
_pra¢'ti¢gs,_§;;hen,q;gtﬁbq;;gg a wh_o}g rgng‘ of tyres

1 Iy ]».regt.ljlji__011:~is" to control
ply.of.4 roduct or.seryice. There-
ore, the methodologies.of applying Article’§2.and.of pplyingthe.merger control

" regitlation:may lead to different results: the analysis.of .abuse of a dogiinant posi-

tion concerns essentially past and present’ behaviour,” wheregs fme.a__lpa]ysis _o'f a
mezger or & joint venture calls for: an-evaluation. o spective nticompetitive
effects-and may therefore inclnde;:to a greaterexten o,ten,ngl_f,gmxgpctmo.n aris-
ing from the ongeing process of market integration,’ﬁ. Fo; example, th_e Michelin
I case™ under Article 82 concerned the abusive application of exclusive supply
the Michelin Ilicase™ con-
cernied the abusive application- of loyalty-induicing r.;bat_e;‘_ht. new replacement
tyres and retreaded tyres in France. The _;‘elggvan;‘_geogr?hrc_;‘z;n.m%cr was Fhe
s because that was' the niarket in' which” heli'empldyed abusive
' : 3 or:replacement pur-
tuire case dealt with
ethat of the whole
1d produee & new- yte-for:purposes of
of distfibution Corfimunity-wide. This
nt geo. in merger cases .
rder-to take into
account the growing ‘Buropeanization’,® except in ses.of id 1:nct_.;_pa_r_kets’, Le.
where the competitive conditions on’ the market are stil Aappreciably different in
view of the nature dnd the characteristics:of the prodiicts or: €rvices concerned,
the existence of entry b'g;riefs;, consumer pxjégqren d the amste’n‘ce.of appre-
ciable differences in market hares and prices between ferrilories.” The distinct
‘market concept:as applied by. the.Com ssion in, merger ¢ may sustain the
tendency of a rather narrow definition of the relevalj.t geographic market under
Article 8282 o ' co

market defi

Ex

73.. UFEX, CFI May 25,2000, 2000°-ECR.11-2167, para. 49, - _ - A

76, Comniission Notice: on:the-definition of the refevant market, point:32. See Airtours, CFI June
6;2002; 2002 BCR I-2585 zpava: 210, - - : G

T7. Michelin I, D.Comm. Oct. 7, 1981, 1981 OLL 353/33,.qff’'d ECI Nov.-9, 1Q83, 1983 ECR

346, . . : ; L o i .
8. Michelin I, D.Comm. June 20, 2001,:2002 OJ.L 143/1 spuines 119-171.
79. D.Comm. Oct. 11, 1988, 1988 OFLL 305/33:- - -« & .ouee

80. See Procter & Gamble/Schickedanz, D.Comm. June 31, 1994, 1994_ OJ=L_35=}/3?, point if)4.

81. Article 9 (7} of Regulation:139/2004. S¢é Royal Philips:Electronics, CFI April 3, 2003. T
119/02, paras 335-337. . e

82. See Chapter VI.C.4.(b)(iii) and VLD.1.
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— the whole Comummnnity,® possibly including the EEA countries® or even-
tending to the whole world market;® '

Examples of Gebgraphic Market Definitions.
The relevant geographic market may be:

~ several member states;®

= one single member state ¥ in particular because of high costs of ranspogits

or the nation-wide coverage of a fixed telecommunications network (Tbea

Ioop);®
— apart (region) of a member state;
— 2n ‘essential facility’ within a member state such as ports®

or airports;®2 and

83. See Hofmann-Lg Roche, ECT Feb. 13, 1979, 1979 ECR

8s.

88.
89.

9G.

9L

- Aéroports de Faris, CFi Dec, 12,2000, 2060 BCr H-3929, parag 13;7-—141

461, para, 22; Hilti, BCT Dec. 12,
1951, 1991 ECR -14338, paras 80-81; Terra Pak II; CFI Oct, 6, 19594, 1994 ECR Ii-753,
paras 9295,

84. Commission Notice on the definition of the relevant market, point 28, '
Commercial Solvents, D.Comm. Dec. 14,1972, 1972 01 L, 299/51; aff’d BCT March 6, 1974,

1974 ECR 223 (world monopaly). See under Articie §] Briish Telecommunications/MCT

1, D.Comm, Tuly 27, 1994, 1994 OF L 223/36; under the merg

. Do . 20, 2001, 2002 OT L 143/1, poinis 119-168, aff'd Chl Sept. 30, 2003,

D : il 1, 1993, 1993 ECR 11-389, para. 56, 4ff'd ECT Aprit 6, 1995, 1995
BCR 1-863; Deutsche Bahn (combined container traffic by rail and boat), D.Comm. March 29,
1994, 1994 OF I, 104/34, paras 191-250; aff’d CFY Ot 21, 1997, 1997 BECR H-1689, para.
38,

Irisk Sugar, CFI Oct. 7, 1999, 1999 ECR 11-2969, paras 86-88.
Deuitsche Telekom, D.Compn, May 21, 2003, 1P/03/717: Wanadoo, D.Comm. July 16, 2003,
PR3/1025. :

Southern part of Germany: Sugar, ECJ Dec, 16, 1975, 1975 BCR 1663, paras 441-448; Nortk-

e part of Ireland: Jrigh Sugar, D.Comm, May 14, 1997; 1997 OF L 238/1, paras 99113
{aff"d CFI Oct. 7, 1999, 1999 ECR H-2969, paras 87-92), i

tation: Promodes/S21/Gruppa Gs, D.Comm. March 10, 1998, 3 - ti i

with by the Commission itseif).

Porio di Gengva ILE 0, 1991, 1993 ECR 1-5889; Sifvano Raso (Porto di Genova IT),

CY Dec. 1

ECJ Feb. 12, 1998, 1998 ECR 1-593, para, 26; Pore of Rodby, D.Comm. Dec., 21,1993, 1994
OJ L 55/32; Poro di Genovg (employment), D.Copam, Oct. 21, 1997, 1997 0711301117, point
20. - .

3 afd BECT Oct, 24,
2002, 2002 BECR 19297, parag 91-96; Airport of Frankfurs, D.Comm, Jag, 14, 1998, 1998 oF
L7230, point 36,

ARTICLE 82 -~ ABUSE OF DOMINANT POSFTION
Ftransport connections between two different destinations,®

evided the challenged conduct hag appreciable effects on trade between mem-
rstates.®

efinition of the Relevant Time Period. ‘ -

position of market power may arise from an emergency I]:I{C an (}1} shortage
which temporarily increases the customer’s dependence on its tra'dmonal sup-
“plier.* Under nommal conditions, however, the market must be considered over a

%;emporan'ly to a larger fresh fruit market.%” Such temporary changes in market
shares are nevertheless relevant considerations when evaluating the existence of
a dominant position. :

Definition of the Relevant Market in Cases of Buying Power, .

" In the case of an abuse of buying power by a dominant purchaser, the releve_mt
product market is judged by sirilar criteria but based primarily upon the stanid-
point of the seller, i.c. whether the selier has realistic alternatives for msmbuun g
its products or to offer its services via other outlets.”® Examples of applying the
concept of buying power include: .

— the supply of railway rolling stock material by independent manufacturers to
dominant railways, . .
— the licensing of films by film distributors to television stations, 1%

3. French-West-African Shipowners Committee, D.Comm, April 1, 1692, 1992 OT 1. 134/ 1; Bri-
rish Midland/Aer Lingus, D.Comm. April 10,1992, 1992 OY L 96/34; CEWAL, D.Comm. Diec.
23, 1892, 1993 OF L 34/20, aff’d CFI Oct. 8, 1996, 1996 ECR 11201, para 73; under Article
81: Lufthansa/SAS, D.Comm. Jan 16, 1996, 1996 O L 54128; Transatlantic Air Agreements,
Twenty-seventh Report on Competition Policy, point 92,

94, See, in particular, Sea Containers/Steng Sealink, D.Comm. 21 Dec. 1993, 1994 QJ 1.15/3,

oint 77, '

9s. E‘P, ECT June 29, 1978, 1978 BCR 1513, paras 16-18, although the Court neither confirmed
nor rejected the Commission’s holding on this issue, :

86. Seeinfrasection C.3 (a). -

97. United Brands, ECJ Peb. 14, 1978, 1978 ECR 207, paras 12-35. 3

98. Twenty-sixth Report on Competition Policy, point 147. See with Tespect to comtervailing
effects of buying power: Commission Notice on hon'zonta_l mergers, points 64--67.

99. Eurofima, Third Report on Competition Polic , points 68-69,

position was not discussed by the Court since it agreed with the Commission that the aiieged
abuse of imposing unfair Prices was not proven). :
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100. CICCE, BECT March 28,1985, 1985 ECR 1105 (however, in this case, the question of dominant -
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- the collectwe puwhasmg of - copynchts by -a- smgle copynght coll
socxety 101

~ procuring: ploducts 8ervices.or- hcences by dommant nmstly state'
scommunieation’operators, ' and: :

= procurement of servzces by ports“33 or. auports 108

Calculatlon:- of Market Shares -—-‘The Merchant Market Rule.
| The tatal market size and-market shares of each. supplier are.calculated:
sig of theif sales'of the relévant -products.on.the relevantmmarket,
i must.includesall ofithe important competitive:constraints: and- exclu
products that are irrelevantto:the analysis-ofithe:pasties” market power
the calculation mast include those products made to independent-
(*merchant market sales’ ) and exclude sales made by the suppliers to customers

to whom the suppliers-are linked by-full. or partial ownership.and swaps between
supphers ( captwe sales’) 108

oo

I3 DOMINANT POSITION

Cr eri for Dcmmant Pusmon o :

1 The Court ofsJustice has defined a dominant posﬁmn as ‘a posmon of econg:
strength enjoyed by an undertaking which enables jt to prevent effective ¢
pctlt:on being rmaintained on the relevant market by affording it the pow
behave to an appreciable extent indepéndently of its competitors, its custom
and ultimately of the consumers’.'”As noted ahove, the main criteria by whic
. dominant positien is judged are (a) the structure of the market, (b) the structuré:
‘ the ﬁrm and (c) the firm’s conduct.

101 'GEMA ':D Comm Tune 2; 3971, 1971 OJL 134/15; BRTISABAM, ECJ March 27, 1974, 1974{

omm.tssmn Gu1delmes an the Apphcanon of BE Competmun Rules . the Telecommumca—'

|- tion Sector; 1991.07 C 233/2, points 116-120:0 - . "

103. Porro di Geneva, BCJ Dec. 10, 1981, 1991 EC'R 1-5889, paras 13-15. i

104. Aupmr ofFranAﬁrrr D.Comm. Jan-:14, 1998, 1998 OT.L 72/30, points.61-68; Aeroports a’e:_

i Baris {I, B.Comm, June-131,-1998;: 1998071 L 230119, points 36-38; Portuguese Airports
-D:Comm, Feb.-10,:1989, 1999 01 L 69/3, 1 29, 2001, 200§ BCR:
1:2613). See Directive 96/67/EC: on ground-handling, servxces 1996:01 L. 272/36.

105. Commission Notice on the definition of the relevant market, 1997 o1 C372.’3 point 53,

106. See in passicular, under the merger controkregulation: -BP{Er dolchemze 1D.Comim, March 2'7

+ 2001, M:2345, point 40;. Shell/DEA, D.Comm. Dec..20, 2001; M.2389, points 22-23.

107. Umred “Brands; BCI Feb: 14, 1978, 1978 BCR 207, para..65; Haffmann-La Roche, ECJI Feb;
13, 1979,:.1979 ECR 461, paras 38, 41; Alpha Flight/Aeroparts.de Faris, D.Comm. June 11}
1998, 1998 OJ L 230/1C, point 72; aff'd CFI Dec.-12, 2000, 2000,ECR T1-3929, para. 147-150
and ECT Oct: 24, 2002, 2002 ECR 1-9297,. para. 105; British Airways, CFI Dec. 17, 2003,
T-219/99, para. 189. '

| 395 ;

ARTICLE 82 ~ ABUSE OF DO

Market Srructure

onqpoly as Dommant P051tmn. P

n.'® The monopoly may be based on: excluswe nghts ..granted by Uovemment
tatutary mon0poly 1,19 or may be held as a result of economic er technical

Natlonal copynght collectmo sooienes, whlch have monopohes on their ter-

ritory, owing either to reciprocal exclusive agreements with other national
7
societies or to the economics of managing the exploitation of copyright abroad.

“ 'This imeans that copyright hiolders: carmot ibiaeiicel forcwn collec:tmu societies to

manage their copyrights:4% .

— Undertakings to which a member state grints excluswe rwhts i each of its

departments or states, thereby establishinga contiguous series of monopolies

. territorially limited:but together covering the-entirederritory:of a:miember state
. “that create:a ccllectwe dormnant posmon in aﬁsubstanual part of Ehe Comnion

-Market.""" :
— {Undertakings to wh1011 member states Erant excluswe righitsienjoy:a.dominant

position''? and are subject to Article 82 insofar as its application does not cb-
struct the performance, in law or in fact, of the particular tasks assigned to them
(Article 86 (1).and (2) of the EC Treaty).; Even after formal_abohuon of the
exclusive tights (llelahZ&thll) such:ing ay,.in.the absence of any
~yealistic alidfnatives; contmue o occupy a donunan_- posn:mn for a.certain time

period.'t¥ i

110, 6

o

108, BRIVSABAM II, ECT March'27, 1974 1974‘ECR 313 paras —5

109. Germar PasrfGZS Czracorp.
D. Comm O&tF 23 2001 ')007 OILI“?0!19 pomt 60 (wuh I hcr rcf cnccs) See alsa INNO/
- i e A Brztzs."z Teleconunmuccrtru.-zs ECI

13, 1-989 1989 ECR 2521 T2
331/40‘ mnts _88——96

4, 1994 ECR

d
para 17 (appmve I 1u5,,ve i

S 1477, para. 42 (rei

112.'

para 57, ITTIPmmed.’za CFI July 17,199 1998 ECRII: 37 pala% 92708.
113. Conumission Notice'on Access in Teleéommunications, 1997 OJ'C” 76/9, para. 1.
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reasonable means.”"* Examples have include
cations networks, harbours and airports, s

Importance of Market Share., '
4 high market share is necessary, thongh rarely sufficient alone, to prove the.ex.

that

dence of dominance that no further investigation is necessary.'*® Strong evidence

114. Commission Notice on Access in Telecommunications, 1997 O C 76/9, para. 68

115, See infra section D.6 {e) and Chapter VITE.C. E and F., o7 -

6. United Brands, ECT Feb, 14, 1978, 1978 ECR 207, para. 107:
dqminant position on the market for a product if he has suecee
this markes,”

117. Hilti, CFF Dec. 12,1991, 1991 ECR T-1439, para. 92, aff'd EC] March 2, 1994, 1994 ECRI-
667; reaffirmed in Van {ien Bergfz Foods, CFl Qct. 23, 2003, T-65/98, para£ 90 an:i 154 (market

*A trader can only be in a
ded in winiing 2 largs part of

118. Haﬁ.’:mnn—.[a Roche, ECT lFeb. 13, 1979, 1979 ECR 461, paras 39-41: “The existence of a

el shares cannot in itself prove the absence of domj :

Sept. 16, 1998, 1999 OT L, 957 1, point 533; see, however, CEWAL?IS;;I:BB?)‘C?IC;Q;LS.Q%DE(%

e g;;gi para. 103104 (progressive erosion of market shares does pot exclude do:'n.inance).
- Hof nn-La Roche, BCT Feb, 13,1979, 1979 ECR 461, paras 41, 53-56 59-60 and 67. See
- British Plasterboard, D.Comm. Dec. 5, 1988, 1989 O1 L 10/50, 64, aj"d,ECJ April 6 1‘995
1995 ECR 1-865, ang ECT April 6, 1995, 1995 BCR 1-865. However, it has to he not;d I.ha;
under the merger regulation high marke; sheres may, unlike the short.term view on behavioral
abuses under Article 82, be compensated or attennated by a Jon, of ot

; e ger-term evaluation of poten-
tal competition. See e.g. Mamesmann-f_ioescfz, D.Comm. Nov. 12, 1992, 1993 (;’J I.c.) 1[1)2123-

398

istence of a dominant position. 16 In the Hilti case, the Court of First Instance held

o
-
%8
o
o

e

L

ARTICLE 82 — ABUSE OF DOMINANT POSITION

sdominant position is also provided by market shares of between 40% and
' @ but this must be confirmed by data on the relative market shares of competi-
, and other evidence of competitive conditions on the market and the firm’s
structure, resources and conduct. ™’ Further evidence is especially necessary
tthe definition of the relevant market is complex.'! In Hoffmann-La Roche, the
ourt found that in one vitamin market a market share varying from year to year
sotween 20 and 50%, with a Japanese competitor accounting for 30% inone year,
as insufficient evidence of 2 dominant position in the absencs of other confirma-
tory data.”” Under the merger control regulation the Commission tends to use

the Herfindahl-Hirschman Index (HHI) as a first indication of the cornpetitive
pressure in the relevant market, in particular for evalvating the relative size of the

ading firm compared to its pearest rivals. 23
B

: Bominance Unlikely at Market Shares nnder 25%.

A firm with a market share below 25% is uniikely to have a dominant position. ™

In SABA II the Court of Justice found such a position virmally impossible with

a market share of only 10%." This is confirmed by the combined market share

limit of 20-30% which the Commission has laid down for exemption under some

of the block exemption regulations, although it is & condition that the parties do

not eliminate all compeiition between them at the marketing level but.remain as
independent sellers. !

Procter & Gamble/Schickedanz, Comm. Fune 21, 1994, 1994 QF L 354/34: Siemensiftaitel,
D.Comum. Feb. 12, 1995, 1995 O L 16%; Nestle/Dalgety, D.Comm. Apl 2, 1998, M.1127.

120. Hoffmann-La Roche, ECY Feb. 13, 1979, 1979 BCR 461, paras 50-32 and 61-63 (vitaming
A and C, market shares of 47% and 63—-66%): United Brands, ECJ Feb. 14, 1978, 1978 BCR
207, 282-285, paras 108-129 (market share of 4045%); AKZO, ECT July 3, 1991 ECR I-
3359, para. 60 (50% market share); Sabena, D.Comm. Nov. 4, 1988, 1988 OT L 317/47, 52
(50% market share); Commission Notice on the Application of the Corapetition Rules o Ac-
cess Agreements in the Telecorumunications Sector, 1998 OJ C 36572, point 73 {50%); Irish
Sugar, CFI Oct. 7, 1999, 1999 ECR [1-2969, para. 70 (30%): DSD, D.Comm. Apgil 20, 2001,
2001 OF 1, 166/1, point 94,

121, Michelin I, ECTNov. 9, 1983, 1983 ECR 3461, paras 32-52.

122, Hoffmann-La Roche, ECJ 13 Feb. 1979, 1979 ECR 461, 527-528, paras 5758, vitamin B,

123. Commission Notice on horizontal mergers, points 19-21. See Chapter VL at pp. 577-578.

124. See recital 32 to Regulation 139/2004 on merger control. -

. 125, SABA II, BCY Oct. 22, 1986, 1986 ECR 3021, paras 85-86. In Grundig, D.Commn. July 10,

1985, 1985 OT 1. 233/1, 7, the Commission considered that market shares of 23% of the Ger-
man color TV market held by the Thomson-Brandt group ard 33% by Philips-Grundig did
not indicate dominance. In Alsatel/Novasam, ECJ Oct. 5, 1988, 1988 ECR 5987, paras 11 and
18~19, Alsatel'held a market share of one third on a regional market which did not constituze
2 dominant position within the Cormmon Market or in a substantial part of it

126. See Article 3 (3) of Regulation 2659/2000 on R&D cooperation agreements {2000 OF L.
304/7).
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" CHAPTER V

by Article 1..420-2 du Code de Commerce, a dominant position is tantamou ]
simation where a client or supplier is economically dependent upon it and; Thic]
has no equivalent alternative. It is in this sense that the Court of First In,

concerned the application, by the German Railways having a statutory mondpol
on the sub-market for rail transport services, of discriminatorily low prices for
combined rail and sea transport services if the ports of origin or destinatio

located in Germany (and not in Belgium o the Netherlands), thereby favouring
the German ports. The Court of First Instance stated:

‘that where, as in the present case, the services covered by the sub-market
are the subject of & statutory monopoly, placing those seeking the services
In a position of economic dependence on the supplier, the existence of a
dominant position on a distinct market cannot be denied, even if the services
provided under a monopoly are linked to 2 product which is in itself in com-
petition with other products.’ (emphasis added). '

The concept of an ‘obligatory trading partner” is therefore only a means of defin-
ing the dominant position in a vertical or conglomerate context. The Commission
-+ studied the possibility of employing the concept of ‘obligatory trading partner’
as ‘a supplementary tool’ when considering dominant positions of a vertical or
conglomerate nature.' In jts Guidelines on the Application of the EC Competi-
tion Rules in the Telecommunications Sector, ™ the Commission referred to the
dependence which ‘could exist when the supplier cannot sell to other custom-
ers a substantial part of its production or change a production.”s! However, the
Commission has not expressly used the term ‘obligatory trading partoer’ in its

decisions even when dealing with long-term economic dependence of customers
on a supplier. Examples include:

~ Amonopoly supplier of a raw material needed by a processor, 12

~ A manufacturer of soda ash that concludes fong-term exclusive supply con-
tracts with its most important customers, !5 '

148. Deutsche Bahn {German Railways)

April 27, 1999, 1999 ECR 1-2387.
Sixteenth Report on Competition Policy, point 340.

1991 OF C 23372, point 82.

‘Change a production’ prabably means shifting production to produce other products,
Commercial Solvents, ECJ March 6, 1974, 1974 ECR 223, paras 9-18.

Sodg Ash — Solvay, D.Comm. Dec. 19, 1990, 1991 OTL 152121, points 5659, rev'd on proce-
dural grounds CFI June 29, 1995, 1995 ECR I1-1825 (atthough the Commission decision does

ROt use the term “economic dependence’}, and restated in the Commission decision Dec, 13,
2000. 2003 OT L 10/10.

, CFT Oct. 21, 1997, 1997 ECR. 1-1689, para. 57; aff'd BCJ

149,
150,
151.
152.
153,

402

nance No. 86-1243 on Freedom in Pricing and Competition, which is shcgcdm

has applied the ‘obligatory trading partner” concept.- The. Deutsche Bahn cage!s

Cre -

ARTICLE 82 - ABUSE OF DOMINANT POSITION

spurchaser of non-interruptible gas supplies! who depends on regular deliv-

“eries. ) .

~car importer that depends on a car manufacturer that has been ass:1gned Fhe

function of issuing conformity certificates stating that a car meets the importing

ountry’s regulatory requirements. ' . o

Service providers that may depend on lines leased from a telecommunications

G .

smonopoly.'® . _

4 cash register or car manufacturer, for service or repair firms dependent on

.. supplies of its spare parts to carry on their business.'s’ o

An already established ferry service operator that depends on the coniinuing

¢ access to the port facilities.'*® _ N

Owners of technical interface information needed to permit competitive prod-

' w ucts to be used with the owner’s system.*® o

~ A subcontractor or materials processor that has undertaken substantial invest
ment int order to meet the specific needs of his principal (e.g., a car manufactmrer)
or the specifications of his supplier. '% ‘

Dependence on an ‘obligatory trading pgrme}-’ and, consequently, a dominant
position has been denied under the following circumstances:

— An occasional customer does not ‘depend’ on a particular Sl.‘l}:_)plier even during
a severe shortage. and therefore Article 82 does not require this supplier to ai_lo—
. cate an equitable portion of the available supplies to it, whereas a longstanding

154.
155,

Industrial Gases, Nineteenth Report on Competition Policy, point 62

General Motors, BCJ Nov. 13, 1975, 1975 BCR 1367, paras 4-10; British Leyland, ECY
Nov.11, 1986, 1986 ECR. 3263, paras 3-10.

British Telecommunications, BCT March 20, 1985, 1985 ECR 873, paras 2]-22,
Hugin/Liptons, ECT May 31, 1979, 1979 ECR 1869, paras 9-10; Renault, BCJ Qct. 5, 1988,
1988 ECR 6039, paras 15-16; Volve/Veng, BCT Oct. 5, 1988, 1988 ECR 6211, para. 9; Bocsey
& Hawkes, D.Comar. July 29, 1987, 1987 OF L 286/36,40. See also United Brands, ECI Feb,
14, 1578, 1978 ECR 207, pare. 182 (withdrawal of supplies to Olesen, a Danish ripener of
bananas). . _

Bé&lSealink, D.Comm. (interim measure) June 11, 1992, Twenty-second Repqrt on_Com—
petition Policy, point 219, The Commission rejected, however, an intedim measure in Sea
Containers/Stena Sealink, P.Comm, Dec. 21, 1993, 1994 OT L 151’8.»_

IBM, Fousteenth Report on Competition Policy, point 84; Microsaft, Twenty-fourth Report on
Competition Policy, p. 417. .

EUROFIMA, Third Report on Competition Policy, poinis 68-69. See F zln:’on'a/Tabc_!caIem,
Nineteenth Report on Competition Policy, point 61, in which the Comm:sgoP IC-_]FCth a
complaint by a cigarette filter manufacturer against the monopoly of the Spanish c:garefrte
manufacturer which had begun making all its own filters and had therefore stogped buying
from the filter manufacturer. The issue was not reviewed in the appeal as this was judged fo be
beyond the statute of limitations: Filtrona, CFI Tuly 10, 1990, 1990 BCR 11-393.

156.
157.

138.

159.

160.
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CHAPTER v

OMgoing. customer may hold such a right to continued supply of th
pmduct such.as:in the case of an ojl shortage 161
- An ex_hlbxtor dees not.depend.on a, Jnajor trade fau organizer 1f the
i nativesi(paraliel trade fairs).6?
+ Where the economic.dependence of customers-is the result of long-fe
' sive.purchasing: agreements,. the Commission acts against these Pt
| turning to alternative supplies under Article-8 L in order to- reduce.
' and the exclusivity of the: agreements’ and thereby . the. degree of d
i CHCB 163 . ) :

The examples show that the concept of . obhgatory trading partner’ is onk
othet side of the coin of dominance and is not intended to extend the'
Arti¢le 82'% but rather to corroborate.the evidence of 2. dominant. pesition:!s
concept should not be used to expand the: concept of -dominance;: but rathe
explam it in.a specific factual context where.a dominant position exists vis

& puichaser that does not have viable alternative sources of supply-reasonab_ly
avallable 166 -

{ b) F fg"m Structure and Performance

& eVstm __,ure and. resources of the firm in, questlon is not sufﬁcxent on i
hlish. & dominant, position,: but-may. corroborate evidence of a domi;
oI __' ated. by an analysis.of market structure 167 Relevant factors for
the commermai strength: of.a firm,'® ie. its structure and resources.

ini:lu(:ie

~ stechinological lead over competitors, 16

]61 BP ECJ June 29, 1978,:1678 ECR 1513; -paras’18-34, See also Lederle-meis Biological,
Tywenty-fourth Report on Competition Pokicy, p. 353, :
167 ANCIDES ECi July 5, 1987, 1987 BCR 3131, paras. 12-14.
163 Eig., Industrial. Gases, Nineteenth Report on Compet;tmn Polmy, point 62. Sée also Chapter
: IVB. and C.
16;4. §20 (2).of the.German. Law.on - Restramts of Competzt:on is different to the exient that it
adds to the provision on:abuse of a.dominant: iposition (§19} a prohibition that addresses to
enterpnses on which siall or medium-sized suppliers or purchasers depend ‘to'the extent that
- ufﬁc1ent and reasonzhle possibilities to deal with other enterprises do not exist.’
165. delehn 17,D.Comm. June 20,:2007, 2002-0J L 143/1, points 200-208.
166. H_owever under national eompetition laws, such as the-French and the German law, the con-
. -Ggptof an.obligatory tradin & partner” may be broader than the concept of dominance.
167. Hoffmann-La Roche, BCI Feb., 13,1979, 1979 ECR 461, paras 42:49; Michelin, BCI Nov. 9,
i 1983, 1953 ECR 3461, paras 53-60. :
16§ Irish Sugar; CFI Qct. 7, 1999, 1999 ECR. 112969, para. iOO
169.  Uiiited Brands, ECJ Feb, 14, 1978, 1978*ECR 207, paras 82-84: “In the field of techmcal
Knowledge. ... UBC keeps on improving the productivity and yield of its plantations ... That
is another factor to be borne in mind-when considering UBC’s positign since competing firms
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143

very str(mg and well-organized distribution network,™ or'an integrated trans-

port infrastructure,'®

" 174, Mz'chelmI ECT NGV 9, 1983 1983 ECR 3461,_ para _59

carnot develop research ata comparable levei ancl are i ] espect at a d:sadv'mmue com-
" pared with thé apphcant " Sée also Mzcheluz, T Nov. '9..1983, 1983 E._CR :3461 para. 35;
~Teria Pak f; D.Cotami: Tuly:26,°1988, 1988 O 1/272/27" CFE ol 6, 1994, 1994
ECRTI-755; Hilti; D.Comm’ Deck:22;- 19871 988 07 1z 65/19 L CFl'Dec, 12, 1991,
1991 ECR [I-1439; Michelin {I, D.Comn. June 20, 2001, 2002 OJ L 143/1, points 182-183.
Even after the expiration of a patent the paténtee inay keep a decisive technological advantage:
Racal Decca, P.Corom. Dec. 21, 1988, 1982 OJ L 43/27; 41.
170.  United Brand.s, ECT Feb=l4 1978 1978 ECR 707 paras 69-77.
171.. British Leyland, ECT Nov! 11, 1996, 199

* 173, “Aétoports de Paris, CFIDec. 12, 5000. 2040 ECR 113926 para. 138,

;B tn.q{; S:uggr:-:;;_ D.Comm. July
00, 2003°07 L 10/10 and

173. United Brands, EC] Feb, 14, 1978 I978ECR 207, paras 6%
K 4 1 Comm

175. "Michelin II, DComm June 20 2001 P! ) points 186190, ajj"a' CFI Sept, 30.
2003, T-263/61. .

176. Michelin I, Nov. 9 1983 1983 ECR 3461, paras 127 151 Under the melgcr control regula-.
tion: BaByliss, CF1 April 3, 2003, T-114/02, paras 354.. )

17'.}, N Umred ands, ECJ Feb. 14 1978 1978 ECR 207, paras 94—96

i78." s 3.

;;gz"':Onmtti?r;rjﬁ;ghaha DComm Oct 4 1995 1995 OJ L280.f49 pala 16; AAMS CFi Nov.
22,2001, 2001 ECR IJ- 3413 para, 52 191 196 .
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181 . ‘

A ECJ Feb, 14, 19?5, 1_97 %.207.. 8

igi rlgf:imiﬁ;ag? Hifri, D.Comm. Dec. 32, 1987, 1988 OJ L 63/19. 34; affid CFl Dec. 12. 1991,
1991 ECR [-1439. See Commission Gmdelmes on the, Apphcatmu of the-BC Competition
Rules in the Telecommunications Sector, 1991 0J.C '133! ara.: 80.:

184, United Brands, BECJ Feb, 14, 1978, 1978 ECR 207, par: 69—96 United Brands, D.Comm.
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