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Legislation and jurisdiction

1 What s the relevant legislation and who enforces it?

The principal tules regarding cartels are laid down in Act No.
143/2001 Collection of Laws, on the Protection of Economic
Competition (the Act), which came into effect in June 2001,
The agency responsible for the enforcement of the Act is the
Office for the Protection of Economic Competition {the Office).
The organisation of the Office and its scope of competence are
set out in the Act and in Act No. 273/1996 Collection of Laws
on the Competences of the Office. For the purpose of further
irnplementing the Act, the Office may issue decrees. The head of
the Office is appointed by the president of the Czech Republic
for a period of six years. The same person can be appointed head
of the Office twice only. At the time of writing the head of the
Office is Martin Pecina.

2 What is the substantive law on cartels in the {urisdiction?

Under Article 3 of the Act, the following agreements are pro-

hibited: agreements between entities, decisions by associations

of entities, and concerted practices (hereinafter referred to as

‘agreements’) which result or may result in the distortion of

competition. This refers to both horizontal as well as vertical

agreements. The Act provides for the following examples of
prohibited agreements:

¢ the direct or indirect fixing of prices or other business terms
and conditions;

*  limiting or control of production, sales, research and devel-
opment Or INvestients;

*  the division of markets or sources of supply {market alloca-
tion);

* making the conclusion of a contract subject to the acceptance
of further obligations, which by their nature or according to
commercial usage and fair business practices have no connec-
tion with the subject of such contracts (tying);

* the application of different conditions to identical or equiva-
lent transactions with other entities, thereby placing them at
a competitive disadvantage; and

* an obligation of the parties to an agreement to refrain from
trading or other economic cooperation with entities that are
not parties to the agreement, or to otherwise harm the same
{group hoycott),

Pursuant to the Act, such prohibited agreements are nult and
void unless exempted by the Act itself or in a decree issued by
the Office,

A general statutory exemption is provided for in the Act in
case of an agreement which contributes to improving the pro-
duction or distribution of goods, or 1o promoting technical or
economic progress, while allowing consumers a fair share of the
resulting benefit, and which does not:

*  umpose on the competitors concerned restrictions that are not
indispensable to the attainment of the above objectives; and

* afford such competitors the possibility of eliminating com-
petition in respect of a substantial part of the products in
question. :

For an agreement to be excluded from the prohibition of cartel
agreements, 2ll of the conditions must be observed.

Agreements satisfying the above conditions will be automati-
cally valid ab initio without having to be notified. The currently
applicable system is the so-called ‘self-assessrent system’ where
it falls upon the competitors to evaluate whether or not their
agreement fulfils the criteria set out by the Act. The Office only
exercises subsequent control over whether agreements between
competitors meet the criteria for application of the statutory
exemption. If the Office discovers a breach of the Act in the
course of its supervisory activities, it will bring proceedings
against the competitor in question relating to the breach of pro-
visions of the Act.

In addition, section & of the Act stipulates that the following

agreements are exempt from the general prohibition on restrictive

agreements stipulated under section 3 of the Competition Act:

*  horizontal agreements, if the aggregate market share held by
the parties to the agreement does not exceed 10 per cent of
any of the markets affected by the agreement; and

*  vertical agreements, if the matket share held by each of the
parties to the agreement does not exceed 15 per cent of any
of the markets affected by the agreement.

Even if the agreements meet all conditions for the statutory
exemption to apply, the exemption does not apply to the follow-
ing agreements, the so-called *hard-core’ restrictions:
*  horizontal agreements on ditect or indireet price fixing, divi-
sion of markets or sources of supply;
¢ vertical agreements on direct or indirect price fixing to 2 pur-
chaser for the resale of goods or granting the purchaser full
protection for such resale in a defined market; and
¢ individual agreements forming part of a network of agree-
ments pertaining to ideritical, comparable or substitutable
goods, provided that:
® the aggregate share of the relevant market of the par-
ties to the agreements forming such a system, where at
least one and the same competitor is party to the same,
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exceeds 10 per cent of the relevant market (horizontal
agreements) or L5 per cent of the relevant market {verti-
cal agreement); or

° the network of vertical or mixed agreements restricts
access to the relevant market for competitors not party
to such agreements and competition on the relevant mar-
ket is significantly restricted by the cumulative effect of
paraliel networks of similar vertical or mixed agreements
concluded for the distribution of identical, comparable or
substitutable goods.

3 Arethere any industry specific offences/defences?

In addition to the general exemptions set out in the Act such as
the de minimis exemption and the exemption of agreements that
fulfil certain statutory criteria (the positive effects of the agree-
ment in question is considerable even from the perspective of the
consumers, the agreement does not impose unnecessary restric-
tions on other participants in the market and does not eliminate
or threaten to eliminate competition in the market), the Ace stipu-
lates that block exemptions applicable under EC legislation are
also applicable to agreements without an EU dimension to which
Czech law applies.

4 Does the iaw apply to individuals or corporations or bath?

The Act applies to all natural or legal persons, associations
therecf, associations of such associations and other groupings,
including where such associations and groupings are not legal
persons, provided that they take part in competition or may influ-
ence competition by their activities.

5 Doees the regime extend to conduct that takes place outside the jurisdiction?

The Act applies to agreements entered into by entities outside of
the Czech Republic which may distort or do distort competition
in the Czech Republic, provided, of course, there is no EU dimen-
sion to the pertinent agreement.

6  Arethere any current proposals for change to the regime?

There is no publicly available information relating to any possible
proposals for change to the regime,

investigation

7 What are the typical steps in an investigation?

"The Office undertakes the supervision of the entities with regard
to the fulfilment of their obligations under the Act and the imple-
menting legislation. Entering into prohibited agreements and act-
ing in accordance with such agreements, thus breaching the Act,
are also subject to the Office’s supervision. In the course of its
supervisory activities, or upon notice, the Office may informally
begin to collect evidence of a prohibited agreement.

If the Office considers there is sufficient evidence of a breach
of the provisions of the Act, it commences formal proceedings
and informs the relevant parties that it has done so. The Office
may only open proceedings by a formal decision. Proceedings in
regard of these issues cannot be opened based on a request for
review filed by a competitor or third party; it is at the discretion
of the Office to initiate the proceedings. Should the Office receive
information from a third party regarding a potential breach of

the Competition Act, it shall make a preliminary examination
and if appropriate, it will open proceedings by its decision. The
Office must notify the informing third party of the results of its
preliminary examination and the decision taken, However, third
parties cannot intervene in proceedings before the Office.

The proceedings are commenced on the day the Office takes
the initial act against a competitor that is allegedly in breach of
the Act. Such initial act is usually delivery of the decision to open
proceedings.

The Office must proceed in cooperation with participants to
the proceedings. The respondents are entitled to submit evidence,
make proposals and suggestions and give statements as to any
and all facts and evidence to be used as a basis for the issuance
of the Office’s decision. The Office is obliged to ascertain in a
safe and reliable manner the substance of the matter and issue
its decision based only on such findings. For this purpose, the
competitors must submit to an investigation conducted by the
Office. The Office is not required to order an oral hearing, Nev-
ertheless, in matters concerning prohibited agreements the Office
usually does conduct an oral hearing. The Office must order an
oral hearing upon a respondent’s request. Oral hearings before
the Office are held in closed session. In the event that the Office
establishes that a prohibited agreement has been entered into, it
shall declare such fact in its decision together with a prohibition
of further performance under such agreement.

8  What investigative powers do the autharities have?

The Office may base its decisions upon evidence obtained
from filings, proposals, suggestions and statements of the par-
ticipants in the proceedings, evidence, affirmations and other

~generally known facts or facts known to the Office due 1o its

official activities.

For the purposes of an investigation, the Office has pow-
ers to request from competitors, administrazive bodies and state
agencies documents and information necessary for rendering a
decision. The Office must be provided with complete, accurate
and truthfal documents and information. During the proceedings
and investigation in respect of a relevant matter, the Office is not
bound by proposals or suggestions made by the participants.

To ascertain the actual state of the matter, the Office is enti-
tled to enter any premises, land and means of transport of the
competitors, examine books and other business records, take
copies or extracts therefrom and ask for an oral explanation on
the spot. In case there is a justified suspicion that the business
records, books or other documents are kept somewhere other
than the relevant business premises, such as the dwellings and
apartments of natural persons, ie, the statutory bodies, members
or employees of the target of an investigation, the Office repre-
sentatives may conduct a search of such premiises, if so approved
by the court in advance. No deadline is provided for the court to
make a decision on whether to grant the Office access to premises
ather than the business premises of a competitor,

When requesting documents and information, the Office
must state the subject matter and purpose of the investigation
and advise that failure to comply with the Office’s requests may
be subject to a fine imposed by the Office in accordance with
the Act.

Persons may refuse to give testimony if it could expose
them or their family to criminal prosecution. Furthermore, a
person may refuse to give testimony if it would lead to disclo-
sure of a state, economic or official secret or breaching a duty of
confidentiality.

m
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International cooperation

9  Isthere inter-agency cooperation? If so, what is the legal basis for, and
extent of, coeperation? '

The Office is a member of the International Competition
Network, in which various members from around the world
share experiences and information regarding the protection of
competition. R

The Office aiso ¢ooperates with EUJ member states’ com-
petition authorities and the European Commission within the
European Competition Network and is also a member of the
European Competition Authorities association.

The Office may: {i} ask the European Commission for cop-
ies of documents necessary for a review of a particular case; (ii)
consult on any case with the Ewropean Commission; {iii) request
that the Enropean Commission add a relevant case to the agenda
of the Advisory Committee for Restrictive Practices; (iv) submit
statements to the courts on issues concerning application of arti-
cles 81 and 82 of the EC Treaty; and {v) ask a competent court
for any and all documents, necessary for a review of the case.

The Office is also obliged to: {i) provide the Furopean Conumis-
sion with any and all necessary information to carry out the powers
granted by Regularion No. 1/2003; (i) provide the European Com-
mission with any necessary assistance; (iii) notify the European
Commission and other pertinent national competition authorities
in writing of the opening of proceedings based on articles 81 or
82 of the EC Treaty; and (iv) within 30 days prior to the issuance
of a decision, send to the European Commission a summary of
the case, its proposed decision and other documents necessary for
review. The Office is also required to provide such assistance to
other national competition authorities within the EU.

The Office may also appoint a representative to the Advi-
sory Committee for Restrictive Practices and, upon request of the
European Commission or other pertinent national competition
authority, conduct an investigation.

10 How does the interplay between jurisdictions affect the investigation,
prosecution and sanction of cartel activity in the jurisdiction?

See question 9.

Adju"ﬁcation

11 How is a cartel matter adjudicated?

Proceedings before the Office are concluded by issuance of a deci-
sion by the Office. If the Office determines that a violation under
the Act occurred, it may impose a penalty in its decision or other
remedial measures, or both, and set a deadline for performance.
Otherwise it shall set forth in its decision that by their conduct
the participants in the proceedings did not violate the Act.

In addition, the competitors may offer commitments by
which they propose to eliminate the effects of their infringement
and prevent their reoccurrence. Within 15 days of the com-
mencement of the proceedings, the competitors may suggest to
the Office how they intend to cure the defective situation bronght
about by their conduct. The offer of commitments by the par-
ties to the proceedings cannot be revoked until the Office makes
a decision on the issue. The Office is not abliged to accept the
offered commitments and may only do so if the parties to the
proceedings have not carried out a prohibited cartel agreement
and where there has been no major distortion of competition. If
the Office accepts the commitments offered by the participants

it shall terminate proceedings without determining whether their
conduct violated the provisions of the Act. In its decision, the
Office charges the participants with fulfilment of the commit-
ments and duties suggested by them and accepred by the Office.
Should the participants fail to comply with such commitments,
the Office reopens the proceedings.

12 What is the appeal process, if any?

An appeal against a decision of the Office can be filed with the
head of the Office. The appeal must be filed within 15 days of the
date of delivery of the decision. The head of the Office reviews
the decision of the Office in its entirery.

In addition to the regular appeal proceedings before the head
of the Office, the entities have the possibility to have the appeal
decision of the head of the Office reviewed in proceedings before
the administrative court pursuant to Act No. 150/2002 Collec-
tion of Laws, on Judicial Administrative Proceedings (the Act on
Judicial Administrative Proceedings). In such case, the defendant
is the head of the Office who decided upon a regular remedial
measure, ie, upon the appeal against'the first instance decision
of the Office. An action for court review must be filed within
two months of the date on which the decision of the head of the
Office on appeal was announced to the entity. Filing an action,
however, does not generally have the effect of postponing or sus-
pending the remedial measures.

13 With which party is the cnus of proof?

As stated under question 7, the Office must ascertain in a safe
and reliable manner the substance of the matter and issue its deci-
sion based only on such findings. The competitors are entitled
to submit evidence, make proposals and saggestions and give
statements as to any and all facts and evidence to be used as a
basis for issuance of the Office’s decision.

Sanctions

14 What criminal sanctions are there for cartel activity? Are there maximurm/
minimum fines/sanctions?

Natural persons {individuals) who engage in wilful behaviour
resulting in a major violatien of the Act with the aim of gain-
mg significant vnauthorised advantages for themselves or third
parties may be imprisorted for up to two years or be prohibited
from carrying out their professional activity connected to their
criminal behavious, or may receive a pecuniary punishment.

15 What civil or administrative sanctions are there for cartel-activity?

There are administrative sanctions provided for by the Act.
The Office may order the parties to a prohibited agreement to
refrain from all prohibited activities under such agreement and
ban enjoyment of rights and performance of obligations under
such agreement. Furthermore, the Office may impose upon each
breaching entity a fine of up to 10 million Czech koruna or 10
per cent of the net runover for the preceding accounting period
of the entity breaching the Act. Within the limits provided by the
Act, the scope of sanctions and amount of the fine imposed by
the Office upon the entities breaching the Act is at the discretion
of the Office and it greatly depends on the nature of the breach
and the impact or potential impact of the activity on economic
competition in the Czech Republic.
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16 Are private damage claims or class actions possible?

Third parties who have suffered damages as a resulr of activity
under & prohibited agreement may claim damages against parties
to such agreement in civil proceedings before the courts.

17 What recent fines or othier penalties are noteworthy? What is the history
of fines? What is the number of times fines have been levied? What is the
maximum fine possible and on what basis are fines calculated?

With respect to the manner of calculating fines and their maxi-
mum amount, please see responses below.

The Chairman of the Office issued a final second-instance
decision in which he reduced 2 fine imposed on the balkerics
Delta, Penam and Odkolek over a cartel on prices from 2003
to 52.8 million Czech koruna from 66 million Czech koruna
(24.8 million Czech koruna for DELTA PEKARNY, 14.8 million
Czech koruna for ODKOLEK and 13.2 million Czech koruna
for PENAM).

As mentioned above, rather than imposing fines, the Offices
current policy is to prefer restoration of competition by accepting
remedial measures in the form of offered commitments where
possible and allowed by the law.

Sentencing

18 Do sentendng guidelines exist?

The Act stipulates that the Office may impose a fine of up to
300,000 Czech koruna or T per cent of turnover for the preced-
ing accounting period on anyone who intentionally or negligently
fails to provide the Office with requested information within the
stipulated period of time, or provides incomiplete, false or inac-
curate information, fails to submit requested hooks and other
business records or fails to allow them to be examined or other-
wise refuses to submit to investigations of the Office. The Office
may impose a fine of up to 100,000 Czech koruna on anyone
who Iatentionally or negligently without a serious reason fails
to appear at a scheduled oral hearing, refuses to testify or oth-
erwise chstricts the proceedings. The Office may impose a fine
on an entity breaching the provisions of the Act relevant to the
prohibited agreements of up to 10 million Czech koruna or up
t0 10 per cent of the net turnover of the entity in the preceding
calendar year, The Office may impose a fine of up to 1 million

Czech koruna for failure to comply with an enforceable decision
of the Office.

19 Are sentencing guidelines binding on the adjudicator?

The above-mentioned limits and conditions for imposing  fine
are set out in the Act and as such are binding on the Office as
the adjudicator.

Leniencyfimmunity programmes

20 s there a leniency/immunity programme?

Yes, a leniency programme was launched by the head of the
Office in the second half of 2001, in the form of an internal
conmumunication.

21 What are the basic elements of a leniencyimmunity programme,
if cne exists?

The objective of the leniency programme is to create incentives
for entities that are parties to prohibited agreements to cooperate
with the Office when it is investigating activities under prohibited
agreements for the protection of consumers and other persons in
the Czech Republic. The earlier the entity contacts the Office, the
greater the reduction of the fine; this is combined with an assess-
ment of the usefulness of the information provided. The leniency
programme addresses mainly those entities that no longer wish
to be party to a prohibited agreement but are afraid of receiving
a high fine for their activities under such an agreement.

22 What is the importance of being first i’ to cooperate?

Only the first entity to cooperate with the Office is granted the
privilege of either not having to pay a fine ac all or getting the
greatest reduction: to the fine. However, to obtain the highest lavel
of leniency, ie, no fine, the entity must in additdon:

*  be the first to inform the Office of a hitherto undisclosed
prohibited agreement {this must be done before the Office
acquires any knowledge of it or when the Office has informa-
tion about such prohibited agreement but lacks sufficient evi-
dence to begin a formal investigation of the entities involved
and to prove the existence of the prohibited agreement);

* terminate its participation in the prohibited agreement prior
to informing the Office;

* provide the Office with all relevant information and docu-
ments and other evidence that is true and relevant when
informing the Office of the existence of the prohibited agree-
ment and must cooperate with the Office during the whole
of the proceedings; and

¢ prove that it did not initiate the signing of the prohibited
agreement and that it did not compel any other entity to
become a party to the prohibited agreement,

If the above conditions are not fulfilled and the entity concerned
is the fizst to inform the Office of the prohibited agreement, pro-
vides it with sufficient evidence thereof and ceases to participate
in such agreement, it may obtain a reduction of between 30 and
50 per cent of the fine.

23 What is the importance of going second? |s there an ‘immunity plus’ or
‘amnesty plus’ option?

If the entity is the second to contact, inform and provide docu-
ments and evidence of a prohibited agreement to the Office and
ceases to perform under such agreement, then the entity is enti-
tled to a fine reductior: in the range of 20 to 30 per cent.

24 Whatis the best time to approach the authorities when seeking ieniency/
immunity?

In view of the risk that the Office may begin proceedings on
its own initiative or that another entity which is a party to the
prohibited agreement may contact the Office first and as a result
the fine reductions under the leniency programme may not be as
high as otherwise or may even be unavailable, it is advisable to
contact the Office at the earliest possible moment.
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Update and trends

' Recently the Offrce s‘tayed proceedmgs mltlated agamst_:'_ et

- CEZ as,.a major e[ectr;cnty producer and dlstnbutor for '
price dlscrlmmatlon of one of |ts supphers and ar.cepted

commitments offered by CEZ as to remedy the sstuatlon By

. that pre\rentron and acceptance remed|es in: the area of

_ : protection: and economic competltlon are preferred 0, mere

prosecutlon and finanual sanctlons : :

--varlous tOplCS of current ant:trust policy.

25 Whal confidentiality is afforded to the leniency/immunity applicant and any
other cooperating party?

In the internal notice on the leniency programme there are no
rules specifically governing confidentiality,. However, under
the Act a person employed by or otherwise connected with the
Office, and performing activities on its behalf, may not disclose
any facts which he or she ascertains in the course of such activities
that constitute a business secret or confidential information. This
obligation survives the termination of the empioyment or other
relationship with the Office.

26 What is needed to be a successful leniencyfimmunity applicant (or other
cooperating party)?

It is up to the Office to decide upon full leniency or a partial
reduction of a fine. The Office decides upon a fine reduction or
full leniency in the course of its final evaluation of the prohib-
ited agreement prior to issuing its decision. The key factor in the
granting of full leniency or any fine reduction is the value of the
evidence provided by the applicant. The evidence provided to
the Office by the applicant must be decisive and substantial, Tt is
not sufficient to inform the Office abour the mere existerce of a
prohibited agreement.

27 What is the effect of leniency/immunity granted to & corporate defendant on
employees of the defendant?

As stated above, the Act, and therefore also the leniency pro-
gramme, does not apply to employees, Employees are not parties
0 the prohibited agreements. The Act and the leriency pro-
gramme apply to natural persons or legal entities, associations

thereof, associations of such associations and other groupings,
including where such associations and groupings are not legal
entities, provided they take part in competitive activities or may
influence competition by their activities, ie, persons acting on
their own behalf who take part in activities under a prohibited
contract.

28 What guarantee of leniency/immunity exists if a party cooperates?

The leniency programme was issued by the head of the Office as
an internal communication. It is therefore not considered a bind-
ing legal instrument. However, in practice, if it is applied to one
entity, and under similar circumstances the Office refuses to apply
it to another entity, then such a course of action by the Office
would be inconsistent with the principles of good administration
and equal treazment.

29 \What are the practical steps in dealing with the enforcement agency?

The Office applies the leniency programme to an entity upon a
written request by the entiry. The request must be made by an
authorised representative such as the statutory body of the entity
or legal counsel or representatives acting on behalf of the entity
on the basis of a power of attorney. Emplovees of the entity,
unless specifically authorised to do so either by law, on the basis
of a power of attorney, cannot legitimately apply for leniency on
behalf of their employer. As already mentioned, it is advisable to
apply to the Office for leniency as early as possible.

Salans

Contact: Lucie Banyaiova

e-mail: Ibanyaiova@salans.com

Platnérska 4
110 00
{zech Republic

Prague 1

Tel: +420 236 082 111
Fax: +420 236 082 599
Website: www.salans.com
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30 Are there any ongoing or proposed leniency/immunity policy assessments or
policy reviews?

The Office has not published any information regarding this
issue.

33 (an a corporation pay the legal costs of andfor penalties imposed on its
employees?

As stated above, neither the Act nor the leniency programme
apply to employees.

Defending a case

31 Can counsel represent employees under investigation as well as the
corporation? Do individuals involved require independent legal advice or can
counsel represent corporation employees? When should a present or past
employes be advised to seek independsnt legal advice?

As stated above, neither the Act nor the leniency programme
apply to employees,

32 Can counsel represent muitiple corporate defendants?

Such multipie representation is not excluded per se. However,
a conflict of interest between different parties in a cartel case
will often arise, thus multiple representation is generally not very
common.

Getting the fine down

34 What is the optimal way in which to get the fine down?

If the conditions set out in the internal communication on the
leniency programme issued by the head of the Office are met, it
is at the sole discretion of the Office to determine the exrent of
the reduction of the fine within the parameters of the stipulated
range. As afready stated ahove, the earlier the entity contacts the
Office and begins cooperating, the higher the chances of being
granted full leniency.

Getting the Deal Through - CARTEL REGULATION 2007

H
f

[P

[



