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A. Introduction

Definition’  In its simplest form, a cartel is an agreemenc between competitors aimed at
raising the price of a product or service to alevel higher than the one that would have prevailed
under normal competitive conditions. Cartels may take the form of formal agreements
berween their members to adopt a given (anti-competitive) conduct in the market but may
also consist of looser forms of coordination of each party’s commercial behaviour. Such
arrangements are commenly reached by informal means, often metely orally, because of
their blatantly illegal nature and obviously adverse effect on customers. Incense efforts are

1 The history of cartels and the origins of the term ‘cartel’ itself ace not discussed in this chaprer. There is
an abundant licerature on the subject, including: D] Getber, Law and Competition in Tiwenrieth Century
Eurape: Protecting Prometheus (1998); C Harding and | Joshua, Regulating Cartels in Europe: A Study of Legal
Control of Corporate Delinguency {2003); PZ Grossman {ed}, How Cartels Endure and How they Fail —Sdici
of Industtial Collusion (2004).
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%WE_._Q made 6 keep them secret. Apart from outright agreements on the prices to be
- charged to customers, cactels also typically involve collusion in respect of the commercial
germs to be applied to transactions, as well as output levels, the allocation of market shares,
specific customers or geographic areas, or other arrangements such as which competitor
should win a given contract (‘hid rigging’). Each of these elements wil] ultimately influence
the price level of the products or services concerned.

+Inview of their complex and informal nature, as well as the large vatiety of collusive arrange-
ments tha they may comprise, it is difficult to formulate a clear and exhaustive definition of
-cartels. In its 1998 Recommendation Concerning Effective Action against Hard Core
Cartels,? the OECD Council attempted to define a ‘hard core’ carrel as an anticompetitive
agreement, wzgSB petitive conceted practice ot anticompetitive arrangement by competi-
iors to fix prices, make rigged bids (collusive tenders), establish output restrictions or quotas
. ‘o share or divide markets by allocating customers, suppliers, territories, or lines of na:_H
merce’. By referting to ‘hard core’ careels, the OECD made it clear that chis category ‘does not
include agtecments, concerted practices or arrangements that i) are reasonably related co the
Jawhl realisation of cost-reducing or output-enhancing efficiencies, ii) are excluded directly
- or inditectly from the coverage of 2 Member country’s own laws, or iii) are authorised in
accordance with those laws’. "Hard core cartels’ are therefore those agrecments or pracrices
which ate so incrinsically dettimental o the competitive process thar they would never pro-
- duce countervailing benefits and, thus, will never be held as lawful under competition law.3

The per se prohibition of cartels by EC competition law ~ As the most restrictive forms of

horizontal arrangements, hard core cartels have as their object che restriction of competition

with a view to extracting supra competitive profits. As such, provided thac they {ac feast

potentially} affect rade between Member States, they fall under the prohibirion of

- Article 81(1) EC* and amount to appreciable restrictions of competition per sz irrespective .
of their effects in the marker,

% Recommendation of the OECD Council concerning Effecti i i
g Effective Action Against Hard
: mmmmmn_ J. m_..n Council at its 9215t Session on 25 March 1998. gainar Haed Core Careels
arte] behaviour has been described as ‘2 practice without defenders in the econamic profession’

v : _ Y ' (I Seelzez,
quoied by JR Kinghorn and R Nielsen, ‘A Practice withaut Defenders: The Price m:;.nnamam Oﬁﬁ:uﬂumg,wm“
mm O..Pqﬂ..um: {ed), How Dnlnmw endure and How they Fail—Studier of Industrial Collusion (2004).

Asimilar prohibirion was included in Art 65 (1) ECSC {the ECSC Treary expired in July 2002 and cartel

- conduce in the coal and steel sectors now falls under the general prohibition of Art 81(1) EC}. Tvis also wordh

mentioning that special rules apply w certain agricultural products by virtue of Rez No 26 i i
EF” of competition to production of, and :mn_n in, mm%nEE_..& vwon:na :mmmm_ Oo.— hwm%__ﬂw‘w:wmhmﬂm_n
%nﬂ.»_ nn_EmEm Series | Chapter 1959-1962, 129). Thus, by way of exception, Act 81 EC s not applicable to
S_.MBE restrictve peactices pertaining to the Common Agricultural Policy (CAP).
e .;.n ﬂw.a has held thac a n._nm:. infringement of Art 81 EC such as price fxing, output limitation or mar-
Grﬁ.:.._w m:.nom:n_nm .n_._n application of a rule of reason, assuming such a rule to be applicable in Commuaity
Moma_ﬂnz.no: law’ and muse be regarded as an infringement per se of the competition rules’: see Case T-14/89
Hmﬂw\&? 5pA v Commission [1992) ECRII-1155, para 263. Also the CFl stated in Joined Cases T-374/94,
. o 94, T-384/94 w_._”m vH....wmm... 94 »m..aae.unma ?.h.m?wmws.na v Cormmission (1998) ECR {1-3141, at para 138,
mroc_“_nwsﬁ“rrn borne in mind nru.n.:» assessing an agreement under Article [81(1)] of the Treazy, account
e ¢ tzken of the actual conditions in which it fanctions, in particular the economic context in which
3»%5 ertalings operate, che wn.on_;na or services oo<nu.& by the agreement and the actual structure of che
i et concerned H“ ,Jrunlessitisan agreement containing obvious restrictions of competition such as price-
o Eun.wn?u,_._uﬂsm ar the conrrol of outlets [. . .J. In the latter case, such restrictions may be weighed
againge their claimed pro-competitive effects only in the context of Article [81(3)) of the Treaty [. . .J".
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One may wonder, however, whether a careel could, in spite of its restrictive object, be helg
as lawful under Arricle 81(3) EC. If one follows to the OECD definition of hard COTe cay,
tels, this should never be the case, as the notion explicitly excludes agreements, concerted
practices or arrangements which could be deemed lawful under competition law: This doeg
not mean, however, that agreements tantamount to cartels could never be held o be come
patible with EC competition law.® In the past, the Commission has oceasionaily alloweq
so-called ‘crisis cartels’, by exempting restructuring agreements between competitors thay
aimed to secure a concerted reduction of capacity in sectors hit by severe structural overcy.
pacity.” Those exemptions were, however, subject to drastic conditions and dependeq,
upon due notification to the Commission.# Today, such schemnes would probably ne longe
he considered to fulfif the conditions of Article 81(3) EC, as illustrated by the Commissiy, .
Guidelines on the application of Article 81(3) EC.? In this coneexr, and for the purpose of -
this chapter, the term ‘hard core cartels’ is used in the sense of agreements or concertey
practices which do not pursue any legitimate goal and thus cannot be considered lawfyl -
under Article 81(3) EC. In what follows, references to ‘cartels’ should be raken to mezn -
‘hard core’ cartels in this sense, unless the context clearly implies otherwise. ™ .

Harm caused by cartels  Cartels canse considerable economic damage and have been
publicly described by regulators in terms as severe as ‘cancers on the open market econ.

omy’,"" fraud upon consumers [. . .J equivalent of theft by well-dressed thieves', 2 or as the

& The CFL has ruted that ‘in principle, ne anti-competitive practice can exist which, whatever the excentof
its effects on a given market, cannocbe exempted, provided tharall the conditions {aid down in Article [83(3)] - v
of the Treaty are satisfied and the practice in question has been praperly notified to the Commission’ {Case
T-17/93 Matra Hachette SA v Commission [1994] ECRI1-595, para 85). )

? In principle, the Commission considers thaitis for each undercaking to decide when overeapacity is no
longer economically sustainable and to take the requised testructuring measures. Nevertheless, the
Commission has acknowledped chat in cases of severe structural overcapacity, market forces may fail to bring
abouta restructuring process capable of ensuring, in the long run, 2 return 1o comperitive structures, Whlst
consurnees would ac first sight seem 0 benefic from an excess supply sitwation, they may ultimasely have 1o
bear the costs of the inefficiencies caused by structural overcapacicy.

B See e Synthetic Fibres (1984] O L212/1 and Stichsing Baksteen (1994] O] L131/15,

9 [2004] O] C101/97. The Commission scates in the Guidelines that ‘Article 81{3) does notexcludea pri-
ori certain types of agreements from its scope’ and that ‘as a matter of principle all restricrive agreements that
fulfil the four conditions of Arcicle 81(3) ate covered by the exception rule’. Howeves, it goes on: to state that
‘hard core’ restrictions ‘generally fail {at least) the two first conditions of Articte 81(3). They neither create
objective economic benefits nor do they benefit consumers. For example, 2 horizontal agreemnent to fix prices
fimits output feading o misallocation of resources, Iv also transfers value from consumers to producers, since
it leads to higher prices without producing any countervailing value to consumers within the relevant marker.
Mareaver, these types of agreements generally also fail the indispensability test under the third cendition’. The
Commission adds that ‘[a]ny claim chac testrictive agreements are justified because they aim at ensuring fair
conditions of competition on the market Is by aature unfounded and must be discarded {. . ] The protection
of fair condicions of competition is 2 task for the legistator in compliance with Community law obligations
and noc for undertakings to regulate themselves' (paras 46 and 47).

10 In the maritime sector, restrictive agreements entered into by linet shipping conferencesin the contexcof the
rehated block exemption under Reg No 4036/86 [1986] O] 1378/4 long raised complex issues as to the compat-
ibility of certain price-fixing pracrices with Act 81 EC. This is not dealt with in this chapter, Reg No 4056/86 has
now been repealed by Reg 1419/06 [2006) O] L269/1, which has simultaneously amended Regulation (EC}
No 1/2003, in that the scope of the lateer hasbeen extended to include cabatage and international tramp services.

" M Monti (then Buropean Commissioner in charge of competition), opening speech at the 3rd Nordic
Compecition Policy Conference, Stackholm, September 2000.

12 JM Griffin (then Deputy Assistant Attorney General, Antitrust Division, US Department of Justice
(‘DOJ'M, 3rd MNardic Competition Policy Conference, Stockholm, September 2000.
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o5t intolerable form of abusive practice’ whose long term eradication’ is ‘essential’,
- hastels go against the most fundamental principles of free market economics, according o
“hich the levels of prices and output should be determined by comperition, providing con-
sumers with the highest quality goods at the lowest possible price, as well as resulting in a
_H_,mr level of Enoﬁﬁmcn” By E.&mn_&_w reducing outpur and/or fixing prices, carrels mimic
;monopoly situation, in which supra competitive profits are shared our between their
members. They creare an unjustified transfer of wealth to the exclusive benefit of theic
embers and divert resources from their optimal use elsewhere in the economy. Cartels
an_ to align prices and commercial strategy with those of the least competitive of their
members. This results in higher costs for customers, a slowdown in innovation and the arti-
“fcial survival of ‘lame ducks’. By eliminating the pressure thac encourages companies to
avent new products or services, to improve distribution and to reduce production costs,
collusion results in both producrive and allocative inefficiency. Cartels reduce both sacial
- welfare and the consumer surplus.*?

- From an EC perspective, cartels are all the more damaging since they frustrate the attainment
-of the Community’s policies. Not only do they tend to reduce the benefits expected from the
* proper functioning of an open market economy bur, through the artificial partitioning of
their market, they also obstruct the development of a true single European market, intended
- 1o facilitate the attainment of the economic and political goals of European integtation.'s
~Tris therefore essential to ensure thar regulatory barriers to trade, which have been distnantled
over past decades, are not replaced by invisible bazriers set up by private operators, Success in

. fighting cartels isalso particularly important in the conrext of the liberalisation of certain mar-

- kets, as the intensification of competition may create further incentives to collude.

Quantifyingthe harm  Ttis not easy to assess in economic terms the precise harm that car-
tels cause.® In its 2003 Report on cartels,’” the OECD highlighted this difficulry, noting

¥ Neelie Kroes (European Commissioner in charge of competition) in her speech, ‘The first bundred
days', 7 April 2005. Ms coes added: Tam an economist by training, My analyrical experience tefls me that it
is rare in [ife chat issues are either entirely one thing or another—or, if you like, purely black or white. Bue with
cageels my judgement s clear-cut. Cartel behaviour is illegal, unjustified and unjustifizble—whatever the size,
nacure or scope of the business affected’. See on Commission’s website: SPEECH/05/205.

M See Chaprer 1 of this book.

15 In Case T-241/01 Seandinavian Airline Syseem v Commission [2005] BCR 1195, at para 85, the CFI
stated char ‘(2] part from the secious distortion of competition that chey entail, such agreements, by obliging the
pasties to respect distinet matkets, often delimited by national frontiers, cause the isolation of those markets,
therehy counteracting the EC Teeaty’s main objective of integraring the Community market’. The European
Courts have also consistently held that it is relevant when setting the amount of the fines in a cartel case o
‘ensute chat its action has the necessary deterrent effect, especially as regards those types of infringement which
ate particulatly harmful to the attainment of the objectives of the Communicy’ {eg Joined Cases 100/80,
101/80, 102/80 and 103/80 Missigue diffision frangaise and others v Commission [1983] ECR 1825, para £06).

"% First, cattels have both price and non-price effects and the indirect loss of welfare {lower quality
and choice, reduced innovation and matketing efforts) caused by the sheltering of the cartel from 2 truly com-
petitive process is virwally impossible to estimare. Second, a reliable caleulation of the excess price imposed
by cartels would require corparison of the situation i the cartelised market to the one that would normally
prevail. Such 2 comparison would be of dubious reliability in view of the complex interplay of factors that
characterises the functioning of a market.

_ 7 OECD, Hard Core Carsels, Rocent progress and challenges abead (2003). See also the 2002 Report of the
OECD Comperition Committee an the narure and impact of hard core cartels and sanctions against cactels
ander national competition laws,
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that competition regufators generally do not actempt to quantify the damage caused by ¢,
tels, since that is not usually a legal requirement. Although it had conducted awide-rang _.._.
survey, the OECD acknowledged that estimating the harm resulting from cartels Hns._ﬁ:om
an elusive goal and that ‘one can only conclude that the toral harm from carrels is significan;
indeed, surely amounting to many billions dollars each year’."" There are nevertheless exgpy.-
ples of attempts to quantify the damage caused by cartels. These indicate the considerab|
extent of the harm caused, which may correspond to between 15 and 20 per cent of the vajye
of the affected trade®® and to a median overcharge of 25 per cent.®

In spite of the difficulty of computing their negative effects with any precision, Commissiop
decisions provide revealing examples of the great harm thar cartels cause. In Welded Seeef
Mesh, the Commission noted thar the agreement concerning the French market, whicl,
involved price fixing and limitation of imports, had enabled prices to rise spectaculardy. In legs.
than one year, prices had increased by 58 per cent, a rate much higher than in other

Community producing countries.?' In Cartonbvard, according ro the producers’ own figures,
the series of price initiatives berween 1988 and 1991 boosted West European basic list prices
by an average of 42 per cent in absolute terms.” In Graphise Electrodes, the Commission
found that the relevant prices had increased by 50 per cent during the period of operation of
the cartel.* The effects of a cartel are not restricted o prices alane. In other cases, cartels may
for instance aim to stow down an anticipated price fall or to delay the introduction of a more
efficient, but perhaps less lucrative process.? The result, however, is a nec harm to customers,

The intensification of the Commission’s fight against hard core cartels  In view of the
threat posed to the economy; it is essential for Community ‘anti-cartel’ policy to have a
deterrent effect. With the adoption of Regulation 17 in 1962, the Commission was granted
important powers enabling it to investigate cartels, to arder them ro cease and desist and,
most importantly, to impose on each of the cartel members financial penalties representing

up to 10 per cent of their annual turnover. The first fines were imposed as early as 1969,

8 2003 OECD Report on hard cote carrels, p 9.

"9 ibid. The OECD stated that in 14 large cartel cases prosecuted during the survey period (1996-2000),
estimates of harm expressed as a percentage of affected commerce could be calculated. These estimates sanged
from alow of 3% t0 a high of 65% and the median was between 15 and 20%.

20 JM Connes, Price-Fixing Quercharges: Legal and Eronomiv Evidence, available at SSRN: <http:f/
www.ssin.com/abstract=7 87924>. [n this paper, based on an extensive study of several hundred hard core cac-
tels, Connor found thar the median cattel overchasge for all types of cactels over all time periods is 25%. This
median overcharge would be 32% for international cartels, making international carcels abour 75% more
effective in raising prices than domestic cartels. Connor states thar his findings are generally consistent with
the few previously published works that survey cartel overcharges,

21 [1989] O] L260/1, para 25.

22 [1994] O L243/1, para 21. In real terms, the increase in announced prices during this period averaged
26% in Western Europe while actual prices went up 19% before dropping somewhat in the second hatfof 1991.

2 [2002] O L100/1, para70. This is confirmed in Specialty Graphite (Decision of 17 December 2002, full
texc of the decision available on DG COMP's web site), where the Commission reported at para 129 chat dur-
ing a top level cartel meeting in 1993, the chairman of a member of the cartel indicated that, thanls to the col-
laboration achieved in the matket for graphite electrodes, the parties had succeeded in increasing prices by
50%. He encouraged members to coopecate in the business of specialey graphite as well, with a view to halting
the price decline in that market.

20 In Graphite Flectrodes [2002] OJ L100/1, a carcel participant produced a type of electrode which,
although smaller and cheaper than those produced by the other participants, could successfully compece with
them, The cartel forced the undertaking concerned to cease manufacture of the cheaper produce (see para 56).
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i the Quining® and Dyestuff*® cases. In the 1970s, several cartels were prohibited by the
Commission, but the imposition of fines remained sporadic, as same of these agteements
< had been notified, thus benefiting by faw from a provisional immuniry from fines.?” Ascar-
" o participants became more aware of the illicit natuce of their practices, as well as of the
egal consequences of such behaviour, cartels went underground and the Commission had
o focus on detection and punishment. From the early 1980s, fines were imposed system-
tically and their level increased progressively.

The intensity of the Commissions fight against cartels deamatically increased from the mid-
19905, when it became apparent, through the unearthing of very large and sophisticated inter-
national coflusive schemes, such as the Cartonboard, PVC or Cement cartels, thatsuch practices
 werewidespread. The process of globalisation also increased awareness of the threat to consumer

welfare posed by (worldwide) cartels, During the second half of the 1990, the Commission

wok important steps to render its enforcement policy more effective. Its strategy consisted
" Jargely of a ‘carrot and stick’ policy. On the one hand, in 1996 the Commission adopred its furse
eniency programme, 2% aimed at encouraging cartel members voluntarily to disclose illegal prac-
tices in exchange for reductions in fines up to 100 per cent in certain cases. On the other hand,
it adopted 2 tougher policy on fines with the publicarion in 1998 of guidelines on a new method
for setting fines {the 1998 Guidelines’),” which resulted in levels of punishment with a greater
degecrent value. The Commission's new strategy yielded tangible results, with the adoption, in
2001, of an unprecedented number of cartel decisions (10), resulting in the imposition ofatotal
of over BUR 1,000 million in fines. The Commission has since confirmed its determination:
over the period 2001-2006, the Commission adopted 39 cartel decisions and imposed over
EUR 6,000 million in fines. In 2602, it adopted a renewed leniency programme aimed at pro-

in 2006, with a view to further improving its effecriveness.?® In 2003, the Council granted the
Commission increased investigatory powers to fight carvels with the adoption of Regulation
1/2003, and in 2006 the Commission adopted new guidelines for sewting fines {the ‘2006
Guidelines’)?" which, it is expected, will again increase the level of the fines imposed on cartels.*

5 (1969} O L192/5.

= [1969] OJ L195/11.

77 The notification of outtight violations of Arc 81 EC was not uncommen in the carly years of competi-
tion law enforcement. See eg Cardboard Tabes Producers [1970] L242/18; Vereeniging van Cementhandelaren
[1972) ©F L13/34; IFTRA rules for producers of virgin alswminim {1975) Q) L228/3.

3 Commission notice on the non-imposition or reduction of fines in cartel cases, [1996] O C207/4.

» Guidelines on the method of setting fines imposed pursuant w At 15(2) of Reg No 17 and Arc 53(5 of
the ECSC Treaty, [1998) O] C9/3.

3 Commission notice onimmunity from fnes and reduction of fines in cartel cases, {2008] OJ C298/17.
See also IP/06/1705 and MEMO/06/469.

31 1P/06/857.

32 Frorn an organisational point of view; the intensification of the Commission’s fight against cartels was embod-
ied by the setting-up of a dedicated ‘Cartel’ unit within the Commission’s Directotate General for Competition
on | Decembet 1998. A furcher step was taken in 2005, with the creation: within the same Directorate General
of an entire ‘Cartel’ dircctorate, employing in 2006 approximately 50 dedicated case-handlers. Competition
Cornmissiones, Neelie Kroes described this decision ‘s  very concrete expression of the zero tolerance policy the
Buropean Commission is comnitted to implementin the face of this most damaging type ofanti-competitive prac-
tice’ {Taking Compesition Seriously—Anti-Trust Reform in Burope’, speech at the IBA/European Commission
Confesence Anti-trust reform in Burope: a year in practice’, Brussels, 10 March 2005).
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Incentives for firmns to form cartels According to the perfect competition made] 3 op .
marker economies should produce an optimal outcome as long as there is more thap 6
seller in the market. However, this model does not take into account the fact that the mE.R
action between firms affects the result of the competitive process between market playe

Indeed, undertakings are well aware thar the profitability of their market strategies iy ofteq
dependent on those pursued by competing firms, and take this into account in their bys,
ness decisions. Non-cooperative game theory has shown however, chrough the so-calleq.
‘Nash equilibrium', as illustrated by the ‘prisancts’ dilemma’, thar despite firms having 4
shared interest in charging a price abave the competitive level, they will normally eng up
charging the competitive price.

In response to these factors, firms may be tempted to enter into agreements or less formg|:
arrangements which, although not formally binding, may help them to suppress the uncer.

tatnty characterising the ‘prisoner’s dilemma’, thus enabling them to reduce the effectiveness
of the competitive process and to increase price above the comperisive level, Through explicie

collusion, that is voluntary coordination of their behaviour, carel participants may elim;.
nate competition berween themselves and extract supra competitive profits.3 Nevertheless
as game theory also shows, whilst there is an incentive for firms engage in explicit cally-
sion, there is also a temptation for them to cheat on the arrangements: once a high price has
been agreed by che cartel, it may be extremely profitable for one of its members—provided
that the others stick to the agreement—to ‘frec-ride’ by undercutting the collusive price,
However, if all cartel participants chear, collusion fails to produce its expected results,
Sustaining effective collusion will therefore be difficult: instability is inherent in cartels and
the likelihood of obraining ‘positive’ results will largely depend on the cartel’s capacity 1
monitor compliance with the cartel agreement and to punish cheats effectively.

Factors conducive to the setting up of cartels  Cartels can develop in almost any indus-
tey. Their occurrence may result from ‘human’ factors (collusive ‘culture’, bad habits of cer-
tain managers), but will also critically depend on ‘objective’ factors such as specific
incentives © cooperate o to cheat or apportunities to monitor and enforce collusive
arrangements. In this respect, some sectors may be more prone to collusion than others,
Explicit coltusion is easier in oligopolistic marker structures, as the small number of play-
ets makes it easier 10 agree, monizor and enforce restrictive arrangements, Significant bar-
riers to entty are also conducive to collusion, in chat price increases will not immediately
provoke entry into the market by potential competitors, which would in turn destabilise
the cartel. Homogeneity of products also favours collusion, as it is easier to agree on the

# See Chapter 1 of ¢his book, paras 1.54fF, Under che {theorerical) perfect competition model, companies
hold no macket power and are therefore price takess. The funcrioning of the market is charactecised by a perma-
nene equilibrium where the price exacely matches demand and market supply. Ar rhis point of equifibrium, the
price charged by the seller equals its marginal cost and ixs tocal average cost, and no excess profit can be made.
Sellers cannot charge above the competitive price, as the respanse of competitors would be immediate and resule

in fosses. At this point of equilibrivm, productive efficiency is awcained, as al! goods are being produced at the

lowest possible cost, because an undertaking that did not produce a this lowest passibie cost would immedi-
ately be forced out of the marlet. In such a situation, cechnical progress and innavation will always be sought
and will spread immediately throughour the market, leading to a new equilibrium at a lower price.

3 See Chapter t of this book, paras 1,806

35 See Chapter 1 of this book, patas 1.90f.

s
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Ges of products with common features. It is therefore not surprising that cartels have

tionally flourished in commodity markets, basic industry and intermediary goods sec-
. Cartels have, however, also been found in less ‘traditional’ sectors such as services or
asumer goods. In tecent years, cartels have been unearched in sectors as varied as bank-
ing (Austrian Banks),?? transport services (Greek Ferries,® FETTCSA® SAS/Maersh Air), 0
nmann?:nn {French Beef® Raw Tobaceo Spain®® and Rarw Tobacco Fraly)™ textiles and harber-
dashery (Needles,* Thread }** food and beverages (Belgian Beer,6 Luxemborrg Brewerd® or
en the fine arts business (Fine Arts Auction Houses), ™

B. Typology of Cartel Arrangements and Common Features of Collusion

_ 3 Typology of Cartel Arrangements

“Cartels are usually complex schemes combining distinet restrictive practices in the pucsuance

of their overall goal, the achievement of supra compecitive profits. Although cartel practices

are generally closely intermingled, icis possible to classify them according to their narure.

. (&) Direct or Indirect Fixing of Purchase or Selling Prices or any other Trading Conditions

Price-fixing arrangements can take many different forms. Although itis not easy to present

adlear typology, it is nevertheless possible to distinguish a number of basic featuses pertain-
ing to cartels, as described below, where they relate to the fixing of prices. In addition to fix-
ing the level of prices, cartel members also frequently agree on the timing of their price
increases, thereby depriving customers of bargaining power through coordinated price
‘campaigns’, as shown below. Cartels will often mix price-fixing techniques in a global,
multi-faceted effort to eliminate competition. Most full-blown cartel cases wilf thus be
characterised by a moue or fess sophisticated cormbination of price-fixing techniques, as
illustrated by many Commission decisions.

Uniform prices and price formulae  The joint fixing of prices can fiyst take the form of
common selling prices. In Greek Ferries*® the Comimission found that seven ferry operators

36 Similacly, where branding and marketing have a low impacr, or where there is a low race of productinno-
vation, there will exist 2 more stable environment for competing firms o reach an understanding. In chis
respect, similar cost structures and the use of mature technologies ace also relevant to collusive tendencies.
Other factors may also be refevane, such as specific business values, and established communicarion channels
between competitors, transparency of prices, the existence of a dominant firm acting as price leades, recession,
Of excess capacity.

7 {2004) O] L36/1.

3 {1999] OJ L109/24.

9 [2000] O] L268/1.

0 [2001) O] L265/15,

a1 [2003] G L209/12,

4 Decision of 20 October 2004, T8/04/1256 (full text of the decision available on DG COMP'sweb site).
% Decision of 20 October 2005, IP/05/1315 (full text of the decision available on DG COMP'sweb sire},
“ Decision of 26 Ocober 2004, TP/04/1313 (full rext of the decision avaitable on DG COMP’s web sice),
% Decision of 4 Seprember 2005, IP/05/1140 (full text of the decision avaitable on DG COMPs website).
45 [2003] OY L200/1.

7 [2002) O] L253/21.

® {2005] O L200/92 (full eext of the decision available on DG COMP’s weh sire).

? (19997 OF L109/24.
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had fixed prices for roll-on and roll-off services on all Greece—Italy routes over severa| Veins
Common prices were fixed for each line and for each type of vehicle. Similar practicey
be found in many other cartel decisions.™® Collusion on prices can also take the form
common price calculation scheme. In Roafing Felt, the members of the trade mmmonmp.zap
‘Belasco’ had agreed on a common price system for their product (bituminous 06fing
felg) 5t In Agreements between manufacturers of glass containers® European producersy
glass containers bad agreed, through so-called ‘TFTRA® rules’, upon a harmonisatior 4
prices at common matket level by applying a standard calculation scheme.5* This methy,
entabled its users to reach similar if not identical cost curves. The Commission found thy;:
‘{t)he implementation [, . .} of 2 common system of caleulating costs in order to determine
sales prices ha[d] [. . .] adirect effecton the process of determining price of each ::mnnmﬁmw

in question, since it enable[d] the latter to mote easily compare their respective pricesand thyy”
to coordinate theit action on the market’.% The rules also provided that export prices had g it

be fixed on the basis of the parties’ domestic prices in the destination country:*” In addition,

the rules provided for a common delivered-price system and for the use of 2 common price

calculation formula.5® Another cxample of such practices can be found in Blecerical and

Mechanical Carbon and Graphite Products, where cartel participants also relied on a com- -

mounly agreed price formula to impose general price increases throughout Europe.™

Minimum prices Price-fixing can also take the form of minimum prices to be applied by - .
all cartel participants, leaving upward deviations to the individual decisions of the cartel

members, in BNIC5 the Commission condemned industry agreements by which produc-
ets, cooperatives, distillers and shippers of Cognac, represented through their professional
and trade organisations within the ‘BNIC',* fixed minimum selling prices. In Raw Tobaceo
Spain, the three Spanish unions of tobacco producers ageeed on the average minimum price

50 See eg Quinine (1969} OJ L192/5, para 22; Flat Glass Benelux [1984] OF L212/13, pazas 7-8 and
40-43) and Merhylgiucamine [2004] O] L38/18, paras 83-87.

$1 [1986] O] L232/15.

5z £1974] O] L160/1.

53 International Fair Trade Practice Rules Administration.

54 As differences in selling prices berween producess and berween national markets were caused by differ-
ences between methads of calculating cests, 2 single calculation method was established ‘5o that the progres-
sive dismantling of customs barriers would aot lead customers and wholesalers to take advantape of
differances between national calcutation methods to che detriment of producers’,

55 Jwas 'to be used for sales pricing and not for puzposes of internal management’. Companies could work
out their costs according to the traditionad merhod, but they had to compare them with costs established
under the IFTRA method subsequently, in order to avaid ‘serious mistakes” (paras 19-20).

56 Para 46.

57 This meant that all glass container producers agreed to align their prices with the domestic producers’
prices, thereby eliminating price competition in each Member State.

58 Paras 11-12. .

53 {2004] OJ 1L125/45 (full texc of the decision available an DG COMP's webs site), paras 91-97. Such
increases covered all products and countries covered by the cactel agreement (paras 102ff). The participants
had devised a highly sophisticated methed for the caleulation of the price of the products with reference 02
number of objective factors such as the price of raw materials, the size of the product or the number of com-
ponents it inctuded. This formula, catled che ‘baréme’, was intended to enable each cartel participant to cal-
culate the price of its products in a way that guatanteeda pecfect uniformity of the prices notwithstanding the
differences in the specifications of the product.

0 {1982] O L379/1.

61 Bureau National Interprofessionne! du Cognac.
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o mnomznnu and wﬁ.&ﬁﬂ. group that they would subsequently negotiate wish the tobacco
essors. 2 Collusion on minimuin prices was also found in Scottich Salmon Board,®

. o Beef " and many other cartel decisions.®® This often implies close coordination: in
a§“ Jrom and Steel Rolls,%6 a large number of producers of industrial rolls had set up 2
sticated system of mutual prior consultations regarding quotations in respect of spe-

b

/- i enquities from customers.® In Organic Peroxides, the cartel, which lasted aver 37 years,
i

a5 inidally based on a written contract, signed in 1971, stating inzer alia that ‘{nlo party

<&l pive prices lower than any agreed minimum prices for any product to any new cus-

er, or reduce prices for any product to existing customers without prior discussions
with the other two parties’.**

...H.w—.mnm prices are also a comunon feature of cartels. Participants agree on a common price
.o.Ennﬂ?n to be achieved over a given period of time, Target prices may be set by category of
m,:.on_cnr ot grade of product (asin Polypropylene),® but may also be setout in decail in respect
- of specific customers {as in Food Flavour Enbancers™ ot Indusirial Tubes) 7 In Vereeniging van

Cementhandelaren,? the EC] ruled on appeal that the fixing of a targee price ‘affects com-

petition because it enables all the participants to predict with a reasonable degrec of cer-

tainty what the pricing policy pursued by their competitars would be' .7 In Pelypropylene,
the Commission stated thac “(tJhe setting of 2 particular price level which has been pre-
sented to the market as “the list price” or “the official price” meant that che opportunities
for customers to negotiate with producers were already circumscribed and that they were

. deprived of many of the benefics which would otherwise be available from the free play of

competition forces'.* On appeal, the CFI found that ‘for the purposes of the application
of Article [81(1) EC] the fixing of target prices constitutes dizece or indirect fixing of sell-

. ing prices as mentioned, by way of example, in point (a) of that provision. [.. . The pur-

pose of Article (81(1) ECJ, and in particular of point (a) thereof, is to prohibit undertakings

62 Decision of 20 October 2004 (full text of the decision available on DG COMF's web site), para 68.

6 [1992] O] 1.246/37. Norwegian and Scoctish producers of salmon had agreed on minimum prices
appicable to their product, in ordet to impose discipline in the market and, ultimarely, to raise prices.

& [2003) O] L209/12. The Cemmission condemned an agreement between faurmers' and slanghterers
federations fixing minimum sales (and purchase} prices regarding cows. The prices set wete 10% to 15%
above the prices existing before the entry into force of the agreemens (paras 39-40).

65 See eg Sodium Gluconate (para 88}, Indusirial and Medical Gases (paras 101, 343}, Thread (para 282),
and Induserial Bags (para 279).

& [1983] OJL317/1.

8 A rrade association: had been created for this pucpose, and 4 neutral office located in Swiczerland was
sesponsible for notifying 1o all interested parties the price enquiry received by the respective producers. The
competitors would contact each other to establish suitable prices, which could not be lower than those of the
last similar transaction and had to respect the minimum price levels agtesd.

68 [2005) OF L1 10/44 {full texc of the decision available on DG COMPs web site), para 83.

% {1986] OJ L230/1.

™ [2004) OJ L75/1, paca 94. The target prices for production in 1990 were discussed on the basis of
‘guidelines for pricing in the European market in 1990, which indicated different target prices based on the
valume ordered by a customer (large, medium-sized, or small customer).

M [2004] O] 1125/50 {Full text of the decision available on DG COMP's web site), para 100, Price
increase targets were broken down by customer znd by country.

7 [1971] Of Li3/34.
73 Case 872 Vereeniging van Cementhandelaren v Commission (1972} ECR 977, para 21.
4 {1986] OJ L230/1, para 90.
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from distorting the normal formation of prices on the markets’. This was confirm ﬁ_
the CFl in its PVC judgment. 8 )

Recommended prices agreed upon by competitors will also be considered restej
In Welded Steel Mesh, the price agreements entered into by the producers during nnh_ b
meetings were not ‘binding’, but the Commission found that they were no [ess contragy
Article 81(1) EC, a5 they replaced competition with a form of price Sownﬂmw ﬁ
In SCRIENK (‘Dutch Cranes’), members of ENK, the association of Dutch crane-hjre cq, :
panjes, were obliged to charge ‘reasonable’ rates for the hiring of cranes. To this end, Eﬂm
published cost calculations and recommended rates based on them. The Comnissij
established that 'jointly recommended prices, which may or may not have been observyg

in practice, make it possible to predict with reasonable certainty whar the pricing pol: oy of
competitors would be’.7”® This was upheld by the CEL7?® Likewise in Fenex, where an EM? .

ciation of Dutch forwarding companies circulated recommended tariffs, the Commission

stated that ‘[t)he circulation of recommended tariffs [. . .} is liable to prompt the relevap; -
undertakings ro align their tariffs, irrespective of their cost prices. Such a method dissuades,

undertakings whose cost prices are lower from lowering their prices and thus creates an arti-

ficial advantage for undertakings which have the least control over their production cost’ %

Agtreement on part of the price or on price supplements Price-fixing may concern only |
at element of the final selling price, In Building and Construction Industry in the Netherland;.

the Commission concluded that the mere fixing of a part of the price {through the system-

atic addition of uniform price increases to the price tenders of contractors) zmounted o an

infringement of Arcicle 81(1) EC.#* This was confirmed by the CFI on appeal 2 Qther
types of agreement on part of the price can be found in Eurocheque/Helsinki Agreement™ and

in Industrial Tubes® ‘Price supplements’, ‘charges’ or ‘surcharges’ may also be just another

H .Mu»mnM.Hw‘_mwﬂmﬁmq Cormmission {1992} ECR II-1021, paras 310-311.
oined cases T-305/94, T-306/94, T-307/94, T-313/94 to T-316/94, T-318/ 4, T-32 LT
T-329/94 0nd T-335/94 LVM and others v Commission [1999] ECR 11-931 paras n..%o ubmmwwu\.mx TR
™ [1989) O] L260/1,
8 [1995] Qf L332/79, para 20.
7 Joined cases T-213/95 and T-18/96 SCK and FNK v Commission [1997] ECR [1-1739,

8 [1996] OJ L181/28, pata 61.

B [1992] OJL92/1. The Commission objected to asystem of complex rules ser up by he SPO, an associ-
ation of contractors established in the Dutch building marker, whose object was to ‘promote and administer
orderly competition, to prevent improper conduct in price tendering and to promate che formation of eco-
nomically justified prices’. Among the rules objected to was one that provided for two types of price inceease
to be added uniformly to the price tendecs of the vatiaus contractors, to be borne by the party awarding the
costract, consisting first in the reimbursement of the costs of calculating the work estimates and secondly in
contributions to the operating costs of the trade organisations (sec para 31),

8 Case T-29/92 SPO and others v Commision [1995] ECR I1-289, para 146,

¥ [1992] O £95/50, paras 46-49. Al French banks constituring the Groupement des Cartes Bancaires CB
nﬂﬁnn.“_.._ fnte an agreement on the principle of charging a commission to their customers and on the amount
C Hnﬂﬂ N

et _N.oo& OJ L125/50 {full text of ¢he decision available on DG COMP's web site), In this marker, the
total price of the product resulted from the metal price element, based on the London Metal Exchange (LME)
index, and a 'convetsion price’ corresponding to the value added by the manufacruring company. Within the
cartel, price cooperation relaced to the ‘conversion price, ie ta the added vatue representing a percentage of
the final product value, The Commission concluded that the agreement on part of the tubes price amounted
to an agreement on the price of tubes.

B. Bypology of Cartel Arrangements and Comman Features of Collusion

of price-fixing. In Ferry operators— Currency surcharges, the Commission condemned an
ent between several ferry operators concerning the amount (and che date of introduc-
o) of 2 surcharge on freight shipmens following the devaluation of the pound Sterling.*
{nilar agreements can be found in Sreel Beams,® Allsy surcharge® and Electrical and
@?}hﬁ.n& Carbon and Graphite Products.®® Qn appeal in Alloy Surcharge, the CFI again

¢ onfirmed that the prohibition of Article 81(1) EC extends to agreements relating to the
i mﬁnm of a part of the fina| price.®

Maximum rebates Arrangements concerning rebates or discounts have also been con-
Jemned by the Commission. They may consist of rules imposed by associations of under-
wkings, or of specific agreements between cartel members. In Agreements between
sansfcturers of glass containers, the Commission found that the clauses relating to price
iscounts and terms of trade afl had the similar object of suppressing normal competirive
behaviout.®® Similar conclusions about rebates wete reached in Fedetad,** Roofing Felt # and
FETTSCA.® The prohibition of rebates may target or exclude specific customers or cate-
oties of customers. In Quinine, the cartel members agreed on the rebates to be granted 1o

“each customer.?® In Cizric acid, the cartel participants agreed thar no cusromer would be
.m_..wsnam discounts, An exception was made for the five major purchasers since it was unce-
glistic to expect them to pay the published list price. Those customers could be offered a
discount of up to 3 per cent off the list price.%® In Fine Art Auction Howuses, Christie’s and

85 [1997] OJ L26/23.
% [1994] O] L116/1, paras 244-249. The Cemmission found that the cartel had agreed on che amount

“of so-called ‘extras’, ie price supplements charged in regard of specific quality or dimension criceria. It stated

that such harmonisation agreements were agreements to hix prices conerary ro Art 65(1) ECSC, since extras

“formed part of the ultimate price to be paid for the products in question.

87 {1998] OJ L100/55. The Commission condemned an agreement between stainless sceel producers ona
formula calculating the price supplement (‘alloy surcharge’) applicable to the price of stainless sceet products.

The price supplement, which was based on the evolutian of the price of the alloys used co obtain stainless steel,

represented an jmporrtant part of che price of the final product. The formula was considered to be a price

¢ tecommendation restrictive of competition,

® Paras 115-114. Price supplements were agreed upon by the cartel membess when price increases

- were too difficult to justify to customers. These price supplements were justified as packaging, transport ot

secycling costs.

# Joined cases -45/98 and T-47/98 Krupp Thyssen Stainless and Aeciai gpeciali Terni v Commissian [2001)
ECR11-3757, para 15.

% This included a clause prohibiting special prices, discounts and other conditiens, 2 clause prohibicing
any secret departuze from published offers or price lists and a clause which deemed it an unfair praetice ro

. depare, whether secretly or not, from price lises. See [1974] O] L160/1, paca 36.

' [1978] OJ 1.224/29, para 98(b). The Commission found that a recommendation by  trade association
tegarding ehe end-of-year rebates system effectively stifled all competition in this field. [ndeed, the recom-

+ mendation meant that the total rebate granted by each manufacturer was calculated by applying the appro-

priate rate to the customer’s total tucnover, regardless of the quantity of goods actually purchased each year
from an individual manufactarer, There was no incentive for intermediaries to make greater competitive
efforts with a view ro obtaining improved beacfits from manufacturess, or ta take their cuscom exclusively to

. one manufacturer with 2 view to being rewarded with a lasger rebace.

%2 (1986] OF L232/15. The Commission found that an agreement becween manufacturers of biturninous

', Felt to set maximum discounts was intended o facilicate the imposition of minimum prices for the praduct.

% [2000) O L268/1. An agreement not to discount from published charges and surcharges applicable to

" basic ocean rates consticued an infringement of Art 81(1) as it restricted competition between liner shipping

tampanies as regards the Ainal price charge to shippers (para 134).
 [1969) O] L192/5, para 22,
% [2002] O] L239/18, para 83.

821



8.22

Chapter 8: Cartels

Sotheby'’s agreed to make their vendor's commissions non-negotiable, &ﬁ Wm to exclude
rebates save permitted exceptions identified in so-called ‘grandfather lises’.% In Electrig;
and Mechanical Carbon and Graphite Products, the carrel reached an agreement py

discounts to be granted to customers depending on the method of delivery.?” The fing;
thac agreements on maximum rebates amount to price-fixing has been upheld by
European Courts.®® o

5

Agreements on other trade conditions Omn.n_m may involve arrangements on tading
conditions other than price. Such restrictions will generally be no_..m_n_nnn& as per Rw:mw:mnp
ments, as they have a direct or indirect influence on the selling price.”” In Vereeniging win’
Cementhandelaren,\%° the Commission condemned a series of agreements and mnnmm._o_..a.
taken by the Dutch cement dealers” association concerning the sale of nn..BnE.mn n_....n.
Netherlands which, inter aliz, strictly limired the commercial benefics which migh be
granced to purchasers and prevented any services being provided for customers which felf
outside the framework of what was regarded as ‘normal’. In mhwmmimx.m m\mntq..w: §n”_§.§.
turers of glass containers,'? the Commission found nrmm. n.rn system of mnnm. delivered ptice-
agreed upon'®? had the object of nullifying any competitive advantage which 2 producer of

glass containers could gain from having greater proximity to its customers, and conse-
quently distorted competition berween these undertakings and between the usets of glass
containers.’? [n Vimpofns, ' the Commission condemned a decision by a Dutch associa- -

tion of importers of agricultwral machinery laying down, inter alia, standard delivery and
payment terms and rules on sales promotions. In Fine Arts Auction Fouses, the two cartel

members agreed on 2 wide array of trade terms.' Similar attemprts to harmonise trading

isi i ’s web site), patas 116-118. As

% [2005] O 1.200/92 (full text of the decision available on DG COMP's el ), pata
they umﬁnnn& n_c ,Mﬂnomznn nev sliding scales, Christie's and Socheby's had made it elear in their press releases
that goods 2lready consigned fos future sales would nat be affected by the new scale. These exceptions ewn:un_
the door to cheating, as the two auction houses cauld not trust each other not to _m.mmnn attractive terms in get-
ting a particularly high profile sale on the basis that this followed from past obligations. In order toensure that
neither took on new business at the old rate or at no commission, the two CEOs exchanged lists m_m prand-
fathered’ clients. These lists identified the customers with whorn conditions had been agreed, ptior to the

t of the new scale. .
mnahcﬂMmﬁM__._Ow L125/45 (ull text of the decision available on DG COMP’s web site}, paras 115-117.

98 Joined cases 209 to 215 and 218/78 van Landewyck and others v Commission (1980] ECR 3125, HEE%
142-146; Joined Cases T-39/92 and T-40/92 CBand Europay v Commission [1994] ECR 11-49, paras 8486,
and Case T-213/00 CMA CGM and sthers v Commission [2003] ECR11-913, para 1 ”..u

9 See eg Joined cases 209 to 213 and 218/78 van Landeuyck and others v Commission [1980) ECR 3125,
paras 147—156.

100 [1971] OJ E13/34.

10 [1974) O L160/1. ] )

02 .Hh.rn _uwnnunonan«monmnm 1o the price of the goods plus average transpore costs. Since users and recailers
campare not only prices but also sales terms, this made it easier for manufacturets o mn_._ m_.an_cn.ﬁ ata F:w
distance since it precluded unfavourable comparisons of the low prices of nearby plants with the higher prices
of distant plants.

103 Para 48,

e [1983] OLL200/44, . ) ]

105 chm“ (0 L200/9 {full texr of the decision available on DG COMIs Emc site), para 76. The agree
mentincluded refusal co give vendors at suction guaransees as to the minimum price, qnm_.mmu._ to make advances
to vendors on single lots, the setting of minimunm interest rates for loans, and the limitation of credit carms to
trade buyers ac 90 days.
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= ons can be found in Specialty graphites,"" Electrical and Mechanical Carbon and
ohite Produces’ and Industrial Tiebes. 08

2 ,mnﬁnn on the purchase price of raw materials  Cartel participants may also agree on
w wh.mnn of purchase of raw marerials from their suppliess, In German Scrap Iron, the
samission found that agreements and concerted practices fell under the prohibition of
de 65 ECSC as they instituted a system of buying quotas which brought about a [imita-
ih of demand intended to reduce prices.'® [n Belgian Agreement on Industrial Timber, the

mmission intecvened against an agreement under which Belgian customers of industrial
timber had agreed not to purchase the product above 2 given price.!0 In Zine Producer Group,
an agreement by an association of undercakings regarding the fixing of the price of purchase
.ﬁ.waon_znnn price’} for cheir zinc metal requirements was condemned. The Commission stated
that the agreement had the object and effect of restricting price competition within the
European Community, by restricting the parties’ freedom to negotiate cheir purchase prices
with zinc mining companies and to set their selling prices for zinc metal to zinc metal put-
chasers to their own best commercial advantage. " In Raw Tobacco Spain'™? and Raw Tobacco
Braly,"'* processors of raw tobacca agteed between themselves the maximum putrchase price
that they would pay to their suppliers, the tobacco producers. The objective was to ensure that
_.inam paid to the suppliers would not rise above certain raximum levels,

Co-ordinated price increase ‘campaigns’  Apart from deciding on a price levels, cartel
participants often endeavour to eliminate any uncertainty about their fature commercial

behaviour by agreeing on the rate, date and place of price increases. Such practices may be
‘made systematic through the conduct of wide-ranging price inczease ‘campaigns’ aimed at
: secretly depriving customers of their bargaining power. Such atrangements have been con-

" -demned by the Commission from its very first cartel decisions, in Qunine" and Dyestuffns

108 Decision of 17 December 2002 (full text of the decision available on DG COMP's web site}, para 100.
There were agreements on premiums for non standard products, agreements on billing conditions, on
discounts, as well as on ‘srandard’ exchange races.

07 {2004]) OF 1.125/45 (full text of the decision available on DG COMP's web site}. The cartel agreed on
payment terms and conditions. See paras E18—-119.

108 {2004] OJ L125/50 (full texx of the decision available on DG COMP’s web site). The careel participants

. #greed on commicecial terms such as payment terms, delivery and consignmenc stock. See paras 102 and 195.

To8 [19703] OF L29/30. See also First Commission Repors on Competition Palicy (1971), para 10.

" See Fifth Commission Report on Competition Policy {1975), para 37, The agreements were termi-
nated without  formal decision having to be issusd.

W1 [1984] OF L220/27, para 66. See also Birurnen Netheriands, Decision of 20 Seprember 2006, IP/AG/1179.

112 Decision of 20 Octaber 2004 (full text of the decision available on DG COMP’s web site}, paras 67
and 74-76,

113 Decision of 20 October 2005 (full texe of the decision available on DG COMP's web site), paras 115,

© 126-127 and 238.

114 [1969] O] L192/5. The Commission found thar the producers of quinine (a substance used for the
production of medicines) had agreed on simultaneous and identical price increases, as well as on the level of
the commissions and rebates granted to purchasers.

"' [1969] L195/11. In chis case concerning colouring agents, the Commission found, following
complaints by customers, that the implementation by the dyestufl industry of identical and simultaneous
price increases in several Member States was the result of a concerred action, The Commission established that
price increases for the same products were characterised by the same rates and had been instituted on che same
dates. Tt also found that the memos sent out to the sales offices had been drafeed in an almost identical way,
following contaces between the producers.
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In the latter case, the ECJ stated on appeal that the function of price competition is ‘rg mﬂ
prices down to the lowest wo.%:v_n level and to encourage the movement of goads rng.,
the member states, thereby permitting the most efficient possible distribution of activig;
in the matter of productivity and the capacity of undertakings ro adapr themselyeg
change’.16 It added that ‘the fact that the increases weze uniform and simultaneous hy
particular sexrved to maintain the status quo, ensuring that the undertakings would ny ;.
custom, and has thus helped o keep the traditional national markets in those goods
“cemented” to the dettiment of any real form of movement of the products in question
the common market’ 177

Price campaigns can take different forms: increases may be simultaneous, as in Quining ;
or Dyestuff "% or carefully staggered, as in Polypropylene,'®® ot in Graphite Electroges
They may be prepared down to the most specific derail in order to ensure success, and ¢,
avoid derection. In PVC I, customers were psychologically prepared through repartsin the-
specialist trade press alluding to particular rarger levels.'?? The initiarive in aleeting the
price lists was not always taken by the same producer, aid to avoid che risk of not being fo}.
lowed by its competitors, each producer took the precaution of checking, prior toan actug]’
price increase, whether the others were prepared to follow suit.'? In Polypropylene, prie
‘initiatives’ were signalled by a press announcement that one producer was planninga pice
increase which the others were ‘supporting’ or following’.24

Price increase campaigns may not be aimed at imposing identical prices, but rather at main-
taining the status quo between suppliers. In Pre-insulated Pipes, a carcel participant stated
thar the purpose of the agreement ‘was to increase prices by approximately 30 1o 35 per cent.

within a period of two years, It was expected that there would be gradual increases evety

quarter. The companies were not supposed to increase their prices by the same percentage
. . H ?
at the same time. The usual practice was to have a 6 to 8 per cent increase per quarter [, . J’.1% :

16 Case 48-69 JC! v Commission [1972] ECR 619, para 115.

"7 jbid, para 123.

18 (1969] QJL192/5.

V19 [1969) OF L195/11. .

120 [1986] OJ 1.230/1. Cactel participants agreed on concected price ‘initiarives’ sometimes lasting forz
period of several months and consisting of several separate ‘step’ increases. Tables or lists of target prices for
each principal product grade were drawn up for each focal market, in the relevanc currency (para 21).

121 [2002) O L100/1. Tables were circulated, indicating price increases in each country and currency,
with the date onwhich they were supposed 1o take place (para 62). Increases came into effect on different dates
in different countries. The cartel decided which undercaking would make the first move and the others agreed
not o undercur the quoted price (para 66). There was a market leader in charge of taking che initiative ofset-

ting the price increase in cach relevant region. As saon as the price increase announced by the markee leaders

was accepted by customers, the smaller producers would follow the major producers and apply the new prices

ara 69(2)).
° 2z ?Ao%& QJ L239/14. At internal memo from a cartel member stated that the target prices in Europe
were fairly well known theough the industry and as such were posted levels'. The memorandum went on to
state that [, . .} these posted Jevels will not be achieved in 2 slack macket [. . .] but the announcement does have
a psychaloical effect upon the buyer. An analogy would be in car sales where the “List price” is setat En_.,h
level thar the purchaser is satisfied, when he obtains his 10-15% disconnt, chac he has strack a goad deal
{para 19). .

133 jbid, paras 18-19.

124 [1986] QF L230/1, parz 67.

15 [1999) O) L24/1, para 58.

B. Typology of Cartel Arrangements and Common Feasues of Collusion

" =1 dition to the general objective of pushing prices upwards, concerted ptice increases
‘also respond to specific needs. In Franco-fapanese Ball-Bearings Agreemens,’® French
Japanese manufacturers of ball-bearings aimed to increase the prices of Japanese
“oducts imported into France and bring those prices in line with the domestic ones.
Vegetable Parchment, producers agreed on several general price increases applicable for
Sgxport matkets’ where no cartel member was established. '?? In Citric Acid, the cartel paid
wau_...m:gaon to the fluctuations in exchange rates in order to maintain prices at the same
jevelin Europe and in the US, and its members made an explicit commitment not to allow
rices to diverge substantially so as ro prevent trans-shipments between the two areas, 128

() Limitation or Control of Production, Markets, Tochnical Develgpment or Investment

Since the price of a product is a function of outpur and demand, a reseriction in outpur by
roducers will affect prices. Ir should come as no surprise, therefore, that parties to an
“agreement on prices sometimes also enter into an agreement to limit production in order
o support their price objectives, or that on occasions an agreement solely aims to restrict
utpat, in consideration of the (anricipated) effect on price,

Production or sales quotas  Output restrictions are commonly achjeved through produc-
tion or sales quotas which, in most cases, consist of the cartel participants allocating
berween themselves a maximum permissible volume of production or deliveries, Quortas
ate often fixed according to the respective (agreed) matket shares of the carrel members, as
“in Bralian Cast Glass'® and Welded Steel Mesh'® and are seen as ancillary to the cartel’s
ittempts to raise prices, In Polypropylene™® and Cartomboard, 12 some permanent system of
volume control was deeimed necessary to the success of ‘price initiatives’. In Vitamins (A and
E), the fundarental idea underlying the cartel was to freeze che quantities put on the mar-
kexat the level of the year preceding the beginning of the cartel. The control of the volumes
was ensured through so-called annual ‘budgets’. ' Further examples of sales quotas can be
found, inter alia, in Amine Aeids'™ or Sodium Gluconate.'5

Other types of joint limitation or control of production may be resorted to with a view ro
restricting competition. In Cimbel'* the Commission condemned an agreement which

6 [1974] L343/19,
17 (1978} OF 1.70/54, paras 40-52.
2 (2002] OF L239/18, paras 93, 95,
z_” (1980] O L383/19. The three Iralian preducers of cast ghass agreed on quotas for sales on the Ttalian
marker.

1% {1989] O] L260/1. The participants established delivery quotas for welded stee! mesh for che French,
German and Benelux markets.
o™ [1986] OF L230/1. Volume targets in tonnes were set for each producer, and the quota system had as
s ultimate objective the creation of zrtificial conditions of ‘stability’ favourable ro price rises, Another
Measuce taken by the cartel was the diversion of suppties as far as possible t deep sea markets so as to create a
&o:mmn in Western Euczape conducive 10 2 price increase (para 27).

"2 [1994) O] L2431, The “price before ronnage’ policy led to the strict controf of volumes put on the
- macket (see e paras 5 -50). :
9 [2003) Of Lé/1, paras 189196,
' [2001) OJ L152/24, paras 211223,
135 Paras 83-87.
B {1972) O L303/24,
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provided, among other things, that the buifding of new cement plants had to be subjecy
ptior approval by all contracting parties. In Zine Producer Group,' in order to SUppart
commen agreed price, the cartel members had agreed to curtail production and ro og
investment projects to all the members of the group. In French-West African shipogy,
committees, the agreement had as its object the contral of the supply of transport sery;
available to shippers wishing to import or export goods between France and the Afy
States concerned.'® In Polypropylene, an exchange of information took place Fegardigy.
planned temporary plant closures which might be helpful in reducing overall supplyi
In Cartonboard ' several producers coordinated their downtime in order to restrice Supply
and keep prices up. This constituted an element of the so-called ‘price before tonnage o).
icy’ strategy. On appeal, the CFl confirmed that the Commission ha adequately establishid
the existence of collusion on downtime and that this formed part of an anticomperitive strg;.
egy. ¥ In Graphite Electrodes, one of the governing principles of the carcel was the freezingof . -
production capacities. Moreover, a limitation on the transfer of technology outside the
cartel was agreed, in order to prevent market entry by any third party.'#

The control or limitation of commercial investment may also constitute methods of restricr.
ing competition. In Belgian Beer,' the cartel arrangements induded agreements t [imic'

advertising and other marketing activities (promotion carnpaigns and services to retailers) ag .

well as investment in distcibution, In Electrical and Mechanical Carbon and Graphite Producs,
carte|l members agreed not to conduct publicity campaigns and to abstain from raking partin
trade fairs. ™ In addition wo explicit restrictions on investment, joint investment strategies in
the context of a collusive scheme may also be considered restrictive, In Roafing Felt,' the car-
tel had agreed o defend the members’ collective interests, by jointly agreeing to refrain from
individual advertising. The Commission found that this was an objectionable pact of an agree-
raent which also provided for restrictions on prices and products and for quotas. As the prod-
ucts were largely standardised, individual advertising could {and should) have been a means
whereby suppliers still competed with one another.™ On appeal, the ECJ upheld the
Commission’s analysis, stating that /[. . .} joint advertising reasures, such as use of [a cornmen
mark], restricted competition in so far as they presented a uniform image of products in a sec-

tor in which individual advertising may facilicate differentiation and therefore comperitior. ™

137 (1984} OF1.220/27. . '

138 {1932} O] L134/1. Due to the freezing of market shares induced by cargo-shacing, members of the
committees could not increase their supply of transport services over and above the quotas set by the commit-
tees. Any third country lines wishing to supply such services had no choice but to be co-opted by the mem-
bers of the committees and limit their supply to the cargo quotas imposed by the committees, or otherwise o
give up all activity in these trades, unless they were willing to run the risk of incurring penalties (see para 41).

1% [1986] OJ L230/1, para 27.

e [1994] O L243/t.

181 See e Case T-352/94 Mo och Domsjs AB v Commission [1998] ECR 11-1989, paras 133 and 139,

132 [1999) Of L24/1, paras 2, 110,

143 [2003) Q) L206/1.

%4 [2004) OF L125/45 (full text of the decision available on DG COMP's web site), paras 152-153.

%5 [1986] OL1232/15.

'8 The Commission stated that there were reasons to believe that the joint advertising was intended to sup-
port the other restrictive features of the cartel agreement by fostecing users’ impression of 2 homogeneous prod-
uct and so limiting the scope members oughr w have had to compee by diffecentiating their produces (para 73).

Y9 Case 246/86 Belasco and others v Comprission [1989) ECR 2117, para 30.
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fgsive product specialisation  Arrangements whereby one party refrains from produc-
-~ieain products in Favour of the other party are also common in cartels and equally pro-
Cited under Asticle 81(1) EC. In Quinine, the gentleman's agreements prohibited the
uction of a certain type of product by certain cartel participants, so that others could
T m. the (joint} monopoly on the product. The trade-off was that those undertakings
.ﬁm&:im.moa production benefited from the protection of their domestic marker for the
discts that they did continue to sell.*® The Commission found that such agreements
revented the undertakings concerned from competing against each other. A similar prac-
ddewas found in Welded Steel Mesh, where a gentleman's agreement between certain pro-
ducers to mutually tefrain from manufacturing the type of product manufactured by other
m..adwsﬁ regarded as a restriction of competition, in so far as each party had relinquished its
fightto manufactureand sell the product yielded to the other party through its own sales net-
work.'® The CFl upheld the Commission’s finding, ' In SAS/Muersh Air, the Commission

" found that similar arrangements had been put into practice in air trans port: the two cartel

members had agreed that each of them would cease 1o operate certain routes and so climi-
“pated competition between them,™!

- Channelling outpus  Elimination of competition may also be sought by channelling the

cartel’s output enly through certain of its members. In European Sugar Industry,'5 the prin-

. ciple of mutual respect of domestic markets was implemented chiough the practice of

limiting che sales of sugar to be sold outside the domestic sales zone to the direct or indirect
channels of the competitors established in the destination market. Similar arrangements

. were conderaned in Vegerable Parchmens, ' Aluminium finporss from Easter Furope'™ and

Seamless Steel Tubes.'™ In Food Flavour Enbancers, part of the cartel arrangement consisted
of so-called ‘counterpurchasing agreements’ according to which the Japanese producers
were committed to purchasing product from the Koteans in exchange fot which those pro-
ducers agreed to limit their sales to certain markets as well as to certain customers. 156

Grant of reciprocal selling rights and joint sales arrangements Agreements granting
reciprocal selling tights between competitors or providing for joint sales constirute another
means of eliminating competition at sales level by channelling output through a single route.

18 [1969] O] L192/5, para 30.

4 [1989) O] L260/1, para 172.

150 Case T-141/89 Trdfeleurope Sales v Commission [1995] ECRIL-797, para 97.

3 [2001) O L265/15, paras 24, 69.

2 [1973] OF L140/17.

5 [1978} OF L70/54. The Commission found thac the Buropean producers had engaged in a concerted
practice whereby the French and German undertakings apseed, after a British comperitor shut down its pro-
duction plant, w supply the British undertaking with vegetable parchment for the British market on an exclu-
sive basis. Continental European producets supplied this underraking with the quantities wehich it requited in
order to meet British demand in full and reftained from supplying users dirccely.

154 [1992) O L92/1. The Commission condemned an agreement whereby all the primary producers of alu-
minium in the EC had agreed 10 purchase the entire supplies of aluminium offered by the Scare Trading agencies
cf the Bastern bloc couneries, which in turn agreed 10 sell exclusively to the EC primary aluminium producers.

155 [2003) O L140/1. It was agreed as a cactel sub-agreement that British Steel, which ceased to produce
tubes, would continue to supply the UK miarket through the purchase of these tubes from theee other
Eutopean cartel participants. The aim was the protection of the UK marke as 2 ‘national’ madket, and the
exclusion of Japanese competitors from entry (paras 78-82).

156 {2004] O] L75/1, para 64,

wmon
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T Siemens/Fanuc, s the Commission condemned an agreement by which the oo

toss had granted each other exclusive selling rights for numerical controls in Europe 4ng. e

respectively. Thus, Siemens neutralised the direct impact of an importanc COMpetipg i
Europe and prevented all other undertakings in the common marker from buying g,
from Fanuc. In Duitch Nitrogenous Fertilizers (CSV), the Commission condemned a5 p@a?
ment by which the two major Durch producers had set up an organisation (CSV) ajp
handling joint sales of their products in the Netherlands and for export.”® The Compjg
found that competition had been efiminated between the owo producers and chat w»&-&&%
wete also discouraged by their joint operation. In Floral’ the Commission prohibiteq
agreement by which French producers of fertiliser had set up a joint-sales offanisation for,
purpose of exporring to Germany and shared the profits through their equity holding,

Standard setting  The setting of industry standards may also be used in various ways ,.5
eliminate competition or exclude potential competitors. In Roofing Felr*® the Commisgg,

found that the agreement to promote the standardisation of the products was, in view gf
the restriceive nature of the overall cartel arrangement and of the way it was applied, ar Jo
partly intended to restrict members’ freedom to differentiate their products: On appeal,

Court upheld the Commission's analysis, stating that ‘[¢]he standardization measures were.

intended to prevent the members from &m;nngnwa:m their produces and to ohviate com-
petition between members {. . .J'.%" In Pre-insulared Pipes, the cartel brought pressure to°

bear on a member which had intraduced a new industrial process allowing savings of 15 1.

20 per cent of production costs and which tended to charge lower prices. Other producers
arranged to limit the expansion of this new technology and to maintain the old stap.
daeds. 2 In Copper Plumbing Tubes, the cartel's anti-competitive strategy included the joint

use of a single trademark, and the participants agteed that copper plumbing tubes should

not be put in the market under other trademarks, 63

Other practices limiting production or technological develapment have also been con: -
demned. In Roofing Felt, the cartel members took coordinated action with regard to an under- |

taking that went bankrupt in order to ensure that its production facilities would continue to
be controlled by the cartel."® The Court upheld the Commission’s finding and stated that

157 [1985] O] L376/29.

158 (1978] O] L242/15. CSV also provided for the exchange and joint discussion of detailed information
concerning productdon, sworage and sales forecasts and figuces for each product and destinarion, incleding
deliveries to other Member States.

159 [1980] OF L39/51.

180 [1986] O] L232/15.

Y61 Case 246/86 Belasco and others v Commission, [1989] ECR. 2117, para 30.

162 [1999) OF L24/1. The creation of a trade association officiaily aimed at promoting the exchange of
technology wichin the industey was instramenta! to this effort to discrminate agzinst a technically superior
product. The ringleader had stared in chis respect that the new standard should not be accepted as resulting
cost savings would mean a reduceion of 10 to 15% in market volume and none of [the cartel participants)
would become richer’ (see paras 113—116).

183 Decision of 3 September 2004 (full texe of the decision available on DG COMP’s web site), para 119,

164 [1986) Of L.232/15. Ar & meeting wich the regional economic authorities, the representatives of
Belasca, the trade association under cover of which the cartef operated, urged against the undercaking beirg
taken over by foreign interests lest this 'upser the already very precarious balance on the marker', They also
expressed an interest in taking over the firm themselves (see para 64).
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.m.znn:a endeavoured to avoid the possibility of a takeover of [the insolvent under-
M.. by one or more foreign undertakings because they were not members of the nma.a_.
ast be acknowledged thar that concerted action, which formed part of a campaign
cocher producets and imporrers, was intended to restrict competition or to strengthen
n_%zn»na. position on the marker', 1% In Graphite .mwm%é&.q_ pressure wag @Ho.cmvﬂ )
onacartel participantwhose US subsidiary produced 28%-inch electrodes. This prod-
was comperting with their 30-inch electrodes but its price was that of 28-inch elec-
ades. The cartel members asked the undertaking concerned to cease to produce this
roduct, or to raise its price. In the end, the manufactuze of the product was abandoned. 158

Sharing of Markezs, Customers or Sources of Supply

Market sharing arrangements are often the corollary of price-fixing and output restrictions.
However, they may also exist separately, as 2 means of influencing the overall price level, partic-
-wlarly where an agreement on price may bedifficult to reach or conurol. In addition to the mere
allocation of a given share of the market subject to collusion, such arrangements may involve
the allocation of specific tertitories within those markets, or of customer groups of individual
customers. Sources of supply may also be shared between cartel membets, as a fortn of market
.w_._E.h:m at the purchase level. Typically, the adherence of each party to its specified share will be
mmonitored in order to derect possible cheats, in which case penalties may be imposed.

Altocation of market shates  Market-sharing practices can take many different forms, as
illustrated, irter alia, by Quinine,'s French-West Afican shipowners’ commirtees " or Flat
Glass Benelu'*® Compliance with the allocated market shares is often closely monitored,
as in Cartonboard’® ot Graphite Electrodes. " Matker shares may be defined at a global
{world) level, as in Citrir Acid,'7? at a broad regional level, as in Sedium Ghiconate,”™ at a

165 Case 246786 Belusco and others v Commission [1989] ECR 2117, para 28.

W6 {1999) O] L24/1, para 56,

167 [1969] OJ L192/5. In the fisst cartel condemaed by the Commission, quotas were fixed on the basis of
the total sales of all carted pacticipants. The sharing out of the sales thus compromised ali markets,

8 {1992) Of L.134/1. The commitrees had shared among their members the markets constituced by the
cargaes carried by liner vessel between France and 11 African Stares,

68 [1984] 0] L212/13. The Commission found thar the two cartel members and their subsidizries, and asso-
ciated companies in the Benelux countries had shased out the macket by predetermining the rwo groups' relative
positians within 2 narrow band (between 60/40 and 62/38). The 60/40 ratio related to the cwo groups’ installed

- " capacity in the Benelux countries. The Commission stated that this ‘meant that their respective capacities were

operated at similar levels acany given rime’ and that this was ‘an extremely serious restriction of! competition which
was designed to keep the parties’ market shares stable and so largely insulate them From customer pressuges’.

0 [1994] O} L243/1. The so-called ‘price before tonnege’ scheme was implemented through a freezing’
of the market shares of the major produceis an the basis of their respective positions in 1987 and through the
constant monitoring and analysis in meztings of market shate development' and fluctuations in the marker
shares of the major producers (see para 130).

™ [2002) Q] L100/1. Specific marker shares wete attributed to each cartel member in 1992 ".En_ were
meant to zemain stable. Ac their subsequent “Wosking Level’ meetings, che participants reviewed their sales in
the different markets and exchanged information in order to monitor observance of the allocated quotas.

72 [2002) O] L239/18. Each producer was assigned a worldwide market share expressed as a percentage
of total sales by the trade association members in 2 given year, Quotas were inttially set in terms of total ton-
nage bur it was subsequendy decided to express the quotas in terms of marker share figures instead. Market
share quotas for each company wete set out in geeac detail and the figures included decimals (see para 97).

W2 Overall sales quotas were ser at world level, but the waorld was divided into five ‘regional’ areas (U5,
Burope, Canada, Japan, rest of the world) in which each party was allocated a specific market share.
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EBuropean level, as in Zinc Phosphaze'™ or even ata national _n<n_..:m ,H.Tn mrmn._.:m.o:n w?r.n
matket and subsequent freezing of marker shares may be applied with m..E.En_.__s- tigour,
In Pre-insulated Pipes, the principle underlying the quota system: was .%2 in future Markes
share could only be ‘bought’.'? In many cases, the strict mgm_naﬂ.ﬁ&cn of nrw sharing.gy,
of the market implies thar undertakings which have sold more than their respective quotas

obliged to compensate other cartel members, for instance by buying up quantities from they;

competitors, as in Quinine,'”’ Citric Acid )8 Vitamins'™ or Organic Peroxides."® 'Swap dealy
that is ad hoc arrangements regarding the exchange of previously aflocated quantities fo

reasons of convenience, ate also a common feature in market sharing arrangements. In By, -

insulated Pipes,'®" producers whose market shares in specific countries were considered tog
) : ,

low were encouraged or requi red to withdraw from those markets because their marging]

commercial presence tended to push down price levels. In revusn for giving up this bugi-

ness, they teceived compensation in the form of an increase of their quota allocation in .
' .

other markets in which they were already present.

Allocation of territories or distribution channels among cartel members is a frequent fea-
ture of cartels. The ‘home market' rule, that is an arrangement érﬁav% the stronghold of ,
an undertaking in its domestic market is respected by the other competitors who agree not
to enter or 1o refrain from increasing sales in that market, constitutes .ﬂra most obvious
tmeans of territorial allocation. Since it runs directly connter to the establishment of a com-
rmon market, one of the fundamental objectives of the Treaty, it has atways been severely con-

demned by the Commission. In Quinizne, the gentleman's agreement had as its object the -

protection of the Getman, French and Dutch markets to the benefit of the local producers,
and exports to those markets by other members were prohibited."™ In Eurgpean Sugar Industry,

in princi level (pasa GG).
178 [2003] L153/1, Sales quotas wete in principle allocazed at the European Y .
175 wno nm_ Carbonless wnmw. (2004] OJ L115/1, patas 241-251, and Sndustrial Bags, decision of 3 May
18. ) )
No._o.\m.,mmwwpm.wu O] L24/1. The ringleader insisted on a ‘deadlocl’ in the Bunrnr.i.r.nr meant thac marker
shares were to be frozen. Ifa producer wanted to increase its overall market share, iv could only do so through
isition of Litor. . o o

wandﬁ_ﬁ_wwﬂwu Muwcm_mm_. 5, The cartel agreement provided for such compensation in case of deviation from the

d quotas. ) ) ] )
mm—_m..nn M_N_mccww Q] 1.239/18. It had been decided that if a company exceeded its assigned quota in any oneyear,

it would be obliged to purchase product from the company or companies witlt sales below their quota dusing

i . This led to several important transactions between nciwm:.mnm. especiatly as one

H.HMWMM “anwwnnﬂ”ﬂmm_h.ﬂ—mmwwn of its quota, whilst »%cnrnn one n.n.inm 8.83&:_ ahead of it ﬂvnﬂ_u H.n_wlwﬂ___n_-v..e

8 [2003] OF L6/1. When 2 pacty exceeded its sabes quota, it was obliged to slow n_.os..n __ua sales M o e
allow other cartel participants to cacch up. Ifatthe end of theyeara producer was mnvmﬁa:uh_ﬁu OVE it5 5 HMN_ ,
it had to buy the product from others in order to compensate for the deficic they ?‘5_ suffere ?.M,n_._wump.:.& -

185 [2005] O] L110/44 {full text of the decision EE:»E.n on UO_OOHSHJ web «.._ﬂn—v. e _.M.___un o
agreement signed in 1971 read as follows: ‘All furuce sales of initiators in nrn. geographical u.smw_ws i
between the parties in accordance with a quota system. [. ..} The quota will be Em_nﬁ_wm Y Qﬁoimmru"
every quarter the uncertified sales figuses of the past theee months. .. } Ifthe exchange o .M:Enm b e
the sales of a party in ary country have exceeded the quota for any caregory then that _MPE.. _.“Sm Em.on_.ﬁ yine®
policy in succeeding months wich the object of atriving eventually at a tonnage for the whole o
year which does not exceed his percentage quosa’ (sce pata 85).

181 QJ12441. ) i
tez WWMWW O.“ L192/5, Cartel members agreed not to make offers in the ‘reserved markers’, but measnres

i i i ject to
wee taken to conceal market particioning. Sales in reserved markets could exceptionally be made, subj
quota compensations, in order to avoid suspicien,
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gige market partitioning scheme had been sec up by the Communicy sugar producers. '
aS.._mz cross-border sales became necessary because of shortages in certain Member States,

he carcel members ensured that this would not distupt prices by devising a ‘stay-at-home’
m.amQ.m:& setting-upa complex scheme that giaranteed thar imported sugar would be sold
3t the same price as domestic production. *® The Commission’s finding tha this scheme
was a blatant infringementc of Article 81(1) EC was largely endarsed by the ECJ. 185 Similac
schemes were condemned in Vegerable Parchment, 95 Leroxygen Produces'™ and Graphite
Flecirodes'® and Cement, 182 Examples of marker partitioning in the Lransport sector
include CEWAL'® {maritime shipping lines) and SAS/Maersh dir (airline connections). !
" Seamiess Steel Tiabes'? provides an example of how market-sharing can be organised at an
inter-continental level, In that case, the cartel agreement included an arrangement concetn-
ing murual self-restraint between European and Japanese producers.™ Carrel members may
also agree on the mucual allocation of distribution channels. In Belgian Beer, the cartel
agreement becween Intetbrew and Danone included 4 general non-aggression pact and a
sharing out of the ‘on-trade’ distribution channels in Belgium, notably through an agreemenc

w3 [1973) O] L140/17. As the Common Matket replaced national market organisations, the producers
eadeavoured to resttict competition on their respective domestic markets.

-184 Delivecies were subject to the consent of compatitors established in the sales zone and the sales price
was aligned to the domestic prices. Cross-border sales were also channelled through [ocal producers, in order
o ensure uniformity in price and sales conditions.

185 The Decision was however pardy anaulled on other grounds. See Joined cases 40 to 48, 50, 54 w0 56,
111, 113 and 114-73 Sucker Unic and others v Commision, [1975) ECR 1663.

185 [1978] OJ L70/54. The producers agreed to share out markets where no producer was established, but
 thetewas an agreement to tespect cach other’s domestic markets by refraining from exporting to those markets.

187 [1285] OF L35/1. The cartel members conducted their commercial operations in the Community on
the basis of an agreement or understanding that cach national marler was ro be reserved for those producers
who manufactuced inside the cetritary in question (the ‘home mackec rule’), Fach producer limited ies sales to
end-users in cthose Member States where it possessed production facilities (see paras 9-10}.

e [2002] O] L100/1. Non-domestic producers were supposed to refrain from competing aggressively with
home preducers. Ultimarely, non-domestic producers were means to withdraw from home markets {scc para 50).

83 [1994] OF L343/1. The Cement case is a good example of how markets may be shared out pussuant ta
complex and detailed rules: the European producers of cement agreed to ensure nan-transhipment o home
markets and to regulate cement transfers from one country to another. They had to refrain from selling out-
side their home marker, or to comply with the price and sales conditions applied by local producers. Cartel
membets could claim priority in respect of certain markets if they had long term contracts. However, in case
of failure to supply, they were obliged ro share the supplies equitably with their COMpetitors.

%0 11993] O L34/20. The members of three maritime conferences had agreed thar the members of one
vonference would refrain from opcrating as an independent shipping company (outsider’) in the area of activity
of the other two conferences. The Commission found that such trade-sharing agreements amounced 1o agree-
ments between the members of these conferences pot to compete with each other as outsiders in their respective
areas of operation. They had the effect of partitioning off each group of shipping rautes (paras 33, 37).

91 {2001] Q] L.265/15. The two Notdic airlins companies had entered inte an overall market sharing
dgreement by which SAS undertook not to compere with Maersk Air s regatds connections to and frem
Judand, whilst Maersk Air undertook to refrain from competing with SAS on all internacional routes to or

-from Copenhagen. The parties had also colluded to share out ‘inland connections’ (see para 69),

32 [2003) OF L140/1.

™ The Cornmission found that chat Eurapean and Japanese producers of steel rubes used in the oil indus-
try had entered into a market sharing agreement called the ‘Burope-Japan Club’. According to the so-called
fundamenrals', ie che basic rules to be observed by the parties wo the agreement, the producers had to eespect
cach other’s home marker, Japanese producets could not defiver their produces in Euwrope and vice versa,
Within Europe, producers agreed co respect each other's domestic markert and to submit price offers in
tenders that would be between § and 10% above the price of the local praducer (paras 62 to 68).
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that the two companies would not ‘steal’ each other’s raditional ougless, 194 In Freney, p,
Danone and Heineken agreed upen 2 temporsary freeze on the acquisition of Erc_nwn_na\.
and the establishment of equilibrium between their respective distribution networtks iy EJ.
French sector for ‘on-trade’ consumption of beer, 195 ,

Allocation of customers and other customer-specific practices  Market sharing can algg
rake the form of customer specific measures, This may consist of respecting each capi
member’s ‘traditional’ customers. In Roofing Felt, several Belgian producers had agreed 1g
supply only their own customers. Under the expression ‘stability of cliencale’, the membeys
made it a principle that every producer should keep its own customegs, One object of ¢he
agreernent was 1o avoid a member's customers being approached by other members. 19 The
‘established customer’ principle was also applied, for example, in Pre-insulated Pipes o

Luxembourg brewers,® Methylglucaming'® and Food Flavour Enbancers. 20

The sharing out of non-‘traditional’, important customers is also a feature of many cartels, -
In Polypropylene, a system known as ‘account management {orinalater, more refined form,
‘account leadership’) had been set up to ensure the effective implementation of an agreed .
price increase by nominating one supplier {secretly) o cootdinate their dealings with a par-
tcular customner.20' In Vitamins, the producers of Vicamin Chad set up a highly sophisticared
system for the treatment of ‘key’ customers for which a detailed sales plan was determined,
Each cartel participant was in charge of controlling a specific customer. The cartel partici-
pants agreed to shate out the supplies to the largest global customers.?2 In Electrical and

194 [2003] OJ L200/1 see eg pacas 60, 73, 239, 243,

195 Kronenbosrg/Heineken ( French Beer'), [2005) QOJ Lt84/57 (full ext of ehe decision available on DG
COMPs website).

156 (1986) Q) L232/15, para 51,

17 [1999) GJ L24/1. For most projeces, the taditional suppliet was designated the favourite’ and the other
Producers had either to decline to bid or to give a higher ‘protect’ quote 5o as to ensure that the former received
the contract, In the case of major projects, where several suppliers could be envisaged, the producers who tra-
dirionally supplied the customer were expected 0 bid and to share the contract beaween them (see para 68).

98 {2002] L.253/21. The brewers had entered into a matket-sharing agreemene having as its object the
protection of each party’s clientéle. By a written agreement signed in 1985, the pardies agreed not to supply
beer 10 any customer in the hospitality seccor who was tied to another party by an exclusive purchasing agree-
men (‘beer tie’), This beer tie guarantee extended €0 beer ries which were invalid ag unenforceable in law, as
wellas to supply arrangements where a brewer simply invested in a drinks outlee bue did not sign an exclusive
purchasing concrace. The beer tie guarantee was reinforced by 2 consultztion mechanism obliging the parties
to check with each ather about the presence of a beer tie before supplying new customers, s well as by finan-
cial penalties for non-compliance,

193 [2004] OF L38/18. The cartel agreement was based on the mueual respect of each party's customers,
Bach party undertook ro quote higher prices than its competitor to ensure thac the customer would stay with
1ts tradidonal supplier (sce paras 98EF).

200 [2004] Of L75/1. An agreement existed berween the cactel members not to sell to each other’s respective
‘traditional” Buropean customess. In order to protect this ageecment, cartel members also entered into a ‘counter-
purchasing’ agreement whereby Japanese producets agreed to purchase product from their Korean competitossin
exchange for which the respective comperitors would limit cheir sales to the European customers.

20t [1986] O L230/1. Later on, a more general adaption of the system was proposed, with an account
leader named for each major customer who would ‘guide, discuss and arganize price moves', Other produc-
ers who had regular dealings with the customer were knowm s ‘contenders’ and would coopetate with the
account leader in quoring prices to the customer in question. To ‘protect’ the account leader and contenders,
any other producers approached by the cust wert to quore prices higher than the desired target. These
producers were called non-contenders’ (para 27). :

22 [2003] OF L6/1, patas 402-414.

B. Typology of Cartel Arrangements and Commeon Features af Collusion

,wn\uwan.n& Carbon and Graphite Products, a system of account leadership’ was meant to over-
sme the difficulty of ensuring a uniformiry of prices with regard 1o large customers enjoying
uying power.? Other examples of the sharing out of customers can be found in Seanless
eel Tubes,2* Sodium Gluconate™ ot Industrial Tubes? Customer allocation may be
mnmpubmn& using very sophisticated mechanisms. In Industrial Tutbes, MAajor CUSLOrnErs were
identified by number-codes. 27

Agreement may also be reached on collusive practices specific to a certain category of cus-
omes. In Flat Glass Benelux,2® the cartel members had classified their cuscomers in several
Jasses, each class qualifying for different rates in the confidential price-lists. In Flectrical

. and Mechanical Carbon and Graphite Producss, the cartel participants devised a pricing

srategy specific to car equipment manufacturers. Since these customers were muitina-

‘. tional companies, the cartel was afraid that they could benefit from the price diffesences

between countries to source their entire needs from the cheapest country. To counteract
this risk, cartel members sec up a pricing policy that was specific to these customers and

 aimed at ensuring the uniformity of the prices quoted throughout Europe.20?

- Bid rigging is a specific form of customer allocation berween supplicrs and constitures, as

such, a blatant violation of Article 81(1) EC. Collusive behaviour in tendering proceditres is
all che more serious since the Community has endeavouted, through the adoption of succes-
sive Directeves, to harmonise procedures for the award of public contracts and to ensure
Iransparency so as to promeote competition with regard to public tenders. The Commission's
position on bid rigging was made clear as early a5 1973 in its Eurapean Sugar Industry decision,

3 220041 OJ L125/45 (full wext of the decision available on DG COMPs web site), paras 1281, For each
of the main customers, the cartel member who was the most impocrant supplier was appointed as the 'leader’
of the account and meant to lead the price negatiation and 1o obrain the highest possible price, whilst
competitors had to follow its inseructions when quoting prices to the same customer.

24 [20033 OF L140/1. British Steel, a carced participant which had ceased to produce steel tubes, agreed
with the other European producers of the carte] that the supply of its needs would be shared qut becween them
and thac the Japanese producers would be excluded (see paras 78-82).

%5 A decailed sharing our of major cuscomers was implemented. For instance, each carcel member was
allocated a specific subsidiary of a large multnational customer {para 90). The allocation. of specific customers
was alsa used to enable carrel participants to adjust their sales to the agreed quoras.

26 The cactel did not resort e general price increases as purchasers were big companics with which prices
were individually negotiated once a year. Instead, cartel participants devised tables containing decailed indi-
cations as to volumes per producer and per customer and future prices to be achieved, as weil as the sequence
in which the praducers were expected 1o submit price quotations to each customer (para 99},

7 Each custemer’sidentification number was Rrseknown only to its respective suppliers and the exchange
of information took place on the basis of spreadsheets and handwritcen statistics. Cactel participants ateending
to a certain customer knew cach others’ prices and volumes, The alloczrion of key customers and volumes was
also monitored though so-cailed ‘customer leadership rules’. One of the cartel members described the mecha-
nism as follows: “[during the cartel meetings] a customer’s identification number would be czlled. The manufac-
turets supplying that customer would answer the call and withdeaw from the meeting in otder to discuss how o
proceed vis-3-vis the customer in terms of pricing, supply quantities and retms and condidons. I another
manufacturer also wanted o supply the cuseomer concerned, he would concact M. It was then up ro the current
suppliex(s) whether to grant the mznufacturera supply share with tespect to the said customer. I the event thac
several members simultancously subrmitted an offer at the same price, the suppliers agreed that each manufac-
wrer would tell the (usually major) customer char it was only able to deliver a limited quanrity of tubes. The
remaining quantities coutd then be supplied by the other manufacturers’ (para 106).

28 [1984] O L212/13,

¢ [2004) OF L125/45 {full text of the decision available on DG COMP' web site), paras 124--127,
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