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Chapter 8: Carrels

In Pre-insulared Pipes, the Commission found that the carcel participants had devised and’
enforced a sophisticated strategy to eliminate a competitor who had refused 1o Participg,
in their bid-tigging scheme. The award ro this undertaking of the largest conteaet jy
Germary for ten years sparked off a particularly violent reaction, and z collecrive boyag
of this undertaking was instigated. The cartel decided to cease any supply to this undera),
ing and its subcontractors, 2 -

(e} Exchange of Commercially Sensitive Information

Under notmal competitive conditions, informarion regarding, for example, capacity, use of”
capacity, production levels, customers, prices charged and conditions applied to cys,.
tomers, would not be exchanged berween competitors. However, the exchange of such

commercially sensitive information usually does take place within cartels, as a means to’

prepare, W:En:.ﬁbn or monitor the restrictive agreement(s) or arrangetnents. The question
is whether such exchanges of information, where they are connected to an identified

infringement, are also separately caught by the prohibition of Article 81 EC, and therefore

whether such exchanges are also caught when they take place in complete isolation, ie in the .
absence of any additional reswrictive arrangements. .

A constituent of the ‘cartel offence’ The exchange of commercially sensitive information js
often ancillary to othet perse violations of Article 81 EC, such as price fixing, or market-sharing,
It is thus not generally considered separately by the Commission, in that evidence of the
exchange of confidential information is used to provide additional proof of the overall carte!
arrangements, and the Commission finds a single carrel infringement (implicitly) including the
exchange of confidential business information, In such instances, the exchange of information
is found 1o have taken place either by way of preparation and implementation o for the moni-
toring of the cartel arrangements, and with. the same object as was identified for the main {per z)
infringement. It is worth noting, however, that the Commission has in many cases singled out
exchanges of information as a distinct part of the per se infringement, theteby considering them
not merely as a Tacilitating’ device but as a separare constitutive element of the ‘caree] offence’ 2

A ‘cartel offence’ inits own cigh?  An imporeant issue, however, is whether the exchange
of business sensitive information may constitute an infringement of Article 81 EC on 2
stand-alone basis, On appeal in Steel Beams, the CFI concluded that, contrary to the
Commission’s contention during the Coutt proceedings, the ‘informartion exchange sys-
tems’ referred ro in the decision had been considered by the Commission as separate
infringements of Article 65(1) ECSC.2% The CFI subsequently considered that such syseems

2 ] 124/1, paras 98-107.

225 .W..waﬁ.uwrn case, Wo_. instance, in Cartonboard [1994) OF L243/1, paras 6164, 105-106 and _.m.}
Seam/less Steel Tishes [2003] OJ L140/1, para 153, third indent; Belgian Beer [2003] O] L200/1, _uuﬂ.mmu"NEn
Phosphare [2003] OJ L153/1, para 215; Methionine [2003] O) L255/1, para 214; Meshylglucamine Boc.&
O] L38/18, para 184; Food Flavour Enhancers [2004] OF L75/1, pata 172; Thread, (para 282) and Industrial
Bags (paras 521-523).

Mmﬁﬂﬂumn .H.::ww“ Thyssen Stabl v Commission (1999] ECR IE-347, paras 379-392. In .m..unnm Beams, the
Commission had described at length systems of exchange of confidencial informarion, but n_uma& on 2ppeat
before the CFJ chat it had considered that the disputed information systems did not constitute 2 scparate
infringement of Art 65(1) ECSC buc formed part of wider infringements consisting, in _um_in_.h_uh. of mnnan._
fixing and market-sharing agreements, The Commission argued that the exchange of information infringe
Arr05{1) ECSC insofar as the exchange made ic easier for those other infringements to be committed.

772

tion of competition as their object.22” This was confirmed on appeal by the ECJ. 78 It seems
that the Commission has now fully embraced the idea that informarion exchanges can be
.n,oainan_ perseinfringements. In Plasterboard, the Commission regarded the exchange of
confidential informarion as the essential element of the ‘cartel offence’ Its finding of a
perteinfringement of Article 81 EC was based mostly on the existence of several exchanges
of confidential business information. The Commission concluded that there had existed

thetween 1992 and 1998 at least in the four major Buropean plasterboard markets a complex,

continuous agreement having as its object the restriction of competition'.?®? Interestingly, the
Commission pointed our that the parties had at certain times knowingly exchanged incor-
rect information, which confirmed that the exchange of information had had a restricrive
object as it was actually used as 2 monitoring mechanism, 2

Conclusion  In answering the question of whether the concerted practice of information
exchange can be illegal in itself, the first issue is therefore to see whether the exchange of
information can be demonstrated to have as its object the restriction of comperition. 2! If such
an object cannot he demonstrated, then other relevant factors may need to be considered.

27 The CFl stated in particular that ‘the information which the undertakings received under the arrange-
ments in question was capable ofappeeciably influencing their conduct, by reason of the fact that cach under-
taking knew chat ic was being kept under close surveillance by its competitors and that it cauld, if necessary,
react to the conduct of its comnpeticors, on the basis of considerably mare recent and accurae data than those
available by other means' and chat ‘data, indicating the very recent marker shares of participants and not pub-
licly available, are by their very nature confidential data, as confirmed by the fact that interested undercakings
could receive the data distribured by the secretasiae only ona reciprocal basis’ (para 403). The CFI conchuded
that ‘the information exchange syscems in question appreciably reduced the decision-making independence
of the participating producers by substituting practical cooperation berween them for the normal ciske of
comperition’ (para 406).

18 Case C-194/1999 P Thyssen Seabl AG v Commission [2003] ECRI-10821, paras 59-90,

2% {2005] O] L166/8 (full texr of the decision available on DG COMP's web site), para 434, The
Commissicen stated in particular ar Pparas 449 and 450 thar ‘an information exchange constitutes per se an
infringement of Article 81{1) EC if the requirement of independence according to which each erader must
determine independendly his conduct on the market js undermined as a resule, This requirement of independ-
ence will without a doubt be affected if the exchange takes place in a highly concentrated market and if it
reduces the risk of uncertainty for the trader. These owo condirions arc manifestly met in the present case inas-
much as the market is an oligopolistic one and the uncertainy has disappeared since the parcies agreed [ . ]
to putan end co the aggression reigning on the market, this wish being manifested, moreaver, on 2 number of
occasions on the relevant mackets. The Commission considers therefose that the system constitutes an
infringement of Article 81(1) EC",

20 The Commission stated at para 452 that‘(tthis body of evidence permits the Commission to assert that
the [...] agreement concerning the exchange of informarien [. . .] was intended to enable participants therein
to monitor the conduct of their competitors ar least on the relevane markets and constitutes a mantfestation
of the cammon wish of the parties to restrict competition on the plasterboard market in the four major
European markets. In so doing, the Commission characregises the agreement as restricrive of competition
within the meaning of Article 81(1) FC, being a particular manifestation of the complex, continuous agree-
ment having as its object the restriction of compecition on the plasterboard market ac lease in che four major
European mackers’,

I Stee Beams (1994] OF L116/1, the Commission had described at tength, in ies decision, systems of
exchange of confidential information, but daimed on appeal before the CFl thar it had considered that the
disputed information systems did not constitute 2 separate inftingement of Art 65{1) ECSC but formed part
of wider infringements consisting, in particular, in price-fixing and market-shating agreements. The
Comimission argued dhat the exchange of information thus infringed Art65(1) ECSC insofar as the exchange
made ic easier for those other infringements to be committed. See C-194/1999 P Thyssen Stahl AG
v Commission [2003] ECR 1-10821 para 384,
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Chapter 8: Carrels

be established through marerial evidence of actual conracts, Buz one should remain, nma._,c_
notto interpret the case law as implying that ‘tacit collusion’ can be legally qualified ag, a
tel behaviour. The Wood Puip I judgment addresses the question of the standard of progg
applicable to the demonstration of classical cartel behaviour, rather than the possibility
tacit collusion per se being caught under Article 81 EC. Jf the Commission is not abje to
establish to the required standard that contacts between competitors have taken place, j;
seems that patallel conduct in the market will not be deemed unlawful, as uncertainy
about the future conduct of each undertaking in the market is preserved, This is S0, evey if
economic theory might suggest that the conditions for tacit coordination do exist,

(2) Common Features of Collusion

Analysis of Commission decisions tegarding cartels reveals that collusive schemes have many
common operational features. Classic patterns of cartels concern their establishment, orgap,.
isational aspects and the manner in which collusion is conducted on 2 day-to-day basis,

(@) Factors Conducive to the Extablishment of Cartels

Cartels will often develop in markets which have a number of characreristics that are
favourable to collusion. A specific event affecting the market will generally convince carte|
instigators that concerted reacrion is needed. In turn they will often convince others 1o .
engage in collusion, thereby acting as a catalyst.

Oligopolistic markets  Collusion is made easier in oligopolistic markets. In Falizn Fla
Glass I, the Commission noted thar the flat-glass market was dominated by a tight oligep-
oly.?* Similar features can be found in Allgy Surcharge,** Belgian Beer™ and Zine Phosphate,
where the five cartel members controlled, in spite of their small size, 90 per cent of the ERA
marker,?2 In French Beer, a non-aggression pact was made between the two main market
playerswho agreed that neither of them should become dominant.24? Cartels have sometimes
been formed after a process of intense concentration has taken place, asin Carbonless Paperta
or Plasterboard 245 They may nevertheless involve 2 relatively high number of players. This is
workable in homogeneous product markers, in particular when strongly escablished trade
associations are able (o ensure adequate coordination, as in Cartonboard 2% or Cement.27

Collusive business values and established commaunication channels  Secror-specific
values may result in aperators looking upon the control of cornpetition between them ina

239 [1989] O] 1L33/44, para 12,

210 {1998] OF L100/55. The stainless steel market was described as a highly concentrated market,

24 [2003] O L140/1. The cartel was set up by the two main actots in the market, who together consrolled
over 70% of the entire market,

242 [2003) OJ L153/1.

243 (20051 O L1B4/57 (full texr of the decision available on DG COMP’s web site),

248 [2004) OJ L115/1. The Commission ohserved that the production of carbonless papers in Eurape had
become inceeasingly dominated bya relatively stmafl aurnber of major producers as smallec suppliers had withdrawn
from the market. At the time of the infringement, the cartel members controlled berween 85 and 90% ofehe EEA
ruacket for carbonless papes, with the foar biggest players controllin g arcund 60% of the matket (paras 14-16).

295 [2005] O L166/8 (full text of the decision availeble on DG COMPs web site), paras 48-51.

245 [1994] O) L243/1.

W7 [1994] OF L343/1.

tive way. Such values may be diffuse, bur have been clearly exposed in cerrain cartel cases,
a5 Agreements between manufacturers o glatss containers 28 or Building and Construction
dustry in the Netherlands 29 The Austrian Banks cartel js probably one of the best illustra-
s of the influence of specific business values on cartel conduct, In a sector long charac-
ised by avery high level of public ownership and considerable oversupply, marker players
wcartel agreements {the ‘Lombard club’) as 2 welcome means 1o combat ‘destrucrive,

t-thtoat competition’, or free competition, as e might simply be termed.?™ Bsablished

clations (Cartonboard, 25! Cement),® from a {legitimace) regulatory framework providing
~opportonities for discussions berween competitors (Belgian Beer) 353 or simply from privi-
leged personal contacts between individuals (Fine Are Auction Hoteges) 254

- Exogenous triggering events Carrels may simply arise from a desite to extrace supra
- competitive profits but they are often triggered by an exogenous event resulting in con-
. certed response from the industry. The Quinine carge] was formed when the suppliers of
-this substance (used for producing medicines against Malaria) were faced with a situation
of considerable oversupply following the end of the Second World War.255 In Eurapean
Sugar Indhustry?® the cartel was set Up 25 4 concerted attempe to neutralise the effects of
the creation of a European common market for sugar. In BNVYC, the cartel of cognac pro-
ducers was triggered by the severe imbalance of supply and demand tesulting from the
breaking ouc of the oil crisis in 1973, a5 80 per cent of the sales of this hexury good were

28 [1974] O L160/1. The ‘Interrational Fair Trade Practice Rules Adminisiration’ {IFTRA} had eseab-
lished a considerable number of rules ro be applied by European manufacturess of glass containers which
qualified and prohibited as ‘unfair practices’ conduct that was really just competitive behaviour.

245 [1992) OF L92/1. The trade association, SPO, which gathered 28 associations of undercakings repre-
senting over 4,000 members of the building secror in the Netherlands, had adopted a ‘Code of Henour' and
w.a abject was ‘o promate and administer orderly competition, to prevent improper conduct in price tender-
(paras 3, 12, 47-48).

eractivity’ and bank charges were seen in chis context, not so much as a facror of competition, but more
as ' joint carnings OPpPOrtunity’, o the detriment of customers. Despite repeated warnings, befors the acces-
sion of Austria to the EC, thar the system would be desmed illegal, banks did not tecminate eheir agresmens
and the Lombard Club remained i, existence, as the banks considered chac cartels ‘had always been part’ of
banking and they therefore did nat in the least intend o change this now simply because of the applicabilicy
of Buropean antitrust faw (paras 6, 37).

% [1994] O] L243/1.

2 {1994) OJ L343/1.

%3 [2003] O] L140/1.

4 [2005) OJ L200/92 {full text of the decision available on DG COMP's web site). Such fictors explain
why tecidivism is not race. Several undertakings have been condemned repeatedly on the basis of the same
pe of facts. This may also explain the phenomenon of ‘contamination’ from one product market to a neigh-
bouring one. Thus, links can be established between the Graphite Eleceroder, Specialty Graphite and Elecrvical
and Mechanical Carbor and Graphite Products cartels, between the dmine Acid and FYood Flavour Enbancers
cartels, and beeween the Citrie dcid [2002} O L239/18 and Sodiem Gluconate cartels,

55 [1969) OJL192/5. New plantations of cinchoma had been established in Africa 2nd Asia, resulting in
& strong rise in the supply of bark and the situation became even more critical when the US government
decided 1o dispose, atauction, of very large stocks accumulated over the previous years. The producers reacted
by agrecing an the price of bark, allocating betwean themselyes purchases of the US stocks, protecting their
fespective domestic markets and sharing out others,

%6 [1973) OFL140/17.

8.

6

2



29°'g

S9'8

¥9'8

6LL

s1adeuens [es0] g papusie s1am puE sTunssul [FuoTEUIIL] 2 3¢ paarde sapdiound e
Juzwgduay o1 1uEIW 3798 Yo1ym sTunseur (evonen) [e20] pue sdunssw (veadormy) [euordsy, uawnSerey,
01038 13 ut s312dx3 §o Bunsisuon ‘(sdupsaw Jevonzuray, 10) sBunssw [2ax] Sunpoy, [euonEWIAUT, fsoned
-W0D Y1 JO $2ANMOKS doy ap kE papuane ..wmnﬂuoﬁ_ [3a3} mc.h. Buyoow 30 S[3A2] JUI2J1P MOJ 315 a1 ..AB_M
Qe SLNOD DO U0 qEfiese ULISDIP 23 J0 1x23 Jing) 7007 JAqUES(] L] JO UOISIIIP Sirgdius Gyproads :._
=mpacerd UIPp1q sA1N[02 31 MEMproo) pue s133(07d enprarpur ulisse o1 sea, e Al pue Anunos e
udn 3as 212, 434 1, qRp 1035331 341 Jo worsATadng arp sapum yswaSrenrs [907ED 2T PRIASIUIIUPE U t12de
-ORa $afes Jo parsisuon A3y ‘sdnoa yoenes, Jo Sunarenr 3y Jof sy *s1omanp SurierEw pure neunteys 3 g0
pasisueo pue dnosdaveydsjg s o gapa SLO21IP, 313 5T Umotry sem Apoq Lostaradns sy 1 47T [0 {6661)
$3d3] popupnsus-asf U] *SINUROD SNOIEA UF IOHIEUT 211 Jo eI AP UO D[, Y1 PUE FoUIAUOT PG
1 1 patsodas pue sTaonpord 150w PIPIIIUT Ofe SO ILGUOY UE Y[ 41 s3pIseg Yo & a3uo
193] FRARRNP 531 PTG PUE £, IY) PaJa11q pue paredard Dy 2, ‘siznpord e Liaeau papaio ospe
Pad] saBeuser Sunasrew 1e ([} sannourony Bunayreppurof, v Oy 4 2y sofeg s1eonpoad jre jo Sunsisucs
POUSIRUODJUIPISAL], ¥ O3 paasodar ym § S T 7824 B SIWN XS 10 3aY 138 TPIAL SSI0Y2IP eIawses 1o Jurde

- o () dnossy Sunjop, 1wapisarg, v 4q poprey sea aares s 1/ EHUT (P66 1) proguoss) o o

WESTTIO [€002) o

LOPITIO E602] 12

M YBNOYIY g5 S3IN350135 (32780 pareonsTdos jo suondinsap praajo {jny o1e suolstap jares
suoIssTUIIoT) Sy 1, “saut] paveapsiydos Suofe pastuelio uaye sre spires uomenIN] “SEAIE
[220] Uy 323 EUEUT $3]ES JO [945] U1 O UALOP SA[III SALNDAXD 359I 913 101 “S]2A3] IRTAIP
12 s8unsawr jo raquimu o8:2] € Jo uopesiurdio 11 23mba3 Aew sja1reD ‘sawayps sanosa
Sunustwadun jo Anedwos TESTUIT[O2? D JO WA UT TRADMO o, {HPYdSOGT 21417 0, 420G
umdag) srofeuew sofes 10 soannoxa doy U22x33q suneawr [eursojm “arperods pasu
Auo dews spires upasny saustpas pastreuonuansyuy AJ3ny o sEweo femyojuy wory

"s101madwon se 2w s1res 3y 38 uopeno} remoned € 38 Juasard u20q Surary 10§ UOH
-eue[dxamoooun Apuaredde ve apraord 7972 e S3UTI2IW TINS BEMOD J( “SI1EY [EUOTEUIN] -
10 suopEs0sse open Jo sdunasty se yons ‘saneiussasdar Ansnpm jo sfurraped peyo e
10310§2q ‘suosear ansiunoddo 1o ‘pampatys uayo sre sfunsawr er) -awoy awerd e Sur
-1 330Jaq asodmd 3j0s sTIR 207 yyed seaneiussardor {uedwros 213y ‘s1yodire se yons saoeyd
JUUATIOD 1910 UF T0 Paradsar g Ued ATUIAIONE 212y ‘S[IOT] [EUOTIEUIII UF PIUIAYCD -
uayo are sfupyogred yong apqesuadsipur [ms are sfunsow Tearsdyd e wresw je Susppmg ousp
“HUI03 JOJ Pasul aui PUE UOTSOJjO3 JO UOISUIIP Teoremur 3t ‘pansind saanafqo o yo A1 -
-*aduron a1 ver sreadde ssoparaaasu ¥ Aressonsn s89] s9uproyred reopsdyed 1opuan o paroadxa
3q 4B 5j00) UONEDIIMUIHOD JUONI Jo WowdO[PAIP SR P TROTARYIQ IAIT]
o2 3t asTunpE 0) s3unasur pue 1oEINes sl 10) PI3U I St EEITED 180U JO e} A Y

sBuniazpy .__“qauwk ..

"TOIABY2q 21243 J0 ATTTRFa[TT 9 Jo areae are syuedporued 3
se ‘s301e1d M fon 34 J0 ITHLEIIT0D Y 2INSI 0) 9pEL OS[E SIE S150x tEAIL) 2s0din
P 10J Appatsnpana dn 1as 0q savURISTINGIT UTEN2 Ut Uy Ay yorym ‘soredwon Arenpl.
10 SUOIITIIOSSE 3PEN £q INO PTITED B SYSEI D6Y $IET WO U] *S12qUIAWI 1Y 01 SIOF
Fugeurp1oos symads jo uopeds[sp pue sBunsam yuanbary saToAu A[qesaead spase]) 00
-0]02 11 Jo puesado snpow, oy uBissp 01 tepe yueoyTudis sxeur 0) aavy Yo eq&
-tonred 1127y “njeuonsuny rayy Suruyerrem Jo Aynotyip s 03 sppe Aiiqessut orsuld
TR 'ss300ns Hoy Bupmsus o3 petoasp Apusnbeyy st uops J[qeIapisucs pue oresde
03 {FOYFED 21T SPILIED “SA09128 DALIDIDIS PUE [EITRIII[D ‘JeuonEUNMI T30 Qu—mEou ¥

sgasavr) fo spadsy pruouvsvsQ (4

uaIsnlyas) fo saunsvag uowiery puy ssuswaSupLy i) Jo 7 oddy g

822

FTEEITIO [1002] 02
"0 Bed 1T [0 (666T) sz
~spesedoid [ 31 o1 s195mpord 10 Jo toRIE S[qeImoe] Af[erausd oy Burproal PUEKIS Y PUL WAL
Zunay 2o11d pue wiasds wyonb pastas: v rastunpe 03 s3unaswr jo pomamrey asu ¢ Jursedoad 13y sya 10
16 puncy 239 (21252 9y Joy Jupdanfq ® o1 Jupunoure siwswmoop Buyuuerd oML F1/6677T [O [PE6E] voe
‘¢ ered 7j0z21[O (FB61] ez
(g ered 23s) uonerenss vaud proae 01, ookd
sseypand wmuineur  jo Fupias ap vo suoyssnosp wedaq sossaaord ay 1, serenr todxs o sGeurspesp
aamadon © 1e osveqol ysiuedg Juroeyd pue s01d Surdng 9Berase sy vr astr e SurreBim yeyrew sy paraua
ﬁ&dﬂm M3 IR sg6-pr 3y up eord aseyaind oy parenoSau pry pue upedg ur oooeqoa mex jo Supssaaord
a3 a0 Aodouow [efe] = ppay pry Lueduwos anqnd auo pgeT [RUM “wonpedmon &1 dranoe snp jo futuade
a1 W03 Pa3{Tisal $94¥2] Q23EGO1 0 oseynInd 1 1of s331d mwnupxew o s10ss3301d 052401 A3 USIMISG I
0019 oY T (3318 Q2 3 JIOD D U0 JqE[IEAY UOISISP 1) JO 1%31 [j1y) Z0OZ 199000 OF JO UOBSIZT zaz
(7§71 wred 05) somseows yuannsnfpe AYURWUTOD) 3y A1kdsop ‘S15119 MO0 peL, g
0 3[TAIQINO PUGFS 33 SULIMP VB 1MO] U2A3 I3 TEYR S]243] BUTDERT B[11ED JOJ FUTAID0DT 2134 SIBULIE] TRU3
saoud 41113 asnoursySnefs oy ut e dreys vAq paraddin seam erreaaatsuagep o4 1 2 1/6071{0 [£00Z) 1z
*(07 vaed 935) £[d1eys ua[es pey ssajures pue sdoj[e 105 20114 Y] Py W B IE S SSIULES Jo
1uaraduron uearedu ue ‘o Jo a31ad ays ur 23ims 2 4q pa1eSBn sem pares 94 1 6600 1T [0 (86611 ooz
"€T/9CT (O [L661] sz
"80¢ ved ‘9L (O [5661] nsz
‘(g ered 235 s(G6 T AJVES B JO UITHUAGD DTUWIOU0D 3 JO XN
g ur -—.—Q._mmuuu.._ MO ﬁamuum e wdmomhuﬁuﬂ.ﬂ SEAL J3IBLU 3IE JECONEUIANNS 31N ﬁur—g ELVTERC ) VOE._O..U— SEM. —UHHHU
I ISYM EHOFS Mo S 2t U] Paalasqo 3q wes uousweusyd sutes 3y Y 162671 [O {(TBGT] s

QY Yo areradoos 03 paasde
Apeuy 4o 1 -sereys yaaprewr dooy 01 3duaaane we Ut s9013d 11913 Jomo] Af[eanseIp o s13onpord
Juaqurmouy aty pastes sty Y, saotrd mof 3¢ safes Jeogudis peouawwon pue Jueld tomonp
-01d 517 Yadsur oy faremuzoddo s sromsduron siy payaerd Wy Suarde ou Jo sanfeuad
3T} PUE SUOLILIU] §31 JO SSIUSTIONT3S 1 JO $2930po1d JUIQUITDUT A SDUIATOD 03 J2PIC U]
aem2011d 0) moTrRNTPIOES Jajerd pinos 3t 1ayTew suisd] 3 ul saderd S1q e aq 01 papUsIEI N
y3noy veqs sreonpord auagqunaur o o3 sfeadis 108 QY S[EHerEm el deayd 03 ssnve
pue sweswr [eroueuy Suons pey Aueduros o 1 wmowy] sea 31 pue Lpsedes splos ay
Pajqnop aus4| 105 santpoe] uononpord § ATV “EIIIUTY YIION UT S1M{10e] goronpord dn
15 01 moqe arem sTUN{EIAPUNL IS0 0] TBLI JFEME JUIBIAG 1T UIYM FUISA] Supnpoid 11ess
01 PApIOp TV ‘686 L U] Tnolaetaq 1orednsul [e01dA JO IANBIST] OSTE §1 g PEIY OULLL
¢z Honnpos, & puy o1 1p1o v siolpedwos yirm sFuncaw Jo 21198 B PRAIEMUT IRfrRw
13 30 21835 e 2 JO M4 UT J|qIsUedsalry, st s1oanadwod $11 Jo sarotjod Gunmo-aopid
M Surmaa ‘qEy 1EYI PUNOY TOISSTITLION) ST 'S908] parpphstit-d4] UT ygp  PAIMO][0] YTYm
SUOEI[NSWOD PUE SUCISSTIOSTP 213 PUE ‘s [] 18 pate|numioj ueld sasnyjos € ul pareuriizo 12y
TR 3 7 A J U g’ MOTIENSSY 2UI0s 23 AJuo pautef sapuedwios uradony [auauntony
saruedwos supz uejensny-ojduy pue UeIpEUE]) 3 WoIy dwrex [ aan
" BRI 3y, YR) PRIOU NOTSSTINUIOD) AU ‘Fr045) L220p0s ] 21t UE "S[31IED JO UOTEWI0] 913 uf
U oy mEEEuBuﬁ e £e1d uayo s101e3ns01 Te[moRIeg stoyednsut jo aJox Funupuraiap sy

w2 uipds 0030g0) MYy PUE g fo3g yrusig 1o, 9 irgang Aoffp U1 PTUMOY 2 ULD sodwexs
NG ‘7 6g 1 Taquisdag uy panod gy Jo uonEnyeasp 33 01 asuedsal Uy PapUjed satmed
*Won baum PUURYD g sodimains huzmt:Uii&EEm&Q #da2d U] 52' 88 G T UT PUD UE 03 2UkeD
M sgg6T a1 uy vorssTIwer) ays £q parerado puE PRIERIUL SANSEIW SISID-DUE 3 vo
dn 401107 01 21159p © woly Ared paunsal [31ED S ‘Eupdg JIG U] 15z 110dxa 103 paunsp

SJaramry (g 4230047

£9'8




8.67

8.68

Chapter 8: Cartels

operated within a single Member State, the Austrian Banks catcel provides one of the Moy
striking examples of the degree of institutionalisation reached by certain cartels, The
Commission stated that ‘the agreements were comprehensive as regards their Contenys
highly institutionalised and clasely interconnected, and covered the entire country, “dowy
to the smallest village” [. . .]. For every banking product there was a separate committee oy, °

which the competent employee at the second or third level of management sat’ 270

Multiple working levels  Cartels are generally characterised by a fadder of several wog.
ing levels. Top leve! meetings ate usually convened once of twice a year. They actas the car
tel ‘board’ and provide the highest, ‘political level input.?' Figh level technical Meetings
normally include top ranking sales executives, They are aimed at administering the carge|
arrangements, under the supervision of the top level {(Pre-insulated Pipes) ¥? by transtating
the broad objectives defined in operational goals and agreeing on the techniques to attajy
them 2”3 Regional or local meetings constitute the lowest end of the cartel and ensure thej

smooth day-to-day running.?

‘Pre-meetings’ and ‘ad hoc meetings’ are also a frequent fearure of cartels. They are gener-

ally used o agree in advance upon common positions between undettakings sharing che -

same kind of interests, or as follow-up to ‘plenafy’ meetings. In Polypropylene, the so-called

70 {2004} OFL56/1. The careel structure included the Lombaed Club, specialisc commitcees, special com- +

mittees and regional committees, The top-level bady (Lombard Club} mer every month-and was composed
of senior representatives of the largest Austrian banks. In addition 1o matters of general interest that were
clearly neutral from a competition point of view, [they] discussed changes in interest rates, advertising mea-
sures, erc. One level down consisted of ?n.n—an?vgmom specialist committees. The most imporrant of these
were the "Lending Rates Committees” and the ‘Deposic Rates Commitrees’, which, as cheir names suggest,
dealt with lending and deposit incerest rates and were convencd cither sepatately ot jointly. There wasa con-
stant flow of information berween these commirtees, in patticular with the Lombard Club s che top. Both
the Lombard Club and the Vienna Leading and Deposit Rates Committees sentout signals to the diverse and
numerous ‘regional committees’, which held regular meetings in every province of Austria. In some provinces
even the hierarchical structure of "Lombard’ and specialist committees was replicated. The views expressed in
the provinces flowed in the opposite divection back ro meetings of the 'Federal Lending and/or Deposit Rates
Committees’, in which bank representatives from Vienna met with their opposite numbets fram. che
provinces and whose decisions were in principle valid for che whole of Austria,

M They ensure adherence to che collusive scheme (Virarning and take major strategic decisions as regards
the cartel (Carsonboard). Top meetings are also aimed at ensuring the stabilicy of the cartel by resolving inter-
nal conflices (Blectrical and Mechanical Carbon and Graphite Products). They define the main principles of col-
laboration for subsequent implementation at lower managerial level (Specialty Graphite) and agree on quotas
ata global fevel. They may sometimes go as far as allocating individual martker shares in the national matkets or
agreeing overall price increases {Pre-insulated Piper). Conversely, ‘Summit’ meetings may also serve to rake
natice of agreed price evels and other decisions taken in technical meetings {Blecrical and Mechanical Carbon
and graphite prodiicss).

2 {1999] O] L24/1. .

22 In Specialsy Graphite, 'International Working Level meetings’ consisted of experts in the senior man-

agement, who discussed at this level the classification of the products in different categories ot groups and
established European minimum prices for each geoup, In Viteming, ‘Marketing directors’ mectings took place
at three different levels, Fram the worldwide level to the regional level. Their role was to take operational deci-
sions regarding implementation of the agreement, to monitor sales, to ensure respect of the quotas and to
implement price increases. ]

24 In Specialty Graphite ‘Locel meetings' were meant to implemenc the principles agreed at mnnn:._w:on.»_
techiical meetings and were attended by local managers. In Elecerical and Mechanical Carbon and Graphitt
Prodyucts [2004] O L125/45 (full text of the decision available an DG COMP’s web site), local meetings were
organised on an ‘ad hoc’ basis in each country and dealt with the implementation of the cartel decisions in
each conntry and discussed local customers’ zccounts (see paras 74-77).

B, Typology of Cartel Arrangements and Common Features ef Collusion

big four’ met in restricred session the day before each ‘bosses’ meeting’. These so-called
w_.n‘:anabmm provided a forum in which the four major producers could agree a position
petween themselves prior to che full meeting. The idea was that the four major producers,

= with some 50 per cent of the market in their hands, could, by adopting a united approach,

eihcourage moves towards price stability.?’s Similar practices have been identified in
Seamiess Steel Titbes,*'® Graphite Electrodes™ and Citric Acid 7™ Commission decisions also
highlight numerous examples of bilateral meetings aimed at sorting out specific problems
regarding, for instance, compliance with agreed quotas or the mutual allocation of specific
cistomers. Bilateral meetings are also often used to prepare for negotiations in multilateral
- meetings and to secure the support of ‘allied’ underrakings.27

“(8) The Role of Trade Associations and Fiduciary Companies

* Many Commission decisions show that trade associations or fiduciary companies play a
- central role in the establishment and, in certain cases, the management of cartels. In nearly
all cases, the activities of a trade association or of a fiductary organisation processing mar-
ket data on behalf of competitors in a given marker are pare of the peneral context in which
the collusive trade associations or fiduciary companies opetate.

Liability of trade associations  Cartel decisions adopred in the early years of enforcement
reveal thar, at that time, trade assaciarions were often directly involved in anticompetitive
activities, if not created exclusively for anticompetitive purposes. However, the
Commission did not abways work on the basis that the associations themselves should be

_held personally responsible for the infringements found, as illustrated in Vegerable

Parchment,® Cast Iron and Steel Rolls ¥ or Zinc Producer Group.®8 It soon became the

25 [1986) O L230/1, para 68.

€ [2003] O] L140/1. European producers used to coordinate their positions during preparatory meet-
ings, before taking parcin the general meetings (see para 59).

277 [2002] QJ L1040/, ‘Europesn meetings’ were convened in the absence of the Japatese carte] members.

78 [2002} O L239/18. Representatives from the two US undertakings met on 4¢ least on 10 separate
occasions to prepare positions prior to multilareral meetings (para 86).

9 In Foed Flavesr Enbancers [2004) O] 19571, the Commission nored that ‘bilateral meetings were also
used to influence the outcome of the ‘general’ competitors meetings, For example, two undereakings met the
day before the multilateral meeting because one of them wanzed to secure the suppore of the other in relation
toa price increase to be applied to a customer (para 135).

__ 0 [1978] OJ L70/34. Neasly all carcel participants were members of a trade association named the
Genuine Vegetable Parchment Association’ (GYPA), which played a central role in the carrel. The GVPA sec-
tetariat collected all invoices for exporc sales issued by its members and established statistical tables setting out
.wra tonnages exported by each producer. Iealso received the price schedules established by manufacrurers dur-
ing the general assembly, such as the rates of increase and the dates on which the new prices were to become
applicable and sent them to the other members. However, the Commission zddressed the prohibicion
decision only to the GVPA members {paras 36-40).

1 Cwmm_ QJ L317/1. The creation of the ‘International Rolls Manufacturers Association (IRMA) was
purely instrumental in the implemencation of the cartel agreements. Careel members agreed to ser up a more
elzborate organisation for the purpose of coordinating the notification of individual eaquiries and the fixing
of quotation prices. IRMA was at the core of the cactet and all serategic decisions were taken within the frame-
work of the association’s meerings. However, the Commission did not include IRMA among the addressees
of the prohibition decisions, only its members,

. .~m~ {1984) OJ L220/27. The establishment of the carrel could not be dissociated from the creation of the
N.Sn Producer Group' (ZPG), an institutionalised organisation which ran the cactel in practice for 13 years.
Te is worch noting that the Comimission did not address the prohibition decision to ZPG, but only to under-
takings which were members of the ZPG and active in the Communiry. The Commission stated that ‘(tJhe
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Chapter 8: Cariels B. Typology of ﬁ.hwn&hwwhx%nimx& and Common Features of Collusion

e
i) Concealment Measures

However, there are a number of examples where the fiduciary companies actively take Pt
in the iltegal exchange of detailed competiror data. In Jralian Cast Glass, a fiduciary cq,
pany was entrusted by the cartel members with che task of supervising the proper implemey
tation of the cartel agreemenc at issue.2%® In Cast Iron and Steel Rolls, the cartel agteemen,
contained an obligation to pass on all customer enquiries immediately to a neutral office
Zurich (Switzerland). It was that office’s res ponsibility to notify all interested parties of ghe
other producers who had received the enquiry. The campetitors would then contact g,
other to establish suitable prices.?®® In Cartonboard, the cartel also used the services ofa
fiduciary company located in Zurich. This company provided the secretariat for the
Paperboard product board and was presenc at all cartel meetings 300

o viewof the bletant illegality of eheir behaviour and the severe penalties incurred if they are
discovered, cartels generally deploy considerable efforts to avoid detection, Concealment
icasures of all types can be found in careel decisions.

Coveringthe cartel’s tracks A basic security measure is to ensure that carte] meetings, and the
matters discussed at them, remain secret. To thas end, many cartel meetings have been convened
hotels in large international cities, and reservations for meeting rooms and zccommodation
made under false names. In Amino Acids ™ the cartel membets ook care to stagger their arrival
and deparcure times for the carvel meetings so as not to arouse suspicion by having the entire
group enter and Jeave the room ar the same rime, In food, Flavour Enbancers, carrel meetings were
- sometimes limited to juse a few undertakings who acred on behalf of the other compeitors in
order to limit the 1isk of detection.3% In many cases, cartel meetings have been organised just
" before or after official meetings of a legitimate trade association meeting, or during 2 trade fair

Towards a systematic sanctioning of fiduciary companies’ direct involvement For a
long time, the Commission had tended not to hold fiduciary companies responsible for the
cartel infringement to which they contribured. However, in fralian Cast Glags, evidence of the
fiduciary involvement was so strong thar the Commission considered that the fiduciary com.
pany had been a party to the anti-competitive agreement and addressed the decision ta jt.30!
No fines were imposed, however. Nevertheless, it appears that the Commission’s attitude
towards cartel facilitators is no longer so lenient. In Organic Peroxides, the Commission
imposed a symbolic fine on a Zurich-based fiduciaty for its blatant involverment in the
implementation of cartel activity, thus signalling that such behaviour is at risk of being
severely punished in the fumure,302

Paperless policy Cartel members also often endeavour 1o refrain from taking written
notes duting cartel meetings o from taking such notes away from che meeting room, or they
ensure subsequent destruction of any minutes or notes. In Cartonboard, the Commission
" noted thac cthere were, surprisingly, no notes of cerrain working groups whilst other, more
innocent meetings were documented in great detail. 3% There are many examples of
instructions to destroy all notes after the end of the meeting. 3% In SAS/Maersk, several
meastres were taken to avoid keeping a full written record of the points on which the carrel
members had agreed. 3 In Fadustrial Tubes, the unofficial meetings were conducred withour
documentary support, implying that normally no minutes or agenda were drafted. The
Commission found evidence of 2 cartel document specifying the security rules as ‘no paper,
no document, only with diskerte’, In Organic Peraxides, 2 iduciary company produced and
distributed data on agteed market shares in the form of 'pink’ and ‘red” papers which were
easily distinguishable from other papers and were collected up at the end of the meetings. 308

28 [1980] O] 1383/19. The fiduciary company had to draw up monthly summaries of shipments, con-
taining information on average prices for each product and each undertaking, and to carry out on their prem-
ses verifications of the informarion provided, including verification of the quantitics dispatched and of theiz
consistency wich the store accounts and with the general accounts. Ifit deemed i appropriate, the fiduciary
could request additional information and even carry out random checks on the physical quaatities compared
with the accounting quantities indicated or appearing in the store accounts,

9 [1983] Of L317/1. The Commission decision contains considerable evidence of the office’s direcr
involvement in the cartel, which took detailed minutes of the cartel arrangements made at the carte! meevings
and implemented concealment measures (see paras 10, 31). . .

30 (1994] O) L243/1. The Commission noted with scepticism, bowever, that the fiduciary's claims that
it had not kept any record of the cartel working proups, contrary o what its practice had rn.nn for Hrn.nm.rﬂ
commiteees. In that case, the fiduciary was entcusted with the task of rubning a very sophisticated 22._58_
system which was used to assist in the decermination and monitoring of individual market shares and in the
analysis of capacity utilisation.

301 [1980} OF L383/19. The Commission stared that ‘[iln assessing whether the agreements con-
cluded between [the cartel members} on the onc hand and Fides on the other were liable 1o reserict com-
petition on the marker in cast glass, despite the fact that the first three noB_.uun,pnm are manufacruring
undertakings and Fides a service undertaking, it ‘must be borne in mind that Fides enabled and con-
sciously assisted che implementation of the restrictions of comperition which were the very purpose of the

Storing cartel documents in private homes  The use of private homes as places of storage
of cartel documents, or as safe’ mailboxes for the exchange of sensitive informarion, is also

303 [2001] OF L152/24.

30t {2004] O] L75/1. The Commission reports that ir one high level meeting, 2 Japanese company repre-
sented all other Japanese members. This company seated chat 'it would laok suspicious if the Japanese produc-
ers all weat ta a Korean resort together'. In Organic Peroxidss [2005] QJ LE10/44 (full texe of the decision
available on DG COMP's web site}, 2 Swiss-based fiduciary company reimbursed travel expenses to avoid
leaving traces in the cartel members accounts and in Graphite Electrodes [2002] O L100/1, expenses for
meetings were paid in cash with no explicit reference to those meetings.

agreements, and consequencly it is jointly responsible for the resulting restrictive effects’ (see point I1.A.4 35 [1994) O] L243/1. .

of the decision}. E 8 See, for example, Graphite Blectrodes (2002} OF LI00/1. In Copper Phimbing Tuber (decision of
2 {2003] O] L6/1 (full cext of the decision available on DG COMP's web site). See also [P/03/1700. -~ 3Seprember 2004, Aull text of the decision available on DG COMP's web site), the Commission noted that if: any-

In chis case, the Commission found, inser afiz, that the fiduciary had stored the initial cactel agreement ina : onesent notes toone of the cartel participants, this person was reminded by phone o destroy the paper (see para 129),

safe; organised the meetings of the cartel members; taken charge of reimbursing the cravel expenses of ...rn B _ 37 Thus, in SASMuaersk {2001] OJ 1.265/15, the Commission uncovered a cartel docurnent reading:

participants in order to avoid traces of che cartel meecings in the undertaking’s accounts; produced, diserib- B ftlhe pares of the documents thag infringe Artide [81(1)), although they cannot be agreed upon and cannat

be puc on paper, we presume that becauss some people will not be present fin the future), chese parts will have

uted and collected the so-called ‘pink’ and ‘red’ papers with the agreed market shares which were, because of
to be written anyway and be put in escrow in the offices of lawyers from boch sides (see para 89). All marerial

their colours, casily distinguishable from other meeting documents and which were not aflowed to be taken

outside the fiduciary's premises; acted 25 2 moderator in case of tensions within the cartel; and even on price agreements, market-sharing agreements and che like had to be destrayed after the meetings and any
instructed all pacticipants on the legal dangers of the ineetings and of measures to take to avoid derection .. controversial material on PCs had to be deleted.
{see patas 91-105). - 908 [2003] OF L6/1 {full texe of the decision available ar DG COMP’s web site),
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Chapter 8: Cartels

Collection of data and circulation of detailed implementation documents The day.tg.
day management of cartels often involves a sophisticated exchange of IMpOrtant quangije,
of data such as sales volumes, price lists, rables of market shares or annual ‘budgers’, eithie;
for planning fresh agreements or monitoring existing ones. Cartels often rely on the legiri
mate staristical activities o a trade association to obtain the basic data on which they rely
to exchange further information and: 1o make their decisions {(Sodinm Gluconare, Zjy.:
LPhosphare) 32* However, the collection and processing of data may be done by the cartel -
members themselves, with a view to saving costs and/or minimising the risks of detgc.
tion. 32 Such carrel documents may be very sophisticated, as illustrated by numerous carte]
decisions.?* In Vitamins, exeremely derailed documents were maintained and circulated,
All three major European producers supplied to the Commission rables and spreadsheety

created and used for the purposes of calculating, reviewing and agrecing the sales quotasof

viraming A and E for each regional and national marker, 5

‘Coordinators’ and ‘market leaders’  Carrels often show a high degree of coordination
and contact within the network. Specific coordination measures may also be taken. In Pre.
insulared Pipes, a retired business executive with close petsonal connections to the ringleader -
of the cartel was engaged as a consultant to act as the ‘coordinator’ of the carrel 3% A ‘contact
group’ also played a fundamental role in the coordination of the cartel, The Commission
noted thac this ‘complex mechanism enabled the German contact group to monitor some
1,400 to 1,500 projects pet year which were over a DEM 50,000 threshold’ 328

The appointment of ‘market leaders’ of particular regional or nacional markets often serves
to ensure the coordination of cartel measures, such as collective price inidiatives. The mar-
ket leaders are supposed to take a first mover’ role in any price movement in the markers
for which they have been designated. In Vagetabls Parchment, 2 the cartel members fixed
prices for “free export markers’, that is countries in which no member manufacturer was
established. Once the carcel members had fixed the dace and rate of the price increase “price-
leaders’ in each market sent to the trade association secretariat, for circulation to the othet
members, the applicable price schedules 3% In Graphize Electrodes, the ‘home producer’ was

322 [2003] OFL153/1.

324 In Sedium Gluconate, the carcel participants had ceased 1o resort o a Swiss fiduciary but resumed dis-
cussions on this point as mutwal suspicion of cheating was growing (paras [19, 195, 196}. In Citriz Acid
[2602] ©J 1.239/18, each participant reported the tennage sold in cach region to the secretaria of the (rotar-
ing) president of the trade assaciation, which assembled the data and reporeed them back to the members by
telephone, broken down by firm and by region {para 100).

%25 Seeeg, in Citric Acid [2002] O] L239/18, the description of cestain carrel documents at para 101, Very
deailed market share 2nd price increase tables were circulated in Graphire Electrodes [20072) O L100/1, and
Carbonless Paper [2004] OT L115/1.

326 [2003] OF L6/1. The Commission described these documents as consisting of worksheets or support
documents used 10 fix the annual ‘budger’ for each prodacer on a country-by-country basis and charts com-
paring the actual sales of cach producer with their respective ‘budgered volumes, ie their quota for each
regional and national marlket both on an annual basis and for interim periods {sce paras 190-191).

321 [1999] Of L24/1, parz 33, ,

32 Para72.

31 (1978) OF L70/54.

330 Para 4.

TR0

B. Typology of Cartel Arrangements and Common Features of Collusion

- ade responsible for fixing the price on its domestic territory, and che other cartel members
swere expected to follow its price initiatives.33' Similar practices are described in Sodim
Gluconate™? and Fndustrial Tibes 33

?\ Enforcing Cartel Arrangements between the Participants

As regards the risk of ‘free riding’ inherent in any collusive schemes, the enforcement of the
pestrictive arrangements by the members is generally a major source of concern for compa-

“pies involved in carrels. Monitoring schemes aimed at ensuring compliance are therefore
- Frequently set up, and deviarions from the agreements are often subject to peer pressure or
' even penalties.

Moniroringschemes  The monitoring of compliance with the cartel agreements may simply
take the form of an informal agreement becween cartel members to provide each other with
evidence of the implementation of the measures taken,33 However, in many cases, the
monitoring takes 2 mote structured form. Compliance is often verified by cross-checking
the individual dara supplied by carrel members with global market data processed by a
coordinacor.? The monitoring of compliance may even take the form of more intrusive
methods and may lead to coercive measures. In Preserved Mushrooms, cartel members had
agreed that on request, each party would allow the other to check sales, producrion and dis-
parch documents; a joint accounting organisation would also be appointed to collect such
data for the common information of the pasties. ¥ In Jiufian Cast Glass ™ a fiduciary company

31 {2002} OJ L100/1. One undertaking was appointed as the marke leader for the US and certain parts
of Europe, whilst another was responsible for the rest of Europe. Japanese producers were market leaders ia
the Fat East (see para 50).

32 A matket leader was appointed in cach country and was in charge of serring the target price, The mat-
ket leader was chosen on the basis of its thorough knewledge of the country and of its influence in the said
country (see para 89).

13 12004] O] L125/50, ‘Market leaders’ were appointed, who were responsible for certain Member Stares.
The macket feader was the member of the cartel with the highest sales in a given countey. Market leaders were
in chacge of monicoring customer visits, of gathering information in thei respective cerritory and deciding
upon tatget price changes. A cartel participant stated that ‘the mission of the cartel leader [was] 10 protect the
interests of each member as agreed’. He had to be informed of all visits to cuscomers and to be immediately
informed of the negotiations. "‘Only the market leader [could) change the targers if necessary and [had o)
inform tmmediately all the companies invalved. [. . ] In case of disagreement berween a mernber and a mar-
ket leader, the market leader would take the nal decisjon’ (see para 108},

384 In Carbonless Paper, the monitoring of compliance with the price-fixing agreements was conducted
theough the exchange of the standard letters announcing price increases to customers. The Commission
found in the premises of one undertaking a bundle of standard leteers from a competitor o its customers,
together wich a card seat ‘with the compliments of another competitor (paras 102-103). In fndusirial Tibes,
compliance was monitored through exchanges of deriled information berween members on deliveries,
tnarket shates, customers and prices, primarily within the framewark of the cartel meetings, as well as by fax,
e-mait and telephone.

35 In Specialty Graphite {decision of 17 December 2002, full text of the decision available on DG COMP's
web site), the frequent exchanges of shipment records among cempetitors allowed a derailed monivoring of
sales and the detection of possible deviations from the cartel instructions. A trade association of a fiduciary
company may be encrusred with the task of collecting and aggregating individual sales data, Monitoring may
also be cacried out by 2 caccel member. In Sodium Gluconate, sales monitoring was initially conducted on the
basis of the scatistics supplied by a Swiss fiduciaty, but ro save costs, one undertaking was put in charge of coltece-
ingsales data a few days before the multilateral carcef meetings inseead (paras 92--93). Similar schemes weze iden-
tified in Citric Acid [2002} Q] L239/18 (paras 100-101) and Amine Acids {2001 O] L152/24 (paras 224-227}.

36 (19751 OF L.29/26, para 4(d).

31 (1980) O] L383/19.
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Chapter 8: Cartels

expand its production capacity by constructing new plant. After a period of intense py
war, the carce] was reformed after the undertaking which had led to the collapse Manageq
to obtain a higher quota which took into account its expanded capacity. In Vitamip;
Takeds's entry into the cartel arrangements for vitamin B2 provoked intense negotiatioy,
regarding annual quotas, with Takeda alleging that Roche had made 2 mistake in the caley
lation of marker shares and demanding a higher allocation. The Commission nored that -
“Takeda's volume aspirations were clearly a cause of irritation for Roche’ 252 In Cigyir Acid:

disputes also arose because certain undertakings were unhappy with the quotas that had -

been allocated to them. 353

Mutual suspicion of cheating  Grievances frequently result from suspicions that cereajy

cartel members are not complying with their obligations. In Sodium Ghconate?s: and

Clitric Acid,?®5 for instance, tensions arose regarding the monitoring of sales data, as Certain

cartel participants were accused of cheating. Food Flavour Enhancers provides Bumeroys -

examples of tensions between cartel participants. For instance, one participant would pg
longer agree to cooperate on pricing unless another participanc agreed to buy certain quan.
ities of the product from it.3% Grievances regarding alleged non compliance were alsy
tumerous.* Similar episodes can be found in Carbonless Paper’™ and Austrian Banks 35

Leniency programmes as an additional factor of instability On top of the natural instg.

bility of cartels, the adoption of leniency programmes by a large number of competition -

enforcement authorities has added an additional and significant source of distrust between
cartel members. In the EU, the chance of obtaining full immunity in exchange for repore-
ingan unknown cartel to the Commission has considerably increased the incentive for car-
tel members to denounce their peers before another participant does so. Tt is likely that the
facts that will be set out in future cartel decisions will illustezte this new and imporrane
source of tension within collusive schemes.

352 {2003] O] L6/1, para 280.

33 [2002) O] L239/18, para 97.

354 Para 93,

5 Jungbunzlauer was seen to be ‘causing problems’ in che group because it did not strictly adhere
to the agreement at all times and was perceived to be “dl-disciplined’ by the other cartel participants
{para 117}, -

356 {2004] OJ L75/1, para 102,

357 Paras 114, 116.

356 {2004) OJ L.115/1. The Commission reports thata cartel participant who doubted the accuracy of the
figures submitced by another asked for, and obtzined, the right to directly verify the figures in question at
the premises of that undertaking (sce para 106).

9 [2004] OJ L56/1. The case of one bank cutting interese ‘without prior notice’ prompted strong and
immediate reactions from the other cartel membess, who immediately convened the relevant cartel com-
miteee. The Commission ceports that '{fleelings ran high at the meeting and the undertaking in question,
which had already not complied with ocher carcel measures and which had not provided appropriace informa-
tion to competitors on the measures taken, was fiercely attacked by the other banks, It was “the unanimous
opinion” that there was "no justification” for the measure taken and that ic “contradicted the stated objective
of all the relevant committee meetings” ie “not to g0 zlong widh” any cuts in interest rates on loans. Any “such

senseless competition” was downright dangerous’ {see pata 172).

=

792

C. Investigating Hardcore Careels

C. Investigating Hardcore Cartels

1) The Initiation of 2 Case: Information Sources

The information that may prompt the Commission to start 2n investigation can come from
varfety of sources. It is widely known that a prime case-generator is the Commissior’s
niency Notice.?% Under the Leniency Notice, undertakings thac self-report a cartel
infringement and provide sufficient evidence to the Commission can receive immunicy
from fines?%' The Commission also has other means of tracing cartels: an investigation
- may result from the Commission’s own monitoring of markets, from information trans-
mitted to the Commission by Member Stare auchorities or by third country agencies; it
imay also originate from submissions by complainants {private customers or industrial
clients), or from whistleblowers {for instance {ex-Jemployees who wish to report wrongdo-
ing). Fach of these possibilities is discussed in greater detail below. Given the important

 place of the Commission’s Leniency Notice as an investigative tool in cartel proceedings, a

full in-depth secrion is dedicated to a discussion of all as pects of its functioning, 362

(a) Market Monitoring and Information from Other Investigations

The Comimission may put itself on the track of collusive behaviour through so-called ‘mar-
ket monitoring’. The term relates to the informal gathering of information and finding of
possible illegal behaviour in a given market, based on indications, first and foremost of an
economic nature, through an analysis of structural, behavioural and performance indica-
tors. The Comimission may search for particular occurrences or trends that go against the
expected cconomic development of those markets, such as a sudden (upward) swing in the
movement of prices ot strong price differentials berween geographic markets. Furchermore,
the Commission can examine the mechanisms by which particular markets operate and as
aresule of which (price} transparency is achieved.

Unless a masker monitoring exercise leads to the actual acquisition of evidence of a hard-
core cartel (which is relatively unlikely), the results may still provide the Commission with
asufficient basis for issuing requests for information. The question, however, is whether the
Commission will be able to obrain sufficient information through market monitoring to
enable it actually to carry out (surprise) inspections.®3 [n any case, it is difficule to see how
the Comunission can obtain sufficient leads without actually requesting information from

5 The Commission stated in 2004: ‘In eecenc years, most cartels have been detected by the European
Commission after one cartel member confessed and asked for leniency, [. . .J'. See the brochure U comperition
policy and the cansumer, European Commission, 2004, available ac <http:/fvww.publications.cu.int/>. (It should
be noted that the Leniency Notice daes not require a specific confession (as the brochuee states) by the undertaking
requesting immunity of 2 reduction of fines. On the specifics of the Leniency Notice, see Rurther para 8.104.)

%1 If the Comumission issues a final prohibition Decision with fines after the conclusion of its investiga-
tion, che undertakings whose (conditional) immunity is confirmed in that Decision will nevertheless be
named in ic, with all relevane facts about their participation. Also, a fine will be caleulated for it, from which
itis then gtanted immunity.

182 See paras 8.105-8.257, below.

38 It should be noted that the mere fact that an industry appears not £o be pecforming in a comperitive man-
bier, cannior, by itself, constitute proof of an infringement, unless—according to Woodpuip—there exists no other
explanation for the malfunctioning ofthe market than an agreement or a concerred practice between comperitazs,

70%
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