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Anson Rabinbach

The Challenge of the Unprecedented —
Raphael Lemkin and the Concept of Genocide'

I. ‘Lemkin’s Law’.

Just a few vears ago, the Polish-Jewish jurist, Raphael Lemkin (1900-1959)
could be described as a “largely forgotten immigrant from Peland whe
coined the word genccide and pushed a convention cutlawing it through the
General Assembly.”? When he died in New York City in 1959, Lemkin was
so destitute that the American Jewish Committee had to pay the costs for his
funeral and burial. Only with the creation of the International Tribunal for
Crimes in former Yugoslavia (1993) and the International Criminal Tribunal
for Rwanda (ICTR) (1994) which secured the first ever conviction for the
crime of genocide, has Lemkin emerged from undeserved obscurity. Yale
University now awards a Raphael Lemkin Prize for International Human
Rights and on the centenary of his birth (June 2001) the United Nations paid
homage “to the man who was both father and midwife to the word genocide,
and brought into being the Genocide Convention.” The main speakers were
Secretary General Kofi Annan’s wife, Nane Annan and David Scheffer, the
Clinton administration’s ambassador at large for war crimes. Ironically, the
commermoration came at a time when the newly installed Bush administra-
tion had already apnounced that it would not be party to the International
Criminal Court (initially supported by the Clinton administration in Rome
in 1998} and that it had quietly requested that the United States’ negotiator
— who had in fact been Mr. Scheffer — be withdrawn.*

1 This article was originally presented as the Vierte Simon-Dubnow-Vorlesung of the Si-
mon-Dubnow-Institut fiir jiidische Geschichte und Kultur an der Universitit Leipzig,
December 18, 2003,

2 Barbara Crossette, Salute to a Rights Campaigner Who Gave Genocide its Name, in: New
York Times, 19 Jupe 2001. Lemkin’s correct birthdate is Jupe 24, 1900, not 1901 as the
UN. commemoration and several secondary sources indicate. )

3 Samantha Power, A Problem from Hell. America and the Age of Genocide, New York
2002, 47. Also see William Korey, An Epitaph for Raphael Lemkin, Jacob Blaustein
Institute for the Advancement of Human Rights, New York 2001, iii.

4 Crossette, Salute to a Rights Campaigner, For a summary of the US position on the
nternational Criminal Court see David Scheffer, Ambassador at Large for War Crimes
Issues, Address at American University, Washington D.C. {14 September 2000)
http:/fwww.state.gov/documents/organization/7095.doc.

JBD1/ DIYB - Simon Dubnow Institute Yearbook 4 (2005), 397--420.
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Samantha Power’s Pulitzer Prize winning book, A Problem from Hell.
America and the Age of Genocide, provides an admiring portrait of Lemkin
and anoints the Genocide Convention “Lemkin’s Law.” Power strongly con-
demns the United States government for its failure to follow Lemkin’s ex-
ample in pressing for international legal and military mechanisms to prevent
and punish genocide over five decades. According to Power it was not lack
of moral clarity or indifference but the absence of political will that led to
that failure:

“What is most shocking is that US policy makers did almost nothing to deter the crime.
Because America’s ‘vital national interests’ were not considered imperiled by mere geno-
cide, senior US officials did not give genocide the moral attention it warranted. Instead

of undertaking sieps along a continuum of intervention — from condemning the perpe- ’

trators or cutting off US aid to bombing or rallying a multinational invasion force — US
officials tended to trust in negotiation, cling to diplomatic niceties and ‘neutrality,” and
ship humanitarian aid.”

Whatever one thinks of Power’s argument — and her critics have underscored
some of the paradoxes of her strong defense of unilateralism and military
force as opposed to diplomacy and “soft power” — the success of her book
feaves little doubt that Lemkin’s concept has found new and passionate ad-
vocates, and not just among journalists.® Historjan Dirk Moses also notes
that among historians “recent research is returning to the Lemkian origins
of the concept by stressing the links between the Holocaust and other in-
stances of ethnically motivated mass murder and extermination.”” Similarly,
the Isracli-American historian Omer Bartov writes, Lemkin has also found
strong supporters for his powerful argument that there is a strong interrela-
tionship between war, genocide, and modern identity.®

IL. Defining “Genocide™: The Instability of the Concept

Despite the relative neglect of his contribution, there has been more than a-

decade of intense discussion of the limits and weaknesses of the concept of
genocide. It would be impossible to attempt to sammarize this extensive

5 Power, A Problem from Hell, 504,

6 See especially the thoughtful review: Stephen Holmes, Locking Away, in: London Re-
view of Books, November 2002, accessed online at http://www.lrb.co.uk/v24/m22/
holmO1_html.

7 Dirk Moses, The Holocaust and Genocide, in: Dan Stone (ed.), The Historiography of
the Holocawst, New York 2004, 533-555, 535.

8 Omer Bartov, Mirrors of Destruction. War, Genocide, and Modern Identity, New
York/Oxford 2000.
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discussion here. There is no doubt that the concept of genocide and the Unit-
ed Nations Convention on the Prevention and Punishment of the Crime of
Genocide are, as Lemkin believed they would be, milestones in the progress
of international legislation and humanitarian rights. Defining genocide in
Axis Rule in Occupied Europe (1944), Lemkin included a broad array of
techniques of destruction:

“to signify a coordinated plan of different actions aiming at the destruction of essential
foundations of the life of national groups, with the aim of annihilating the groups them-
selves. The objectives of such a plan would be disintegration of the political and social
institutions, of culture, language, national feelings, religion, and the economic existence
of national groups, and the destruction of the personal security, liberty, health, dignity,
and even the lives of the individuais belonging to such groups.”®

However, as Lemkin later argued, the Genocide Convention dealt more nar-
rowly “with the monstrous crime of wholesale destruction of nations, races and
religious groups [and] requires the specific intent to wipe out all inhabitants of
a country belonging to such groups in a manner that substantial parts of these
groups are annihilated.”!® According to The Genocide Convention, adopted on
December 9 1948,

“genocide means any of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religions group, as such: {a) Killing members of
the group; (b) Causing serious bodily or mental harm to members of the group; (c}
Deliberately inflicting on the group conditions of life calculated to bring ahout its phys-
ical destruction in whole or in part; {d) Imposing measures intended to prevent births
within the group; (&) Forcibly transferring children of the group to another group.”!!

Subsequently, some would extend his construction to include more diverse
victim groups — political groups and classes — or expand his notion of per-
petrators to include not merely states and individuals but “representatives”
of the nation-state, including soldiers, settlers, and missionaries.”> Attempts
to include, for example, mass bombardment, effects of occupation, depopu-
lation, famine, disease, and gross negligence (Bhopal, Chernobyl) have led

9 Raphael Lemkin, Axis Rule in Occupied Europe. Laws of Occupation — Analysis of Gov-
ernment — Proposals for Redress, Washington, DC 1944, 79-95,

10 Jacob Rader Marcus Center of the American Jewish Archives, Cincinnati, Ohio, Raphael
Lemkin Manuscript Collection, Number 60, Box 4, Folder 4 [hereafter Raphael Lemkin
Manuscript Collection, AFA], Speech on the Genecide Pact, Delivered at Yale University,
n.d.

11 United Nations Convention on the Prevention and Punishmeat of the Crime of Genocide.
Adopted by Resolution 26G (IH} A of the UN General Assembly on 9 December 1948
{(Chapter H). Entry into force: 12 Fanuary 1951,

12 Helen Fein, Genocide. A Sociologicai Perspective, London 1993, 8-25; George J, Andre-

- epoulos (ed.}, Genocide. Conceptual and Historical Dimensions, Phifadelphia 1994, es-
pecially the essays by Leo Kuper, Frank Chalk, and Israel W. Charny.
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some scholars to propose either eliminating entirely or distinguishing de-
grees of intent.!* The danger here is of course that the word can easily be-
come einptied of meaning, degraded by excessive and needless repetition,
finally reaching the stage of what Alain Finkielkraut called “verbal inconti-
nence.”’* Others would insist on a less elastic concept, closer to Lemkin’s
own, distinguishing more sharply, for example, between genocide and ‘eth-
nic cleansing’ (forcible removal but not killing of populations) or wartime
pogroms, massacres, deportations or even mass killing by bombing, none of
which “intend” te destroy “in whole or in part” (Lemkin’s formulation) en-
tire population groups.'

In the American context, the polarization between an “exclusive” notion
of “uniqueness™ is represented by scholars like Steven Katz, who claims that
“the concept of genocide applies onfy when there is an actualized intent to
physically destroy an entire group [and refers only to the Holocaust] and by
‘inclusivists’ like David E. Stannard and Ward Churchill who include dis-
ease and depredation, as well as enslavement and massacre of native Amer-
icans in the term. Churchill goes stilt further, charging that uniqueness was
itself a form of ‘denial’” {because it invalidates other genocides).’® These
debates, whose ferocity comes in no small degree from the competitive vic-
timhood inherent in American multicultural politics, have generated more
confusion than clarity.'? Significantly, as Dirk Moses has rightly pointed out,
both Holocaust “exclusivists” and the postcolonial “inclusivists” (who do
not consider “intent’ cruciak) have found support in Lemkin’s writings.'®

Not only these historical controversies but public political debates over
the occasion for military and humanitarian intervention underscore the pex-
petual instability and ambiguity of Lemkin’s concept.” Does historical

13 Henry Huttenbach, Locating the Holocaust on the Genocide Spectrum, in: Holocaust and
Genocide Studies 3 (1988), 289-304.

14 Alain Finkielkraut, The Future of a Negation. Reflections on the Question of Genocide,
Lincola 1998, 95.

15 This approach is effectively argued by Eric D. Weite, A Century of Genocide. Utopias of
Race and Nation, Princeton/Oxford 2003, 9-11. Weitz distinguishes usefully between
genocidal acts and genocidal regimes. .

16 David E. Stannard, American Holocaust. The Conquest of the New World, Oxford 1992,
256; Steven Katz, The Holocaust in Historical Context, vol. 1: The Holocaust and Mass
Death Before the Modern Age, New York 1954, 28, 129.

{7 Indian rights activist Ward Churchill claims that when Raphael Lemkin coined the term
in 1944, “he went to considerable lengths in explaining that it was intended to describe
policies and processes designed to bring about the dissolution and disappearance of tar-
geted human groups, as such.” Ward Churchill, Forbidding the “G-Word.” Holocaust
Deeniat as Judicial Doctrine in Canada, in: Other Voices, vol. 2, no, 1 (February 2000),
http://www.othervoices.org/2.1/churchill/denial. html.

18 Moses, Holocaust and Genocide, 535.

19 ibid., 535
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“genocide” sensitize or desensitize those who suffer from mass murder and
ethnic cleansing 7 Does the obligation to act in cases of genocide make it
more difficult for representatives of states, especially signatories of the con-
vention, to publicly invoke the word “genocide?” Does the “rhetorical ad-
vantage” of invoking the word “genocide” as a polemical instrument para-
doxically tend to support those who oppose rather than favor intervention??
The chief difficulty that all theorists face is that with the aitempt to find a
single “generic concept” that would encompass the variety of historical
genocides past, present, and future the definitional enterprise increasingly
becomes lacking in substance and clarity, becoming at once excessively
elastic, or excessively specific.

There is no doubt that whatever are its basic conceptual flaws and lack of
political efficacy, the Genocide Convention established for the first time a
normative legal basis for the behavior of states toward their own people. In
this regard, Lemkin’s legacy is secure. Yet, when Lemkin died in 1959,
though it had been adopted by the United Nations and ratified by more than
50 (today 135) countries, the Genocide Convention was plagued by the fail-
ure of the most important country, one of its earliest supporters, to ratify the
convention — the United States. During the Cold War the charge of genocide,
though frequently used as an accusation by both sides in the conflict, was
of no substantive legal import. The difficulties Lemkin’s concept faced in
the first three decades of its existence is a story about how the concept of
genocide was discursively situated at the intersection of the two most frac-
tious issues of the early 1950s — Cold War politics and the politics of race
in America. Examining the historical roots of this failure ilfuminates why
the United States government in the 1950s suddeply withdrew from inter-
national covenants until the late 1980s. Ronald Reagan, it should be recalled,
finally signed the Genocide Convention in 1988, as a public recompense for
his noterious trip to Bitburg three years ago. But the historical conjuncture:
of the concept of genocide is cnly part of the explanation; in conclusion, I
will remark briefly on Lemkin’s unpublished “autobiography” which is par-
ticularly revealing about the ambiguity that I believe is inherent in the con-
cept of genocide — the “instability” between the historical and the legal,
between the cultural and the “ethnical,” between intent and consequence -
that continue to haunt Lemkin’s concept.

The problem, perhaps the impossibility, of finding an heutistic definition
that would encompass the wide variety of genocides that have taken place

20 Ibid.

21 Peter Novick, The Holocaust in American Life, New York 1999, 255. See also Bernard
Bruneteau, Le Siécle des génocides, Paris 2004; Adam Fones (ed.), Genocide, War Crimes
and the West, History and Complicity, London 2004; Jacques Semelin, Analyser le mas-
sacre. Réflexions comparatives, Paris 2002,
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both during the 20th century and as well as in the historical past is consid-
erable. As Mark Osiel has argued, the legal and the historical often work at
cross-purposes: the law aims at inclusivity and generalizability: history at
distinctions and differentiations. Though not all genocides are equal, as a
legal concept, the crime of genocide is premised on the historical *commen-
surability” of genocidal intentions, acts, events, and consequences. For ex-
ample, if lawyers were to conclude from historical comparisons and juridical
evidence that the events judged at Nuremberg were “utterly incommensura-
ble” they would have to conclude that “the legal rules that emerged from the
trial would be inapplicable to virtually all subsequent events however sim-
ilar.”?* Courts, and more generally, legal concepts, therefore play down the
elements of particularity and notoriously disavow “metaphysical concepts”
like uniqueness. For that reason, Hannah Arendt could remark that “the Nazi
crimes, it seems to me, explode the limits of the law.”® During the discus-
sions of the Convention draft the Soviet delegation and its supporters in the
Hastern Buropean “People’s Republics” opposed including political groups
(since states have the right to suppress armed insurrection} while England
and France balked at the inclusion of “cultural” genocide (that would, they
feared, judge colonial policies). Consequently, neither political nor cultural
destruction would be included. As Power points out, if the perpetrator did
not target a national, ethnic or religious group as such, then killings would
constitute mass homicide bui not genocide. In November 1946, Lemkin
waorried that “we might lose the convention because of the inclusion of po-
litical groups, which is considered by many delegates as a controversial is-
sue.”? Consequently, the United Nations Convention on Genocide adopted
on December 9, 1948 removed from consideration “political” groups and
“cultural” genocide from Lemkin’s original definition, other parameters
were still left notably imprecise. As indicated above, the Convention speci-
fied that there must be intent to destroy (not merely eliminate} in whole or
in part four types of victim groups — “national, ethnical, racial or religious”
—and included six acts that “in whole or in part” count as genocide —“killing,
causing serious bodily or mental harm, inflicting conditions of life calculat-
ed to bring about destruction, imposing measures intended to prevent births,

22 Mark Osiel, Ever Again. Legal Remembrance of Administrative Massacre, in: University
of Pennsylvania Law Review 144 (1995}, 549.

23 Hannah Arendt, Letter to Karl Jaspers, in: Hannah Arendt Kari Faspers. Correspondence
1926-1969, ed. by Lotte Kohler/Hans Saner, New York/San Diego/London 1992, 54. See
also Osiel, BEver Again, 550, oa this point.

24 Letter from Raphael Lemkin to Miss Romme, November 1946, American Jewish Histor-
ical Society, New York [hereafter AVHS], Lemkin Papers, P-154, Box 2:3. The May 1947
and Aprit 1948 drafts of the Genocide Convention includes political and linguistic groups,
but in the final text Article I does not include either group.
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and the forcible transfer of children from the group.”® That definition, as
philosopher Berel Lang has pointed out, is excessively vague about the sig-
nificance of “intent” versus “consequence,” “physical” versus “cultural” de-
struction, and of course, what degree or magnitude is required for mass mur-
der to rise to the level of “genocide.”?

Whether courts or juridical decisions can ever render justice in the face of
crimes of history (rather than punish criminal behavior per se) is debatable;
certainly to claim that law could do so exclusively is hubris. Lemkin believed
that certain words “carry in themselves a moral judgment” and that they are
“the reply of man to social need.”? Not without irony, Lemkin’s admirers have
marveled at his single-minded belief in the efficacy of both law and language
to alter reality. In an age when the word “Holocaust” often atiests to the inabil-
ity of language to communicate the horror inflicted by the Nazis, Lemkin’s
almost nafve belief that language translated into law could not merely instan-
tiate justice but actually prevent mass murder appears almost quaint. Legal
decisions and legal thought are themselves part of the flux of historical mem-
ory, all the more so in Lemkin’s case, despite his efforts to fix crimes juridically.
Though Lemkin believed that the “great force of the genocide convention lies
in the fact that it declares the crime of Genocide to be a non-political crime,”*
his efforts to secure its acceptance and adoption demonstrates that issues of
international law are no less political than those affecting domestic law. He
firmly believed that genocide was a matter of natural right, no different in
principle from homicide: “as in the case of homicide, the natural right of exis-
tence for individuals is implied: by the formulation of genocide as a crime, the
principle that every national, racial and religious group has a natural right of
existence is claimed.”* The problem of the genocide concept however reveals
the difficulties of translating supranational principles in a world where interna-
tional Jaw and sovereignty remained and remain intimately entwined.” Even
an early critic, the jurist Hans Kelsen, concluded that “the new concept of
‘genocide’ is rather of political than of legal significance.”!

“Genocide” is, like all concepts, historical in its origin and reception, not
exempt from the ways that a traumnatic event inevitably disrupts the relation-

25 Convention on the Prevention and Punishment of the Crime of Genocide (1948).

26 Berel Lang, The Future of the Holocaust. Between History and Memory, Ithaca/l.ondon
1999, 15-25. -

27 New York Public Library [hereafter NYPL], Raphael Lemkin papers 1947-1959, Reel
VI: Writings — Genocide, Introductien Into the Study of Genocide, n.d.

28 Raphael Lemkin Manuscript Collection, AJA, Number 60, Box 4, Folder 4, Speech to
the United Jewish Appeal, n.d.

29 Raphael Lemkin, Genocide, in: American Scholar 15 (April 1946), 227-230, 229,

30 Finkielkraut, Future of a Negation, 100.

31 Hans Kelsen, Review of Axis Rule in Occupied Europe, in: California Law Review 34
(1946), no. 1, 271.
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ship between history and memory. The ambiguity of “genocide” can in large
part be attributed to Lemkin’s universalization of the specific events of the
destruction of Furopean Jewry and the annibjlation of the Polish “nation”
(ethno-national murder) without adequately reflecting on its own historicity.
Put it in another way, the concept of genocide has its historical origins in the
last phase of World War II (1943) and implicitly affirms the victory of the
moral norm of positive law against the “laws of nature” or “biology” prac-
ticed and reiterated by the Germans during the Nazification of Europe.*
More specifically, in his magisterial work Axis Rule in Occupied Europe
(1944) Lemkin justified the concept of genocide by a strongly historical
account of the events of 1939-43 in which the murder of the Jews was si-
multaneously assimilated to and distinguished from a narrative of the ethnic
homogenization or ‘Germanization’ of annexed Polish and Ukrainian {and
also Western European) territory. Lemkin paradoxically acknowledged the
“biclogical” dimension of the Judeocide and simulianeously emphasized
that the Jewish catastrophe was only prior to and larger in scale than the
planned destruction of the other “Slavic” peoples.* In this respect Nazi
genocide was, he maintained, analogous to earlier crimes committed against
efhnic minorities like the Kazakhs in central Asia, the Armenians in Turkey,
or the expulsion of the Greek orthodox population from Asia Minor by the
Turks in 1922. Lemkin recognized that the Jews “being one of the main
objects of German genocide policy,” made them distinctive, but did not en-
tirely separate the fate of the Jews from the fate of the Poles (for whorm
annihilation was, he believed, also prescribed) and other minorities left un-
protected by the post World War I treaties.>* _

III. A Double Murder: Lemkin in the United States

Arriving in neutral Sweden in 1940 after a harrowing flight from burning
Warsaw where he had been assistant public prosecutor until 1939, Lemkin
began to collect material on the new Nazi order in Europe. In April 1941 he
arrived in the United States where he had been invited to teach international
law at Duke University. In June 1942, the US Board of Economic Warfare

32 The draft preface to Axis Rule, dated 15 November 1943, contains the word genocide.
Dan Diner, The Destruction of Narrativity. The Holocaust in Historical Discourse, in:
Moishe Postone/Eric Santner (eds.), Catastrophe asd Meaning. The Holocanst and the
Twentieth Century, Chicago 2003, 67-80.

33 See John Connelly, Nazis and Slavs. From Racial Theory to Racist Practice, in: Central
European History 32 (1999), 135,

34 Diner, Destruction of Narrativity, 76.
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in Washington offered him an appointment as chief consultant. Years later,
in his vnpublished memoir entitled “Totally Unofficial,” Lemkin recalled his
mood at the time:

“The impression of a tremendous conspiracy of silence poisoned the air. There was no
escape from this feeling. There was not even an explanation of such conspiracy morally
possible. A double murder was taking place. One performed by the Nazis, the other
performed by the Allies, who refused to make it known that the execution of nations and
races had already started,”

It is worth noting here that the formulation: “nations and races” informs both
his memory and his analysis, encompassing both the destruction of the Pol-
ish nation and the Jewish “race.”

In August 1941 Winston Churchill delivered his famous radio broadcast:
“We are,” he said, “in the presence of a crime without a name.””* The fol-
lowing vear Lemkin provided the name in Axis Rule, where he devoted a
chapter to “the necessity of coining a new term for this particular concept:
genocide. This word is made from the ancient Greek word genos (race, clan)
and the Latin suffix cide (killing). Thus, genocide in its formation would
correspond to such words as tyrannicide, homicide, patricide.™ Lemlkin’s
term won almost immedjate acceptance. In a Washington Post editorial en-
titled “Genocide” on December 3, 1944, the wiriter noted recent evidence of
the gas chambers in Auschwitz and Birkenau, and wrote “It is a mistake,
perhaps, to call these killings ‘atrecities.” [. . .} On the scale practiced by the
Germans, this is something new.”?®

Lemkin repeated the story of the origins of the concept of genocide many
times during his career, but with different emphases, In Axis Rule he under-
scored the point that though the word itself was a product of the Second World
War he hiad first proposed the creation of a multilateral convention making the
extermination of human groups an international crime in his 1933 report to the
Fifth International Conference for the Unification of Criminal Law (though he
had not in fact attended this conference, but acted from Poland) held in Madrid
under the auspices of the League of Nations.*® While in Poland, he had called

35 NYPL, Raphael Lemkin papers, Reel IIL: Biographical and Autobiographical Sketches,
Totally Unofficial, unpublished ms., n.d.

36 Lemkin, Genocide [1946], 227.

37 Lemkin, Axis Rule, 79.

38 Genocide, in: The Washington Post, 3 December 1944, See also Genocide, in: New York
Times, 26 August 1943, ,

39 On Lemkin's role in Poland see Claudia Kraft, Europa im Blick der polnischen Juristen,
Rechtsordnung und juristische Profession in Polen im Spanmingsfeld zwischen Natien
und Buropa 1918-1939, Frankfurt a.M. 2002; idem, Vélkermorde im 20. Jahrhundert.
Rafal Lemkin und die Ahndung des Genozids durch das jnternationale Strafrecht, in:
Joachim Hdsler/Wolfgang Kessler (eds.}, Finis Mundi. Endzeiten und Weltenden im dst-
lichen Europa (Festschrift fiir Hans Lemberg), Stuttgart {998, 91--110.
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such crimes “acts of barbarity” paralleling slavery, piracy and other universally
recognized offences against the law of nations. Though Lemkin viewed the rise
of Nazism in Germany as the immediate threat which necessitated such a new
international convention he did not refer to Germany in his report. Under “Acts
of Barbarity” he included crimes directed against the ethnic, religious or social
collectivities whatever the motive (political, religious) and of all types, for
example, “massacres, pogroms, actions undertaken to ruin the economic exis-
tence of the members of a collectivity, etc.”™ Lenkin also included the system-
atic destruction of works of cultural heritage as “Acts of Vandalism.” Though
Lemkin had indeed made such a proposal, he had been prevented from attend-
ing the Madrid conference, his superiors feared, so as not to offend the German
delegation.” But a decade later, however, he did not mention this fact and
referred to the 1933 Madrid report as “a proposal for international repression
of Nazi activities,” Given the date of the Madrid Conference it is highly unlike-
ly that Lerkin was so far sighted that he anticipated German crimes committed
after 1939. Lemkin’s curious insistence on 1933 as the date of the original
formulation of his concept might plausibly be considered from another point
of view. In virtually everything he wrote about how he invented the concept of
genocide and why he decided to dedicate his life to realizing it, Lemkin insisted
on emphasizing that he first envisioned the concept in 1933 but only invented
the term in 1943 while writing Axis Rule. This was no mere vanity on Lemlkin’s
part. It set forth a narrative in which the concept of “genocide” antedated and
anticipated the murder of European Jewry. By dating the origin of the concept
to the decade prior to the Holocaust Lemkin could and often did disassociate
the origin of the term from his personal experiences as a-Jew and a Pole,
situating it in the pre-Nazi (or early) Nazi era.

40 Acts Constituting a General (Transnational) Danger Considered as Offences Against the
Law of Nations By Raphael Lemkin, lecturer on comparative law at the Institute of Crim-
inology of the Free University of Poland and Deputy Prosecutor of the District Court of
Warsaw. Additional explications to the Special Repoit presented to the 5th Conference
for the Unification of Penal Law in Madrid (14-20 October 1933). “Les actes constituant
un danger general (interétatique) consideres comme delites des droit des gens.” Explica-
tions additionefles av Rapport spécial préseat® i la V-me Conférence pour 1'Unification
du Droit Penal 3 Madrid (14-20X. 1933} Paris, 1933. Also see “Akte der Barbarei und
des Vandalismus als delicta juris gentium” (Acts of Barbarism and Vandalism under the
Law of Nations), in: Internationales Anwaltsbiatt (Vienna) 19 (November 1933), no. 6,
117-119.

4] Power writes that when Lemkin’s paper was circulated, it infurjated the German delegates
and caused the Polish Foreign Minister, Josef Beck, to slam him for “insulting our Ger-
man friends.” See Power, Problem from Hell, 22. This story conflicts with another version
in which Lemkin notes ¢hat the occasion for the paper was the murder of 600 Assyrians
by the Iragi army in 1933. See Korey, An Epitaph for Raphael Lemkin, 9. It is not clear
what actually occurred at the Madrid conference.
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In some respects Lemkin’s 1933 formulation did anticipate the more com-
prehensive definition of genocide in Axis Rule a decade later (quoted in its
entirety):

“Generally speaking, genocide does not necessarily mean the immediate destruction of a
nation, except when accomplished by mass killings of all members of a nation. It is intended
rather to signify a coordinated plan of different actions aiming at the destruction of essential
foundations of the life of national groups, with the aim of annihilating the groups them-
.mn?ow. The objectives of such a plan would be disintegration of the political and social
Institutions, of culfure, language, national feclings, religion, and the economic existence of
national groups, and the destruction of the personal security, liberty, health, dignity, and even
the lives of the individuals belonging to such groups. Genocide is directed against the na-
tional group as an entity, and the actions involved are directed against individuals, not in
their individual capacity, but as members of the national group,™?

Axis Rule was path breaking, immensely well-informed, but also a curious
book: two-thirds is devoted to documentation of laws and decrees of the
Axis powers and their puppet regimes; one third is devoted to a careful
analysis of the political, social, cultural, economic aspects of Nazi occupied
Europe. An entire chapter (nine) is devoted to an explication of the concept
of genocide. Axis Rule is aimed at both revealing the nature of Nazi rule and
establishing a heuristic and a normative concept of “genocide.” “Genocide”
thus combined elements of what Lemkin had called “acts of barbarity” and
“acts of vandalism” into a single “generic concept.” It also drew directly on
the then recent fate of Poles and Jews to articulate a concept of group anni-
hilation that was fundamentally different from other kinds of forcible assim-
ilation (Germanization) and “denationalization.” As Lemkin eéxplained:

“The author believes, however, that this word is inadequate becanse: 1.) it does not
connote the destruction of the biological structure; 2.} in conuoting the destruction of
one national pattern it does not connote the imposition of the national pattern of the

oppressor; and 3.) denationalization is used by some authors to mean only deprivation
of citizenship,”™

It is evident that biological destruction is applied here to both Jews and
Poles, as Lemkin noted in the following passage:

“If one uses the term ‘Germanization’ of the Poles, for example, in this connotation, it
means that the Poles, as human beings, are preserved and that only the national pattern
of the Germans s imposed upon them. Such a term is much too restricted to apply to a
process in which the population is attacked, in a physical sense, and is removed and
supplanted by populations of the oppressor nations.”**

42 Lemkin, Axis Rule, 79.
43 Ibid., 80.
44 Thid.
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2

I other words, Lemkin explicitly rejected terms such as “denationalization
or ‘Gertmanization’ because such terms did not adequately underscore the
irreducible biological core of genocide “such as causing the physical decline
and even destruction of the population involved.”*

Elsewhere, however, Lemkin clearly distinguished between Nazi practic-
es toward three groups: “people related by blood to the German people,”
Jews, who are “to be destroyed completely;” and peoples “not related by
blood” who are not deemed worthy of being Germanized, like the Poles.*
In this schema, genocide is directed against all three types of “pationhood,”
but Poles are targeted for physical destruction (starvation, ethnic cleansing)
while only Jews are targeted for biological destruction.

Lemkin’s “one generic notion” suffered from any number of other ambi-
guities, inconsistencies, and incoherencies which continue to plague its use
right up to the present. At times Lemkin distinguished between cases of
racial genocide and national genocide, regarding the fate of the Jews and
gypsies as “racial” as opposed to “colonisatory,” a broader concept that
would caver Poles, Serbs, Russians, and even the occupation of the French.
While Lemkin “did not yet fully comprehend the total planned annihilation
of the Jewish people in Europe,” there is no doubt that he understoed with
great prescience and clarity that the “Jews were to be destroyed complete-
Iy.”¥7 But Lemkin also noted: “The Nazi plan of Genocide was related to
many peoples, races, and religions and it is only because Hitler succeeded
in wiping out six million Jews, that it became known predominantly as a
Jewish case.”8

Another difficulty is that Lemkin frequently elided the distinction be-
tween genocide as a “modern” crime and as a universal feature of mankind
throughout history.* In Axis Rule Nazi crimes are essentially seen as “a
gigantic scheme to change, in favor of Germany, the balance of biological
forces between it and the captive nations for many years to come.” But
Lemkin also suggests that the Second World War marked an atavistic regres-
sion to “an ancient barbarity.”® Elsewhere, Lemkin notes: “the crime of the
Reich in wantonly and deliberately wiping out whole peoples is not utterly

45 Thid.

46 1bid., 87.

47 Yehuda Bauer, Whose Holocaust?, in: Midstream 29 (1980), nc. 9, 42-46.

48 Raphael Lemkin Manuseript Collection, AJA, Number 60, Box 7, Folder 13 (Nurem-
berg), I Draft: The Hitler Case, n.d. — In a footnote Lemkin cited the Joint Declaration
by members of the United Nations of December 17, 1942, which reported that the German
authorities “are now carrying into effect Hitler’s oft-repeated intention to exterminate the
Jewish people of Europe.” Lemkin, Axis Rule, 87.

49 Raphael Lemkin, Genocide — A Modern Crime, in: Free World. A Non-Partisan Magazine
devoted to the United Nations and Democracy 4 (April 1945), 39-43.

50 Lemkin, Axis Rule, 80. ’
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new in the world. It is only new in the civilized world as we have come to
think of it. It is so new in the traditions of civilized man that he has no name
for it.””* In a contemporanecus interview, however, Lemkin claimed that
genocide “was a crime as old as history.”®

Finally, one of the major reasons for “genocide’s” ambiguity lies in the
considerable gap between the magnitude of Lemkin’s 1944 example and his
frequent recourse to more culturally restricted cases where he argues for
minority rights and the protection of minority cultures that he had fore-
gronnded in 1933.% Genocide, he argued, affects “the vital interests of ali
civilized people.” Since minorities exist in all countries, if their persecution
is tolerated anywhere, the very moral and legal foundations of constitutional
government may be shaken. Its toleration “is an admission of the principle
that one national group has the right to attack another because of its sup-
posed racial superiority.” Finally, he asserted that there is a universal cultural
obligation or moral imperative to prevent genocide:

“cultural considerations speak for international protection of national, religions and cul-
tural groups. Cur whole heritage is a product of the contributions of ali nations. We can
best understand this when we realize how impoverished our culture would be if the
peoples doomed by Germany, such as the Jews, had not been permitted to create the
Bible, or to give birth to an Einstein, a Spinoza; if the Poles had not had the opportunity
to give to the world a Copernicus, a Chopin, a Curie; the Czechs, a Huss, a Dyvorak; the
Greeks, a Plato and a Socrates; the Russians, a Tolstoy and a Shostakovich. ™™

Is this merely Lemkin’s “eurocentrism” as Michael Ignatieff has claimed?
Is genocide only something that happens when civilized peoples desiroy
civilized peoples, a feature of Lemkin’s blinkered universalism?%

IV. The Or.m&nbmm of the Unprecedented

In 1945, Lemkin lefi scholarly life and took up “the challenge of the unprec-
edented” to establish a positive legal basis for a crime that would be sub-
jected to international jurisdiction. At that time, the idea of a Jaw against
genocide represented a legal novum. The “unprecedented,” Arendt pointed
out, “once it has appeared, may be a precedent for the future” and conse-

51 Lemkin, Genocide — A Modern Crime, 39.

32 Raphael Lemkin Manuscript Collection, AJA, Number 60, Box 7, Folder 13 (Nurem-
berg), Lemkin Interview, n.d.

53 Lemkin, Genocide, in: American Scholar 15 (April 1946), 227-230.

54 Lemkin, Genocide — A Modern Crime, 42.

55 Michaei Ignatieff, The Danger of a World Without Enemies. Eemkin’s Word, in: The New
Republic, 26 February 2001, 26-28.
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The Genocide Convention came into force on January 12, 1951, two years
after the unanimous General Assembly vote adopting the convention and
after it was ratified by twenty countries. However, the United States govern-
ment, despite a favorable report from a Senate Foreign Relations subcom-
mittee in 1950, withheld recognition for more than 33 years, dooming it to
tegal limbo. In fact, subcommittee members were hardly well-disposed to-
wards Lemkin, manifesting a significant degree of anti-Semitism; one sen-
ator complained to his colleagues that Lemkin was “a man who comes from
a foreign country and who speaks broken English.”6

In a 1956 interview with the Christian Century Magazine Lemkin was
asked: “Why has the United States refused to accept the genocide convention?”

quently “all trials touching upon ‘crimes against humanity’ must be judged
by a standard that is today still an ‘ideal.””>® Even the International Military
Tribunal at Nuremberg (IMT), for which Lemkin worked for a brief time as
a member of the US delegation, advising Chief Prosecutor Robert H. Jack-
son in preparing the indictment of the top Nazi officials, was far from the
ideal. As he wrote to David Maxwell Fyfe, deputy chief prosecutor at the
Nuremberg trial,

“I think the inclusion of Genocide in the judgement would contribute to the creation of
a preventive atmosphere against repeiition of similar acts of barbarity. Indeed, we cannot
keep telling the world in endless sentences: — Don’t murder members of national, racial,
and religious groups; don’t steritize them; don’t impose abortions on them; don’t steal
children from them; don’t compel their women to bear children for your country; — and

o o “Many Americans,” he replied, “have confused genocide with the long-range human rights

program of the United Nations [Universal Declaration of Human Rights}, which deals with
many individual problems. This later effort is divorced from genocide; it deals with the
position of the individual in society on all levels — education, employment, freedom of
movement, etc. Genocide deals with the Life of peoples — the annihilation of existence.
Hurnan rights are concerned with different levels of existence, while genocide deals with
nonexistence. Humnan rights are still a controversial issue since many nations claim that they
lie within the exclusive domestic jurisdiction of alien states, i.e., France in North Africa.
Genocide is not a controversial matter; the UN has recognized it as a world concern. This
confusion has been aggravated by enemies of progress. The two issues must be separated
and recognized by the American people before the Senate will act on Genocide,”®

Though he was encouraged by the inclusion of “genocide” in the indictment
read by the British Prosecutor Lord Hartley Shawcross at the outset of the
trial -- the first public appearance of “genocide” in & court of law — the fact
that it went unmentioned in the verdict made it what he calied “the blackest
day of my life.”*® Genocide, Lemkin insisted, applied to all acts commitied
by the perpetrator nation, not merely those that occurred in time of war.”® He
even went so far as to claim that “from the point of view of international
law, however, acts committed before the war by Germarty on its citizens were
more significant.”% After Nuremberg, Lemkin always regarded the IMT as
a legal failure because it did not establish a precedent precluding a group
“from destroying groups of its own citizens.”®!

Lemkin feared that the Human Rights Declaration could “swallow™ the Geno-
cide Convention.® .

Lemkin’s antipathy to the Human Rights Declaration is at first glance
puzzling. The two declarations were introduced simultaneously and adopted

56 Hannah Arendt, Eichmann in Jerusalem. A Report on the Banality of Evil, New Yori within 24 hours of each other in December 1948.5 But; the following year,

1977, 273. . . . ) :
57 Raphael Lemkin to David Maxwell Fyfe {IMT), August 26, 1946, ATHS, Lemkin Papers, the Soviet Union questioned the necessity of a separate Genocide Conven-
P-154, Box 1:4. tion and proposed treating genocide, together with the codification of the

58 Cited in Korey, An Epitaph for Raphael Lemkin, 55,

59 His view was consistent with the initial US position on the treatment of war criminals,
articulated by Samuet Rosenman at the San Francisco Conference establishing the United
Nations, which maintained the right to try defendants for crimes “not limited to atrocities
and crimes committed in violaticns of the domestic law of any Axis Power or satelliltes
or of any of the United Nations,” See Arieh J. Kochavi, Prelude to Nuremberg. Allied
War Crimes Policy and the Question of Punishment, Chapel Hill 1998, 165.

60 Raphael Lemkin, Genocide as a Crime under International Law, in: American Journal of
International Law 41 (1947), 145151, 148 (emphasis in original).

Nuremberg Law, as part of a “Draft Code of Offenses against the Peace and
Security of Mankind.” The Soviet proposal was ultimately rejected, but
Lemkin worried that in the United States domestic civil rights could still
pose a threat to the Genocide Convention. “The surest way to defeat the
Senate ratification of the Convention,” he wrote in 1950, “is to confuse it
with the UN Declaration on Human Rights. For many Senators, the human

61 Tbid,; Lemkin wrote: “A cursory perusal of them filled me with shudder. [...] It was clear
that no action on the DPraft Code of Offences be taken until the principles of the Nurem-

berg judgment would be confirmed by the Assembly. These latter were to be offences
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rights program of the UN is synonymous with the civil rights program of
President Truman and they are allergic to that.”% Truman’s foreign policy
advisors were unprepared for a postwar world of growing racial equality.
Southern white supremacists still ruled the Senate and efforts by Northern
liberals to guell racial tension and violence in the American South in 1946
and 1947 by proposing anti-lynching legislation was unceremoniously
blocked.” Lemkin nofed that at its meeting in September 1948, the conser-
vative American Bar Association declared both the Genocide Convention
and the Human Rights Declaration to be unconstitutional by transgressing
state law and making murder and other crimes subject to Federal jurisdic-
tion. According to its opponents, “if the Covenant on Human rights were
adopted as part of a treaty by the United States, every death in a race riot,
every lynching, would become an international matter.”s

Lemkin’s worries about the possibility that a connection could be made
between the deprivation of civil rights and genocide were not entirely para-
noid. In 1946, Harry Truman, responding to pressures from A. Philip Ran-
dolph’s National Association for the Advancement of Colored People
(NAACP) and recognizing that racial discrimination at home was huarting
United States international prestige, formed a Civil Rights Commission,
and, in 1948 desegregated the US military. The President’s Commitiee on
Civil Rights reported in 1947: “the white population can threaten and do
violence to the minority member with little or no fear of legal reprisal.”™®
Truman enraged Southern Democrats who hated the UN, and wanted to keep
the Democrats the party of the white south, Jim Crow, and segregation. In
1947, W.E.B. Dubois, speaking for the NAACP, presented a petition to the
United Nations which outlined the history of the denial of human rights in
the US and justified the petition on the grounds that “Negroes” in America
were in a “quasi-colonial status.”™ In 1951, a campaign was launched by the
Civil Rights Congress, a Communist sponsored civil rights organization
headed by an African-American Communist, William L. Patterson, to put
into effect a plan to make the Charter and the Conventions of the UN “the
instrumentality through which the ‘Negro question’ could be lifted to its
highest dimension:”™ “We would be the first organization in history to

66 Raphael Lemkin, Senate Weighs Genocide Convention, in: Foreign Policy Bulletin,
n0. 29, 20 January 1950, 2f. )

57 Thomas Borstelmann, The Cold War and the Color Line. American Race Relations in the

. Global Arena, Cambridge 2001, 53.
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69 Ibid., 56.
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War, 19431953, in: African Historical Studies 4 (1971), 253-270, 261.

71 William L. Patterson, The Man who Cried Genocide. An Autobiography, New York 1971,
172.
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charge the Government of the United States with the crime of genocide.””
The Civil Rights Congress purposefully drew the connection between Nazi
racism and Aumnerican racisin: “I could not fail to recognize that just as the
United States,” wrote Patterson, “under cover of law, carried out genocidal
racist policies in police murders of Black men, framed death sentences,
death that came from withholding proper medical care to Black people, just
so had Hitler built and operated his mass death machine under cover of Nazi
law.”” The result was a petition entitled We Charge Genocide. The Crime
of Government against the Negro People signed by a number of prominent
(pro-communist} African-Americans, including W.E.B. Dubois and Paul
Robeson, and presented to the United Nations in December 1951 by Robe-
son (in New York) and by Patterson in Paris.™ Rankled by the embarrassing
and effective exploitation of what Senator Henry Cabot Lodge called “our
Achilles heel before the world,” the State Department withdrew- the pass-
ports of Robeson, Dubois, Patterson, while simultaneously, sending sympa-
thetic black emissaries abroad.” Nonetheless, the campaign had persuaded
Southerners and other conservatives that ratification of the convention
would lead to embarrassing UN involvement in domestic issues, resulting
in their staunch opposition to international covenants.”

By 1949, Lemkin had developed what his sympathetic biographer Wil-
liam Korey called “an obsession bordering on paranoia” and recommended
the “tactical” need to sever any linkage between genocide and human rights
or civil rights.”” He emphasized that the definition of genocide as an act
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committed with intent “to destroy, in whole or in part,” a “racial, ethnic, or
religious group,” did not open the door fo lynching as a form of genocide.
In 1950, he wrote the Senate Committee on Foreign Relations that “the de-
struction in part must be of a substantial nature so as to affect the entirety.””
Recognizing that charges of racial genocide in America might mean the final
blow to American ratification, Lemkin sought feverishly to disconnect “dis-
crimination” from “destruction.” He pressed Erwin M. Cahnham, editor of
the New York Times editorial Page, to publicize the distinction between dis-
crimination and destruction and was responsible for the publication of an
editorial in The Christian Science Monitor, entitled “A Needed Distinction”
which noted: “destruction is very different from discrimination. It involves
murder, mass deportations and other acts of brutality.”™

On December 18, 1951, the New York Times reported Lemkin’s reaction
to the use of the word “genocide” to describe the situation of African-Amer-
icans: “The accusations,” he said, “were a maneuver to divert attention from
the crimes of genocide committed against Estonians, Latvians, Lithuanians,
Poles and other Soviet subjugated peoples.”® Patterson recalled that

“in a considerable correspondence with me, he [Lemkin] argued vehemently that the
provisions of the Genocide Convention bore no relation te the US government or its
position vis-d-vis Black citizens. Lemkin and other law professors and practicing attor-
neys were evidently fearful of criticizing a government whose conduct in relation to its
Black citizens was a disgrace to civilized mankind.”#!

With the Korean War, the Slansky Trials, and the Rosenberg espionage case
dominating world headlines, the Soviet Union continued to press the genocide
charge against the United States in the UN. In the General Assembly session
of May 9, 1952, the Soviet delegation proposed a text to be included in the draft
Covenant on Human Rights which would submit lynching under the control of
the UN.®2 As Lemkin put it, “under such circumstances it will be impossible to
charge the Soviet Union with her crimes against millions of people because she
will retaliate with discrimination and lynching charges.” In January 1953,
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Lemkin countered with his own genocide charge. Writing about the anti-Se-
mitic “Slansky trial of thirteen Communists in Prague” (eleven were Jews), he
pointed out: “The anti-Jewish nature of the indictment, and the technique of
conducting the trial in a way calculated to create panic among all Czechoslovak
Jews and Jews in Russia, are part and parcel of the crime of genocide.”® In
short, genocide, far from being an “unpolitical” concept had become an article
of mutual slander in the Cold War; Ukrainian exiles charged the Soviets with
“the total destruction of the Volga Germans, Crimea Tartars, the peoples of the
Caucasus and by partial destruction of the Estonians, Latvian, Lithuanians.”®
The French, embroiled in their own war in Algeria, declared French colons
immune from responsibility for crimes committed against Algerians because
“private individuals are only culpable when they act at the instigation of the
authorities of a state.”8

Rather than opening a dimension of human suffering and historical memory
to discussion and adfudication, the “charge” of genocide became party to the
mental blockade perpetrated by both sides. Already in 1945 Jolin Foster Dulles,
who participated in the San Francisco Conference and worked as adviser to
Republican Senator Arthur H. Vandenberg, to help draft the preamble to the
United Nations Charter, expressed skepticism about the human rights clause in
the Charter because it could lead to an international investigation of the Negro
question in the U.S. In April 1952 Lemkin wrote to Dulles, now the newly
installed Secretary of State, that the Genocide Convention was not only con-
stitutional, but reminded him that he, Dulles, himself had been disappointed by
the US failure in 1948 to “ban effectively the crime of Genocide.”¥ Dulles’
response was to abandon intemational rights covenants entirely in the face of
Republican efforts to secure a constitutional amendment reducing the authority
of the executive to make treaties with foreign powers. The New Yorker’s Janet
Flanner quipped that the Senate hearings on the Convention were instructive
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Lemkin Manuscript Collection, ATA, Number 60, Box 2, Folder 1.
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because they “so sharply revealed certain mid-century ironies,” for example,
“that the chairman of the subcommittee on genocide [sic], Senator [Brien]
McMahon [of Connecticut] was also chairman of the Joint Congressional
Committee on Atomic Energy, a group concerned with forging instruments of
genocide so effective that total race destruction is in prospect.”® By 1953, with
the Eisenhower administration in office, ratification of the Genocide Conven-
tion was a dead letter.

V. Totally Unofficial: Lemkin’s Autobiography

Michael Ignatieff has written that Lemkin belonged to those Central Euro-
pean intellectuals who responded to barbarism by creating new structures
of law. Lemkin, he writes, “never secure in the Poland of his birth he sought
belonging in the law.”® True enough, Lemkin was one of those Jews of the
inter-war period for whom the only safe place was in the E:maoa. of Fn
law, But he was also both a Polish Jew and a Polish patriot; the combination
of the two were given expression in the hybrid term, “genocide.” There are
moments in his unpublished autobiography provisionally entitled “Totally
Unofficial,” where he evokes, not only the idyllic world of his parents’ farm
outside Warsaw, but of religious fewish life subject to law: “The Jewish
religion is the only one in the world which is based on a covenant wim.am
into between the individual and Yahweh, his God.” Also instructive is a
dialogue that he later remembered describing a conversation among his
comrades during their flight East from Lvov in 1939, evoking the m.mo::mwm
running through the short-lived Polish Republic. One comrade om;._m “Pil-
sudski the greatest patriot Poland ever had,” a second portrays him as a
“dictator,” and a third regrets “having delegated government to one man.”
Poland, this last voice concludes, is “now a nation on the road, like the
wandering Jew, whom we used to blame for all evils.”® This comment,
with its identification of the Jew and the Polish nation, reveals a great deal
about Lemkin’s tragic patriotism. Lemkin believed that vulnerable nations,
like Jews and other ethnic minorities, require special — legal — protectijons.
He identified the Polish nation with the wandering Jew, with the refugee
nomad that he had himself become. But he had little patience with what he

88 The New Yorker, 11 February 1950, 56. McMahon was chairman of the Senate Foreign
Relations subcommittee on the constitutionality of the Genocide Convention.
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called a “feast of nostalgia™ for prewar Warsaw. “The twentieth century,”
he wrote, “marked by violent and social and moral changes, is the para-
mount century of the refugee, living with one lung and one kidney. Their
permanent impermanency, the suspension of most of their values and
hopes, their gnawing uncertainty and longing for normaicy gradually rav-
age their souls.”??

In the draft of his autobiography Lemkin goes to great lengths to provide
what might be called a “Judeo-Christian” provenance for his concept. Writ-
ten during the last decade of his life, after Lemkin’s long career and decades
of work to make the Genocide Convention international Iaw, it should be
read, not as a purely factual account of his youth and struggles, but also as
a kind of palimpsest for his life dedicated to law and memory. Namerous
drafts and versions of his antobiography begin: “As a young boy back in
Poland, T read this book Quo Vadis by [Henryk] Sienkievicz, describing the
attempt of the Roman emperor to exterminate the Christians. T asked my
mother: “Why did the Christians permit [themselves] to be thrown to the
lions without calling the police?” Her answer was: ‘Do you think the police
could help them? Lemkin continues: “the cases of genocide in history
caught my imagination, My thinking was so intense that I have been almost
seeing the events with my own eyes, — [ saw the French King, Charles XIT
[sic] who enjoyed from the balcony of the royal castle the execution of the

- Huguenots and ordered more light be thrown on their faces so he can see

better their tortures, — I saw the Catholics of 17th century Japan being com-
pelled to drink water, after that all openings of their bodies were cemented
and heavy loads put on their bodies until they exploded. —T saw the Moslems
of Spain crowded half naked on the decks of boats under the murderous
African sun [...] and I heard the screaming of the Jews in pogroms, when
their stomachs have been opented, filled with feathers and tied with ropes.”*

Whatever the “truth” of his early life as a Jew on a Polish farm, he recon-
structed his childhood imagination as an amalgamation of ethnic and reli-
gious suffering: early Christians, 15th century Spanish Muslims, 16th cen-
twry Huguenois, 17th century Catholics, and last but not least, the Jews of
the Pale. In fact, of all the genocidal events recounted, only one took place
during his lifetime and can plausibly considered part of Lemkin’s own mem-
ory rather than the literary and historical memory of an educated Central
European. The Biatystok pogrom took place from June 1-3, 19006, when
Lemkin was five years old and aroused protests throughout Russia and Po-

* land. When he was twelve, the family moved from their farm to Warsaw,

92 Ibid.
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perhaps, but not necessarily because of the hostility of their neighbors. Dur-
ing September 25 through October 28, of that year, 1913, the sensational
blood-libel trial of Mendel Beilis in Kiev filled the world press with charges
and counter-charges about the blood-libel. Lemkin recalled that “all Jewish
pupils were called by the other pupils by the collective name ‘Bailes’™ and
that the “Jewish population counted with the possibility of a pogrom.”*
Without resorting to psychoanalysis, many of the descriptions of genocide
in Lemkin’s autobiography merge with his historical researches to the extent
that they can be described with some justification as “displaced trauma” (“as
if with my own eyes”). Sometimes his identification with the victims of
genocide is almost total. For example, in a handwrittén note describing his
flight from burning Warsaw in 1939 he wrote: “the sun which caresses my
{frozen) body and restores it to life, [is] the same [sun that] burped to death
the half naked Moors on the decks of the deportation boats from Spain in
the 14th century {sic].” Even more striking is Lemkin’s description of his
own experience with the Biatystok pogrom and Christian suffering under
Nero as a contiguous event: “News of a pogrom in the city of Biatystok, 50
miles away, came to our farm. The mobs have opened the stomachs of their
victims and stuffed them with the feathers from the pillows and feather com-
forters. {...] A line of blood led from the Roman arena to the pogrom of
Biatystok.™ Lemkin’s apparent identification with the victims of suffering
could be alleviated only by his decision to become a lawyes: T identified
myself more and more with the sufferings of the victims, whose numbers
grew, as I continued my study of history. I understood that the function of
memory is not only to register past events, but to stimulate human con-
science.”® Though as if to underscore how little it figured in his personal
experience before the Holocaust, cnly rarely does Lemkin indulge in a mo-
ment of reflection on his own autobiographical connection to the concept:

“When I have conceived the idea of outlawing Genocide, T could hardly imagine that it
will affect me personally. During the war 49 members of my family perished from Geno-
cide, including my parents. Suddenly I felt that the earth is receding from under my feet
and the sense of living is disappearing. But soon I have transformed my personal disaster
into a moral striking force. Was I not under a uoral duty to repay my Mother for having
stimulated in me the interest in Genocide? Was it not the best form of gratitude to make
a *Genocide pact’ as an epitaph on her symbolic grave and as a common recognition that
she and many millions-of others did not die in vain?"*

95 Ibid.
96 Jbid.
97 Ibid.
98 Thid.
99 Tbid.
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There is considerable irony in the fact that Lemkin was personally a victim of
xenophobic and anti-Semitic slurs focusing on what was described as his “ir-
ritating” persistence.'”” Lemkin was a Polish Jew, but he was not, by most
accounts, what could be called a Jewish-identified Jew, or even a “non-Jewish”
Jew. Though his parents died at the hands of the Nazis and the extermination
of the Jews weighed heavily in his formulation of the notion of genocide, he
consistently played down the Holocaust, and during the Cold War, focused
almost exclusively on the cultural destruction of minorities by the Soviet Un-
ion. According to his biographer, William Korey, “there is little in the Lemkin
archives to challenge the view that his principal preoccupation with presumed
cultural genocide focused almostentirely on non-Jewish ethnic groups in East-
ern Europe.”'%" In the end, the fate of the Genocide Convention was not sub-
stantially different from that of the UN Universal Declaration of Human Rights
which Lemkin so tenaciously opposed. The most important factor in postpon-
ing U. 8. ratification was the Korean war and American nativism, which made
Congress suspicious of any and all international covenants and once Eisenhow-
er took office they were shelved as unwanted nuisances and threats to Ameri-
can sovereignty in infernational affairs.

VI. The Limits of the Law

In the late fall of 1939, after he reached neutral Vilnius and successfully
applied for a Swedish passport, the voung Polish lawyer, former state pros-
ecutor of Warsaw, Raphael Lemkin arrived in Riga awaiting to passage to
Stockholm and ultimately to the United States. In Riga he paid a visit to the
Jewish historian Sirnon Dubnow at his home in Kaiserswald. Lemkin re-
called that it was a frosty winter day, with a pepetrating icy wind blowing
from the Baltic Sea. In his study a fire was burning and a cup of tea was
waiting. “IC’s so pleasantly peaceful here,” Lemkin said. “The lull before the
stormn,” the professor replied. “When will it start, do you think?” Dubnow
answered: “Now that Hitler has swallowed Poland he plans his next move
while we sit here comfortably by the fireplace. It is strange how initiatives
taken by dictators fascinate and even paralyze statesmen of democratic na-
tions, and how easily they let them get away with such bold actions.” Lem-
kin told him of his plan to “outlaw the destruction of peoples” and Dubnow
agreed: “the most appalling part about this type of killing,” said Dubnow,
“is that in the past it has ceased to be a crime when large numbers are in-
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volved and when all of them happen to belong to the same nationality, or
race, or religion. [...] Let nations take their choice whether they want to
belong to the civilized world community. I have always felt that history must
sit in judgment.”'®? Perhaps an apocryphal story, but not one that is as flat-
tering to Lemkin as he might have thought. History, not courts (even if such
a law were to exist), Dubnow reminded the young lawyer, sits in judgment.
Had Lemkin been 2 historian and not a jurist, he might have wondered about

the fate of his law in history. - Aus der Forschung
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