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» dilemma itself was not new. Debates about humanitarian intervention had taken
 over centuries (Chesterman, 2001, Ch 1). Nevertheless, the impetus had seemed
E The scale of recent atrocities, not least in Kigali and Srebrenica, had shocked the
J’s conscience. And the widespread and rapid acceptance of the understanding that
iduals, just as much as States, should be regarded as the subjects of international
nd, therefore, that they were deserving of its protection, had elevated human rights
erns to the top table of international political, legal and academic deliberation (Alston
MacDonald, 2008; Fabri, 2008; Peters, 2009).

as largely by way of cracking that seemingly intractable problem that the idea that
s individually have a responsibility to protect their own citizens and that collect-
y they may take action to protect those in peril elsewhere has recently been developed
elaborated.” As I will argue presently, the ‘responsibility to protect’ (R2P) has not yet
allized into a norm of international law. Yet its advance as a widely considered and
dly accepted political doctrine has been remarkably rapid. In the remainder of this
pter I trace this advance and assess the doctrine’s contemporary legal and political
. ing. To do that effectively, however, it may help to contextualize the issue by exam-
ng briefly the legal position with respect to its predecessor conception—humanitarian
ervention (see Evans, 2006; Janssen, 2008; Evans, 2009).
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SUMMARY

The responsibility to protect has succeeded humanitarian intervention as the pri
conceptual framework within which to consider international intervention to preven
commission of mass atrocity crimes. First conceived in 2001, the doctrine has obtained |
national recognition in a remarkably short time. Its acceptance by the UN World Sumn
political leaders in 2005, and later by the UN Security Council, provided the foundatiol
its further elaboration in international relations theory and political practice. This cha
provides the background to the new doctrine’s appearance with a survey of the existing
and practice with respect to humanitarian intervention. It traces the responsibility to
tect’s subsequent intellectual and political development both before and after the adop harter:
of the World Summit resolutions that embodied it. This analysis discloses that debate 5
the doctrine has been characterized by significant differences of opinion and interpre ,;
between nations of the North and the South. In that context, the chapter concludes w
detailed consideration of the contemporary standing of the doctrine in international law

II. HUMANITARIAN INTERVENTION IN
INTERNATIONAL LAW

e prima facie position with respect to military interventions undertaken for humanitar-
1 reasons appears to be as follows.? Pursuant to Article 2(4) of the United Nations (UN)

 states shall refrain in their international relations from the threat or use of force against
e territorial integrity and political independence of any state, or in any other manner
onsistent with the purpose of the United Nations

his injunction against the use of force is reinforced by the terms of Article 2(7) which
eclares: ‘Nothing in the present Charter shall authorize the UN to intervene in matters
hich are essentially within the domestic jurisdiction of any state’. The principle of non-
tervention, together with that of the sovereign equality of States, is designed to ensure

I. INTRODUCTION

hat each State respects the prerogatives and entitlements of every other State.

There are only two exceptions in the Charter to the Article 2(4) prohibition. First,
hapter VI of the Charter empowers the Security Council to authorize the use of force
response to threats and breaches of international peace and security. Pursuant to
rticle 39, therefore, the Security Council may make recommendations as to what meas-
es, including the use of armed force, should be taken to address an identified threat to

The genocide in Rwanda and ethnic cleansing in the Balkans left the international ct
munity’s political leadership with a formidable dilemma. Plainly, the internatic
community could no longer stand by while mass atrocities were committed. The co
human rights and human life was simply too great. At the same time, however, the!
Charter’s core commitment to national sovereignty seemed an insuperable obstacl
international intervention in conflicts that took place entirely within the boundarie
a State. Non-interference in a nation’s domestic affairs remained still the cardinal
underpinning the global legal order. If, therefore, the call ‘never again’ were to be m
meaningful, new thinking and greater resolve were needed to chart the perilous wa
between these apparently irreconcilable legal principles and political commitments.

! See the International Commission on Intervention and State Sovereignty (2001), The Responsibility to
otect: Report of the International Commission on Intervention and State Sovereignty, Ottawa: International
Jevelopment Research Centre.

2 See generally, Chesterman, 2001, ch 2; Farer, 2003; Franck, 2003; Wheeler, 2004; Welsh, 2004; Triggs,
006, p 598; Gray, 2008, p 33.
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international peace and security or to any act of aggression. Secondly, in accorg, :
Article 51, member States of the United Nations may take measures, whether ind
or collectively, in pursuit of their inherent right to self-defence should they be gy
armed attack. Such action in self-defence may continue until the Security Coune
has instituted whatever further measures are necessary to maintain internatiopg
and security. ¥

When laid down plainly in this way, it is apparent that the express terms of the
do not readily embrace either humanitarian intervention or a responsibility tg
The principle of non-intervention stands steadfastly in their path. The UN Declarat
Friendly Relations of 1970 states the duty in similar and compelling fashion:? v

No State or group of states has the right to intervene directly, or indirectly, for any
whatsoever in the international external affairs of any other State. Consequently, 5
intervention and all other forms of interference or attempted threats against the per:
ity of the state or against its political, economic and cultural elements are in violat
international law. 1

Of course, the Charter’s provisions are capable of competing interpretations, *
can occupy the full spectrum from the literal to the liberal. International lawyer:
example, have argued that, despite what appear to be the plain words of the Ch
text, a doctrine of humanitarian intervention may be insinuated into its inter
(Chesterman, 2001, p 47; Farer, 2003; Holzgrefe, 2003, p 53). One argument tha
been made is that Article 2(4) prohibits the use of force only against ‘the terri
integrity or political independence of a state’. If, therefore, force is used in the pursu
some other objective, particularly one that is consistent with the objects of the Cha
it may be permissible. A humanitarian intervention, properly conducted, may pos
long-term threat either to the territorial integrity or political autonomy of a State
sole purpose may be said to be to prevent the further commission of atrocities pen
the restoration of stability.

Such an interpretation faces great difficulty, however, because it creates the pros|
of a damaging ambiguity in the Charter’s interpretation. Even a brief look at the
preparatoire, as a means of resolving such an ambiguity, demonstrates clearly that s
an adventurous interpretation of the qualification has little if any plausible foundat
Instead, the original aim of the non-intervention principle appears to have been to prof
smaller States and the words ‘territorial integrity and political independence’ were ad¢
as supplements to, not as detractions from, the general prohibition on the use of ©
(Triggs, 2006, p 569). |

Next, it may be suggested that the use of force is permitted so long as it is not, in the e
of Article 2(4), ‘in any other manner inconsistent with the purposes of the United Nati J
Clearly, if the objective of the intervention is to prevent gross violations of human righ
it could not be said to be anything other than consistent with the Charter’s fundamen
purposes. The argument runs into immediate problems, however, not the least of w
is that even if the disputed intervention is aimed at protecting and preserving the hum
rights of the afflicted people of a nation, the Charter’s express prohibition of infringeme _
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3 Declaration on Principles of International Law Concerning Friendly Relations and Co-operati
among States in accordance with the Charter of the United Nations, October 1970, Article 1.

Sta
ProvisionalMeasures, Order of 2 June 1999, IC] Reports 1999, p 124.
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. the territorial integrity and political independence of a sovere.ign State. still stz'inds. It
likely that a vague reference to humanitarian purpqse is sufﬁ.c1ent to dls.plac.e it.
ternatively, 2 right or obligation of humanitarian 1ntervent.1on may arise in conse-
e of its progressive acceptance as part of customary international la?/v (Cassese, 1?99;
* erman, 2001, Ch 2; Corten, 2008). There are significant methodol.0g1,cal and pfalctlcal
-ms, however, that stand in the path of humanitarian intervention’s recogn1t.101.1 as
<tomary rule. The International Court of Justice, for example, }.1as had only limited
ortunity to develop the rules governing the use of force.* In so far is t}-le Court has. con-
.d the matter, it has come down steadfastly against any broadly applicable doctrine of
issible intervention. Nations themselves are not often clear or straightforwar'd about
.- motivations for acting and mix legal justifications with political and securl.ty con-
s in a way that makes the interpretation of State action an uncertain exercise. The
s norm-creating bodies, in particular the Security Council and General Assembly,
v not always be at one in their judgment of events, raising complex questions about the
ht to be given to the opinions of each and the relative merits of both.

ch methodological difficulties have plainly been present in the most recent exam-
s of international military interventions claimed to have had an humanitarian founda-

on. These are worth examining more closely. Two classes of case may be identified: those

here the UN Security Council has sanctioned purported humanitarian interventions
d those where it has not.

INTERVENTION WITH SECURITY COUNCIL AUTHORIZATION

the first category are the cases of international intervention in Somalia, Rwanda and
osnia (Weiss, 2007, p 27; Evans, 2008). The Somali operation was justified principally

n the basis that the obstacles being placed in the way of urgently required humanitar-
n assistance to the country’s distressed population were, in the opinion of the Security
Jouncil, such as to constitute a threat to international peace and security. The Council,

erefore, authorized the international community pursuant to Chapter VII to use all

. . . . . . 5
ecessary means to establish a secure environment for international relief operations.” The

Secretary-General later expressed his opinion that the Somali operation constituted a
precedent for the Council. It had, for the first time, authorized a military intervention
t purely humanitarian purposes.®

Alltoolate, the Security Council authorized French military intervention to prevent fur-
er mass atrocities in Rwanda. It had previously determined that the Rwandan genocide
d constituted a threat to international peace and security and therefore that safe-havens
ere required for those fleeing the genocide. In its primary resolution the Council also

ferred specifically to the wider disruption to cross-border security that had been created

by the mass internal displacement of Rwandan citizens. Again, the Council authorized all

ecessary means to achieve the primary humanitarian objective. To that end, it instructed
e French interveners to create a safe haven in which those fleeing the wider conflict could

4 See in particular Military and Paramilitary Activities in and against Nicaragua (Nicaragua v Uf':ited
tes of America), Merits, Judgment, ICJ] Reports 1986, p 14; Legality of Use of Force (Yugoslavia v Belgium),

> SCRes 794 (3 December 1992). 6 [1993] UNYB51.
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find security.” The French were also clear that any intervention on'their parg .
founded upon the Security Council’s mandate, even if delay were the result.?

The Security Council’s many resolutions in relation to Bosnia and Herzegg
directed principally at ending civil conflict consequent upon the dissolution of the,
Yugoslavia rather than having a primarily humanitarian objective, although ¢,
remained significant. Resolution 770 (1992), for example, called upon States to 1l
measures necessary to facilitate the delivery of humanitarian and assistance to S,
and other parts of the country as needed. It went further to authorize the UN intery
force to act in self-defence where necessary in order to reply to bombardmentg ;'
lished safe havens or to armed incursion into them and to take all necessary .,
including the use of air power in and around the internationally protected safe a1
support its protective objective.” Again these resolutions proceeded from the Cot
earlier determination that the conflict in Bosnia-Herzegovina constituted a threat .:
national peace and security.

These three cases suggest that since 1990, a highly circumscribed recognition of 3
of humanitarian intervention may have been developing gradually within custo
international law. The legal preconditions for such a nascent right were first that ap ¢
ing or potential humanitarian catastrophe must be identified. Secondly, the catasty
and its wider effects must be such as to constitute, in the opinion of the Security Coy
a threat to international peace and security. Thirdly, the Security Council must exp
authorize any subsequent military intervention. Fourthly, and implicitly, the authg
tion and conduct of the intervention must be an act of last resort (see Gazzini, 2005,
Corten, 2008, p 106).

fFrance and the United Kingdom. Then, 11 days later when it appeared as if the aid
,,é was being substantially compromised by mountainous and inhospitable terrain into
1 the aid was being delivered, President Bush announced unilaterally that US troops

enter Northern Iraq in order to establish safe havens for the beleaguered Kurdish

ulation.
then these interventions were challenged by Iraq in the Security Council, the coalition

ers contended that their actions were justified on purely humanitarian grounds. They

sought to establish legal legitimacy for their interventions by arguing that Resolution

had provided implicit legal authorization for them. The argument that humanitarian

~vention might legally be supported by such implicit authorization was difficult to

s This was because the express terms of the relevant Resolution did not appear to

w for such an expansive interpretation. The Resolution itself was the first of fourteen

¢ had not been adopted under Chapter VII. And in the Council debates that led to its

otion, the prospect of military intervention had never explicitly been contemplated.

ever strongly founded in humanitarian concern, then, the arguments put in favour of
s right of a State or States to engage unilaterally in humanitarian intervention without

Jress Security Council authorization seemed, at least at that stage, to have only the most

sous foundation.

The question as to the legality of unilateral humanitarian intervention emerged for con-

oration again in 1999 in relation to the controversial intervention by NATO in defence
the ethnic Albanian people of Kosovo." So as to protect the Kosovar Albanians from
olence and ethnic cleansing at the hands of Serbian forces, NATO conducted some thou-
nds of bombing raids on Kosovo and surrounding areas over several months. Prior to
is, the Security Council had adopted three resolutions concerning the deteriorating
litary and humanitarian situation.

Resolution 1160 condemned the use of excessive force by Serbian police, imposed
iarms embargo and expressed support for a political solution based on the territor-
',integrity of the FRY with greater autonomy for the Kosovar Albanians.'? Resolution
99 recognized the deteriorating humanitarian situation, one that had already resulted
‘numerous civilian casualties and the displacement of 230,000 people from their homes.
declared the situation as one constituting a threat to international peace and security
d, acting under Chapter VII, demanded a ceasefire and action to improve the humani-
rian position.'> In Resolution 1203, finally, the Council decided that should the concrete
asures it had demanded not be taken, and should Serbia not comply with the terms of
e agreement reached with NATO and the OSCE to end the hostilities, it would consider
rther action and additional measures to maintain or restore peace and stability in the
gion.'* These resolutions fell far short of authorizing any international military inter-
ntion to achieve that aim.

Certainly, the Council had determined that the deterioration of the situation in
0sovo threatened regional peace and security. And, in Resolution 1199, the Council had
emanded an immediate end to the hostilities and the maintenance of a ceasefire. It had
Iso demanded immediate measures to avert an imminent catastrophe. Not once, however,

B. INTERVENTION WITHOUT SECURITY
COUNCIL AUTHORIZATION

Following the defeat of the Iraqi army in Kuwait and its subsequent withdrawal from
country, in 1991 the Kurdish peoples in the north of the country sought to assert {
right to political independence. This uprising was met with brute military force by tre
loyal to the Hussein regime and, after it was put down, the government embarked ¢
further, genocidal, repression of the Kurdish population. In response, the Security Cou
adopted Resolution 688. The resolution condemned the repression of the Iraqgi civi
population, demanded that Iraq end this oppression and insisted that Iraq allow ir
national humanitarian organizations immediate access to all those in need of assistas
The Council also appealed to all member States and humanitarian organizations to
tinue their humanitarian relief efforts. Despite its strong language, however, the resoluf
did not contain any express authorization for military action pursuant to Chapter VII

Nevertheless, on the same day, the US administration announced that it would ¢
mence dropping food and other forms of material aid over Northern Iraq in partners

7 SCRes 929 (22 June 1994).
8 40 Annuaire Francais de Droit International Public (1998) 429-430.
9 SCRes 770 (13 August 1992) and see further SC Res 814 (26 March 1993); SC Res 816 (31 March 19
SC Res 844 (19 June 1993); and SC Res 871 (2 October 1993).
10 SC Res 688 (5 April 1991).

11 See Simma, 1999; Kritsiotis, 2000; Chinkin, 2000; Bilder, 2008; Gray, 2008, p 39.
12 SC Res 1160 (31 March 1998). 13 SC Res 1199 (23 September 1998).
14 SC Res 1203 (24 October 1998).
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< to craft a new, more thoughtful and more measured doctrine to build upon and
. ;ame time differentiate it from its humanitarian predecessor. In just a few years the
; humanitarian intervention has been displaced by what has come to be known as
es ponsibility to protect’.

1king in an address to the UN General Assembly in 1999, the UN Secretary-General
nged member States to resolve what he saw as the conflict between the principle of
interference with State sovereignty, embodied in Article 2(4) of the Charter, and the
snsibility of the international community to respond to massive human rights viola-
s and ethnic cleansing. He posed what he described as a tragic dilemma. Kofi Annan

.d the dilemma as follows:

had the Council authorized the use of force by the international community j,
advance these objectives. Instead, in Kosovo, NATO took upon itself the tagk of:
and achieving them without further reference to the Council. ]

The bones of NATO’s legal argument were straightforward. The Security Coun
adopted resolutions under Chapter VII that demanded that the Yugoslavian ayg
halt their brutal repression of ethnic Albanians. The authorities had refugeq |
ply with these resolutions and the prior, brokered agreements to which they r
Consequently, NATO member States presumed unilaterally to act in support ¢
resolutions by intervening to prevent further violations.

However forcefully legal arguments in favour of the NATO action were put, for,
obstacles remained in the path of their acceptance. The argument that NATO’s jn
tion was implicitly justified as a means of enforcing prior Security Council resg]
again was weak. This was because the wording of the resolutions did not at all
to authorize any subsequent unilateral military action and it left for the Counci
ther consideration any decision as what additional measures might be necessarytop
and enforce its demands (Corten, 2008). Quite apart from this, the idea that a St
group of States could or should act unilaterally to enforce Council resolutions withey )
subsequent Council involvement or authorization could open the door to opportus
interventions of any and every kind."® Finally, even if it had been accepted prior to K
that the protection of non-derogable human rights had achieved the status of jus ¢
and therefore obliged the UN to protect them, it by no means followed that the unil;
employment of military force, outside the UN, to secure them had also become pa
customary international law (Alston and MacDonald, 2008). "

Taking all this into consideration the conclusion of the Independent Commi
Report on Kosovo (2000) is apt:

’_.. for whom the greatest threat to the future of the international order is the use of force
he absence of a Security Council mandate, one might ask...in the context of Rwanda: if in
e dark days and hours leading up to the genocide a coalition of states had been prepared
ctin defence of the Tutsi population, but did not receive prompt Security Council author-
tion, should such a coalition have stood aside and allowed the horror to unfold?

ose for whom the Kosovo action heralded a new era when States and groups of States
take military action outside the established mechanisms for enforcing international

one might ask: is there not a danger of such interventions undermining the imperfect,
resilient, security system created after the Second World War, and of setting dangerous
~cedents for future interventions without a clear criterion to decide who might invoke

ese precedents, and in what circumstances?®

ysteer between the Scylla and Charybdis of the problem, Annan argued that the Security
ouncil must be able to agree on effective action to defend fundamental human rights.
e proposed that the core challenge to the Council in the twenty-first century was: “To
rge unity behind the principle that massive and systematic violations of human rights—
herever they may take place—should not be allowed to stand.” !’

The Secretary-General’s call to action met with a mixed and in some quarters hostile
sponse in the General Assembly. Nevertheless, it prompted the Canadian Government,
1 a singular initiative, to form an international panel of experts, the International
Jommission on Intervention and State Sovereignty (ICISS), to address the problem thus
ated. The Commission consulted widely with governments, non-governmental organi-
ations, inter-governmental organizations, universities and think-tanks. On the basis of
ese extensive consultations, the Commission produced its final report, The Responsibility
0 Protect.'® The report radically altered the terms of the ensuing political debate. This it
lid in three inter-related ways.

First, it re-conceptualized forcible international action in defence of peoples at risk of
mass atrocity. The international community would no longer engage in ‘humanitarian
ntervention” but would instead exercise a broader ‘responsibility to protect’ nations at
tisk of failure and descent into violence. Secondly, the new approach attributed primary

Far from opening up a new era of humanitarian intervention the Kosovo experience se
to this Commission at least, to teach a valuable lesson of skepticism and caution. Sometin
and Kosovo is such an instance, the use of military force may become necessary to d
human rights. But the grounds for its use in international law urgently need clarification
the tactics and rules of engagement for its use needs to be improved. Finally, the legiti m
of such use of force will always be controversial, and will remain so, as long as we intery
to protect some people’s lives but not others.

Il THE BIRTH OF THE
RESPONSIBILITY TO PROTECT’

In the decade following Kosovo, there have been no significant instances of humanita “
military interventions in which the international community has engaged. State practi
therefore, has provided no further guidance as to the doctrine’s further development!
international law. At the same time, however, conceptual and political developments ha
been quick. These political developments have focused not upon humanitarian interve
tion per se, but rather on a bold endeavour, by those concerned to prevent mass atrocll

16 Address by Kofi Annan to the 54th Session of the UN General Assembly, 20 September 1999.

7 Thid.

'8 International Commission on Intervention and State Sovereignty (2001), The Responsibility to Protect:
Report of the International Commission on Intervention and State Sovereignty, Ottawa, International

15 See to similar effect the statement by the Permanent Representative of India during Security Counc D
evelopment Research Centre.

debate, SC/1035 (24 March 1999), p 3 at p 10.
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responsibility for taking action to prevent humanitarian disaster upon the soyera:
ernment of the nation in which might occur. Only if and when that responsibjjpy
been exercised would the larger global community’s parallel responsibility tq
in the national and international interest be engaged. Thirdly, new rules of ep

ga
should be developed to ensure that any such intervention would have the maximy s after ICISS had reported, its recommendations received powerful endorse-
| a

Sibllle Opportuni)ty S eS 0 mw Sakonr 2002 Te ' y(e)m the Secretary-General’s High-Level Panel on Threats, Challenges and Change
Bellamy, 2008a). !

o panel adopted the conceptual framework embodied in the idea of the ‘respon-
The Commission asserted, more in hope than expectation given its nOVelty, : ), The

i rotect’. It favoured the ICISS’s conclusion that any such responsibility should
‘responsibility to protect’ reflected an emerging norm of international law and bel t t(i)sgd BT with the endorsement of the Security o], Aud it facorporated;
erc

' ome minor alterations, the legitimacy criteria that had been set down in the ori-
50

IV. THE 2005 WORLD SUMMIT

-WARDS THE 2005 WORLD SUMMIT

Based on our reading of state practice, Security Council precedent, established norp )
ing principles, and evolving customary international law, the Commission believes
Charter’s strong bias against military intervention is not to be regarded as absolyg

v . r reaffirmed
ddressing the relevant legal issues, the Panel observed that the Charte
decisive action is required on human protection grounds.

ndamental faith in human rights but did not do l’nl.lC}T to pr-ote.ct Fhe:m. Afrticles 2(t7)
hibits intervention in matters which are essentially w1th.1n the Jurllsdlctlon 0 -a(rll)'l tta;1 e‘;
k rtheless, the Panel asserted that the principle of non-intervention embodied in ad
:cle could not be used to shield nations from the consequf:nces of state—spon.sore
scidal acts or other atrocities. These should properly be cor.1s1derf?d as thre.ats tf(; 1ntt'er-
;, nal peace and security under Article 24 and, as such, might with legal justification
oke a response from the Security Council.

As to the vexed question of military intervention, ICISS recommended that it sho
place pursuant to authorization by the Security Council and only then after the ¢
consideration of five criteria of legitimacy. These were that:

~ The threatened harm must be serious, ie it must involve genocide, war crimes, ¢
against humanity, or ethnic cleansing.

~ The primary purpose of the intervention must be to halt the threatened humani

vendorse the emerging norm that there is a collective international responsibility to pro-
catastrophe. ;

t, exercisable by the Security Council, authorizing military intervention as a laﬁt res_ort,
h e event of genocide and other large-scale killing, ethnic cleansing or serious violations
)

. . .
international humanitarian law which sovereign governments have proved powerless o
21

- Military intervention must be adopted only as a measure of last resort.

~ The proposed military action must be proportionate to the threat.
. . . . ) illing to preven
— The adverse consequences flowing from the military intervention should clear awilling to p

t the World
e he consequences of inaction (see Evans 2008, p 139). king his lead from the Panel, the Secretary-General recommended that the

saders’ Summit in 2005 adopt the ‘responsibility to protect’.?* Even so, it WE'IS unclear
hether his recommendation would survive the exhaustive and exhjaus.tmg .nego—
jons that would occur in six months preceding the Summit. The pr1r.1c1pa1 ln.le of
jjection was clear. Some States would argue strongly in faV01.1r of the. 1nternat10r.1a1
ommunity’s entitlement to intervene in the face of genocide, crimes agamst. hur.namty
nd other mass atrocities committed by a State. Others, however, wo.uld ma.lntam t.hat
e Security Council was prohibited legally from authorizing 'coclercwe ‘actlon agau;st
overeign nations in relation to any matter that occurred within tl?elr b?rders. hs
he Permanent Representative of Algeria put the matter in an early discussion on the

ecretary-General’s report:

..interference can occur with the consent of the State concerned....we do not c.leny that tklle
nited Nations has the right and duty to help suffering humanity. But we remain 'extren;e y
nsitive to any undermining of our sovereignty, not only because sovereignty is our last

Finally, ICISS developed its conceptual framework by proposing that three diffe
forms of responsibility were engaged. The responsibility to protect should best be ¢
cised initially through prevention. This ‘responsibility to prevent’ spoke to the ne¢
take every reasonable step to ensure that predicted humanitarian catastrophes w
not occur. Preventive strategies such as good gbvernance and human rights, to
with international aid and development assistance should be the first to be dep! 0
Next, ‘the responsibility to react’ emphasized that in the exercise of its preventive role
international community should always prefer non-forcible measures, such as diplom
negotiations and economic sanctions, to instigating armed intervention. Once a ¢t
had been averted, whether militarily or otherwise, a ‘responsibility to rebuild’ woulé
assumed. In this, the international community would involve itself in peacekeeping, €
nomic and social reconstruction and other similar developmental initiatives.
The central thrust of the report, then, was upon the prevention of conflict througharz
of non-military measures that would likely entail significant transfers of wealth, expert
and opportunity from developed to developing countries. It would involve taking Th
World development seriously (see Byers, 2005, p 111). Only once such measures had ai
to avertan anticipated humanitarian crisis would more coercive means be considered.

2 A More Secure World: Our Shared Responsibility, the Report of the High-Level Panel on Threats,
hallenges and Change, UN Document A/59/565, 2004. ,

2 Tbid; and for an analysis of the assertion see Corten, 2008, p 127.
B In Larger Freedom: Towards Development, Security and Human Rights for All, Report of the Secretary-

*? Tbid, p 16. General, UN Document A/59/2005, 2005, p 35.
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defence against the rules of an unequal world, but because we are not taking parg

_on of such crimes, including their incitement, through appropriate and necessary
sion making process of the Security Council . . .??

We accept that responsibility and will act in accordanc.e with it... N
9 The international community, through the United Nations, also has the responsibil-
appropriate diplomatic, humanitarian and other peaceful means, in aCCf)rdance
E- ters VI and VII of the Charter, to help protect populations from genocide, war
: h:gmic cleansing and crimes against humanity. In this context, we ALE prepar(.ed tco
11ective action, in a timely and decisive manner, through the Secur'lty Cogncﬂ, in
‘ jance with the Charter, including Chapter VII, on a-case-by—case basis and in coop-
with relevant regional organizations as appropriate, shou.ld peacefl'll means be
vtive...We stress the need for the General Assembly to ?ontmue C(.)ns1dera’F10ns 0;
sponsibility to protect populations from genocic?e, war crimes, etbmc cleansing an
ses against humanity and its implications, bearing in mind the principles of the Qharter
J international law. We also intend to commit our.selves, as necessary and apProprlatE, t.o
ing states build capacity to protect their populat%ons from ger.10c1de, war crimes, et fmc
gand crimes against humanity and to assisting those which are under stress before
£27

Generally speaking, the Western Europe and Others Group (WEOG) nNationg g
the inclusion of a resolution in favour of the responsibility to protect in the Woy ’
outcome document. The United States, however, had significant reservationg, A 4
bloc in the Non-Aligned Movement (NAM) either opposed its inclusion or goys ;
cant amendments to the basic principles that had been set down. Several Latin
nations also expressed their disquiet. The most interesting and crucial aspect of th
summit discussions was the strong support for the doctrine provided by the ng
Africa. In a sense, this was not surprising. It has been in Africa—perhaps more tha
other region of the world—that mass violations of human rights of the kind soug]
prevented here, have occurred. African nations had first-hand, or near-hand, exp,
of the atrocities and consequent human suffering with which the doctrine was con
and an intimate and devastating knowledge of the consequences of both State and
national failure.?* In this context, the Tanzanian President had made the case pla'i

ansin,
<es and conflicts break ou
«pite this success, a close look at the Summit resolution makes it plain .that several of the
“trine’s underlying principles are likely to be qualified heavily in practice. In the process
negotiating the final text, victory went to those favouring th.e.acceptance of the new doc-
se. However, those opposing it, whether absolutely or conditionally, managfed to .extract
bstantial concessions. A close reading of the text reveals the following qualifications:

We must now stop misusing the principles of sovereignty and non-interference
internal affairs of states to mark incidences of poor governance and unacceptable hy
rights abuses...In the aftermath of the genocide in Rwanda, and in light of the mg
influx of refugees in the Great Lakes Region, it is inevitable to conclude that the p
of non-intervention in the internal affairs of a state can no longer find unqualified, ab
legitimacy... Governments must first be held responsible for the life and welfare of
people. But, there must also be common agreed rules and benchmarks that would tri
collective action through our regional organizations and the United Nations against.
ernments that commit unacceptable human rights abuses.?

_ The crimes in relation to which a responsibility to protect may arise are limited. to
genocide, war crimes, ethnic cleansing and crimes against humanity. A suggestion
from the United States that an additional phrase ‘or other major atrocities’ be added
to avoid further definitional argument was not adopted (see Scheffer, 2009).

The international community is enjoined in the first instance to exercise its
responsibility by using all appropriate diplomatic, humanitarian and other peaceful
means in accordance with the Charter. Collective action will be triggered only when
such peaceful means are considered to have been inadequate.

B. THE WORLD SUMMIT RESOLUTION

Under heavy pressure to adopt some form of the ‘responsibility to protect’ formula, ¢
lomatic representatives in New York haggled into the last week before the Summit to
to find the words that might permit a compromise text to go to the world’s leade
endorsement.*® After frenzied last minute negotiations, the final text was concludec
was hedged with qualifications and therefore weaker than that which had been Propos
in the ICISS and High-Level Panel reports. Nevertheless, the very fact that the conceptz
principle had been agreed to at the World Summit represented a substantial success. T
concluded wording was as follows:

" _ The international community, in its Summit embodiment, has indicated that ?t is
‘prepared to take collective action’. Following from an American recomme':nd,atlon,
the words ‘we recognize our shared responsibility to take collective action” were
removed.

- Collective action by the international community must be authorized by the Security
Council in accordance with the terms of Chapter VII of the Charter. Theidea, referred
to briefly by the High-Level Panel, that there may be certain circumstances in.which
intervention may be countenanced without such authorization did not make its way
into the text.

- No criteria of legitimacy are set down. Instead, the international community,
through the United Nations, will determine on a ‘case-by-case’ basis whethe?r
collective action to defend populations from criminal activities is required. This
was a late insertion, at the behest of the United States and China.

138. Each individual State has the responsibility to protect its populations from genocie
war crimes, ethnic cleansing and crimes against humanity. This responsibility entails

23 Abdallah Baali, Permanent Representative of Algeria, Statement to the Informal Thema
Consultations of the General Assembly to Discuss the Four Clusters Contained in the Secretary-General
Report ‘In Larger Freedom’, Cluster I1I: Freedom to Live in Dignity, 19 April 2005.

24 For that reason the African Union had previously inserted a provision embodying a doctrine resem
bling the responsibility to protect into its Constitutive Act. See Article 4(h).

25 President of Tanzania, Benjamin Mkapa, Address to the First Summit of the International Confere
of the Great Lakes, Dar-es-Salaam, November 2004.

26 As to the General Assembly Debate prior to the World Summit see Bellamy, 2008a; Zifcak 2009, Ché. 27 2005 World Summit Outcome, UN Doc. A/60/L.1.
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- Collective action under Chapter VII will be considered only wher,
authorities ‘manifestly fail to protect their populations’ from the releyay
This is a standard considerably higher than that initially suggested.

15 SECRETARY-GENERAL'S ELABORATION OF THE
ONSIBILITY TO PROTECT

utions with respect to the responsibility to protect, although adopted by consen-
> chighly general in nature and much work remained to be done to put flesh on their
: r . .
. To assist with this task Ban Ki-moon appointed Professor Edward Luck to be his
adviser on the subject and Luck went to work to make the doctrine comprehensible
J ncrete. The product was the Secretary- General’s report to the General Assembly on
O : o1 s . » 31
plementation of the responsibility to protect which was tabled in ]am?ar?r 2099. .
§ report was a detailed encapsulation and explication of the new doctrine’s principal
eters. It drew heavily on the work of ICISS and the High-Level Panel but its cast was
1T] 3 )
h more pragmatic. The report made clear that Kofi Annan’s successor was also com-
d to the doctrine. In elaborating upon it, a three-pillar approach to its implementa-
was proposed. o
the first, the nation in which a humanitarian catastrophe is in prospect must
] > R
ume responsibility for taking timely and appropriate preventative measures. These
s include intensive diplomatic steps to mediate impending conflict, the adoption of
i corruption strategies, the early prosecution of those engaging in violent activity,
i ; : 32
promotion of human rights and efforts to establish more effective governance.
second pillar involves a calibrated reaction by the international community. Here,
wcerted and directed assistance in the form of development aid, foreign investment,
‘hnical assistance, economic incentives, rapid police responsiveness, and more gen-
: capacity building will be crucial. Under the third pillar, these measures may be
pplemented initially by ‘soft’ coercion which may include international fact finding,
v deployment of peacekeepers, the imposition of arms embargoes, the application of
plomatic and economic sanctions and the creation of safe-havens and no-fly zones.
when all else has failed, the Security Council may authorize military intervention
s the measure of last resort.
: The Secretary-General sought to clarify certain issues about which there had been con-
i i i i y ide i i ion si d Summit. He made clear that the respon-
tion of threats to international peace and security but also to the cessation of mass ate derable confusion or dissension smlce .the Worl ) «Hlemade dear that the ag:inst
i i ithi ! ili i i enocide, ,
ties taking place within State borders.? bility to protect applies only 1nI rz ation iajets o tgf W crimes, crimes agains
i i i ; i i i ing. ot detract from exi -
Soonafter, withoutany further elaboration of the doctrine, the Security Councilinve umanity anfi ethmcn clean;mg t. oes ﬂl e e Ogr refugee law. Collective
the new norm for the first time—in relation to the situation in Darfur. In Resolution 17 nents under international humanitarian law, ul g . . ‘
i ) tion in the use of force must be undertaken with the authority of the Security Council
the Council resolved, among other things, to deploy a UN peacekeeping force in Dar: F ok ]
! and in accordance with Chapter VII of the Charter. The responsibility to protect provides
and sought the consent of the Sudanese Government to do so. In its preliminaries, o _ . s A
i i | 00 support, therefore, for unilateral military interventions. The doctrine is to be distin-
Resolution recalled Resolution 1674 and its endorsement of the terms of the World Sum 1o support, > : entions. . :
i i : ished from ‘humanitarian intervention’. Humanitarian intervention, the report said,
Outcome in this respect. It reaffirmed the Council’s strong commitment to the sov & : . {ine b i the face of catastraphe o deploin
eignty, unity, independence and territorial integrity of Sudan but made clear its view tk posed a false choice between either standing by in °P°O
ion’ i : ercive military force to protect populations that were threatened. The responsibility to
the nation’s sovereignty would not be adversely affected by the transition to a UN for ‘ y - - . : e
devoted to the cause of peace Protect seeks to overcome this binary divide by recasting sovereignty as responsibility
. then defining in some detail what the respective duties and obligations of nations and the
international community to prevent humanitarian disaster should be.

- A recommended constraint—that the permanent members of the Securi
should refrain from exercising the veto in cases of genocide, war crima
cleansing and crimes against humanity—was rejected.

There is no doubt that the formal recognition of the new doctrine of the respo 1
protect by the world’s political leadership stood as one of the principal achievemen
World Summit. And for such a doctrine to achieve consensus agreement withip f;
of its first formulation is almost unprecedented. However, as is plain from this an,

the resolution’s text, there remains ample room for argument as to its meaning,
and exercise (Focarelli, 2008).

V. POST WORLD SUMMIT RECOGNITION
OF THE DOCTRINE

Since the World Summit, the most significant development with respect to the re
sibility to protect has been its recognition by the Security Council. In the con
debate upon the protection of civilians in armed conflict, the Security Council ap
Resolution 1674 dealing with all aspects of that question, including the promotion of
nomic growth, poverty eradication, national reconciliation, good governance, democ
the rule of law and the protection of fundamental human rights.”® This resolution
firmed ‘the provisions of paragraphs 138 and 139 of the 2005 World Summit Oute
Document regarding the responsibility to protect populations from genocide, war cris
ethnic cleansing and crimes against humanity’. Apart from the normative importan
this reaffirmation, the adoption of the resolution marked the first occasion upon which
Security Council acknowledged expressly that its role may extend not just to the pre

28 SC Res 1674 (28 April 2006).

29 The Security Council recognized and approved the ‘responsibility to protect’, again in a more rece
resolution with respect to the protection of civilians in armed conflict: see SC Res 1894 (11 Novemb 31 Report of the Secretary-General, Implementing the Responsibility to Protect, UN Doc. A/63/677; and
see further Luck, 2009.

30 SCRes 1704 (25 August 2006). %2 On prevention, see Bellamy, 2008b.
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‘ i ding of the resolutions rather than to re-open
’ ward to a practical understan ]
o S 2009 DERATE fO:m whether or not the responsibility to protect should be recognized or ac}tled
i batemember States’ re-affirmation of the resolutions made plain, however, that t e.y
! ’Igihem as expressly limited by their terms. All agreed, therefore, that the responsi-
rae

otect would apply only in situations that involved the commission of genocide,
v to pr
)

‘ s, crimes against humanity, or ethnic cleansing. Any expansion of the doctrine
! i i its rei B ond ; - crimes,
supported it, there had been widespread anxiety that its reintroduction into discussig c

- the consequences of climate change, cyclones, counter-terrorism, external aggres-
. in i ial diluti 1 over ' .
General Assembly might well result in its substantial dilution or even abandonmep or internal repression was roundly rejected. " —
. . . V ‘ i i - con
six months of wrangling, however, the President of the General Assembly finally ¢ " ber States almost without exception welzoraed the hresspillar .

hold an informal interactive dialogue on the Secretary-General’s report in late July ) he Secretary-General’s report. In this respect, there was lc'oncor(;iz:}rll:f :;lleﬂil::slte rgeesl;‘:i
The proceedings began controversially when the Assembly President distributed, _iple that sovereignty should be defined as resp('>n51b1 ity an e heie neo e,
cept note to member States prior to the dialogue outlining his reservations with reg o Pof sovereign States should be to protect the rights and 1nteres‘F;0 ; tie riost
R2P.** In this note, the President argued that it had no binding status in internatjop, lar 1 encapsulated that understanding. Member $tates regarded- tPls ;éuldaz (e mos
that there had been no genuine agreement as to its terms, and that it was not the ab ywel part of the doctrine. The idea that the .1nternat10na1 c}:lommurur Zfe tedith appTovel.
of such a doctrine that had impeded necessary intervention to prevent humanitarig ovide early assistance to States at risk of failure was one t Iag Warstieless .
aster. Instead it had been the unrepresentative composition of the Security Coy ci ! urprisingly, Pillar 3 was the subject of most conten’aon(.i e?ve o either i
inappropriate use of the veto and a lack of political will that had impeded action, N ti peared to be agreement that where one of .the four deﬁne. c;m;es cponsibility tointer-
sovereignty, he concluded, demanded that no external military intervention into the ey : in the course of commission, the interna.tlonal cor'nrnumt'y aC are ill)authorization ol
sively domestic affairs of a State should be either contemplated or permitted. ‘ " e, but, in the case of military intervention, only if Security Counc
Soon after this faltering start, however, it became apparent that the President’s jp
vention had been neither appreciated nor influential. To the surprise of most obser
member States expressed substantial concordance with the Secretary-General’s rep
Ninety-four States took part in the dialogue and their views were representative of appr
mately 180 of the Assembly’s 192 members. A very clear majority supported the term
the World Summit resolutions and backed the Secretary-General’s three-pillar appr
to their implementation. It was highly significant that many powerful States outside
P-5, which had previously expressed substantial doubt about the merits of the doctri
now chose to provide cautious support for it. Nations such as Brazil, South Africa, ",
India, Egypt, and Algeria each moderated their previously skeptical positions.> Cl
dissentients numbered only four of those nations that took part.”® The most impo;
matters that emerged from the Assembly’s deliberations may be summarized as follow:

In his report, the Secretary-General had urged the UN General Assembly to ¢ B
endorse his report. This was a course not without risk. In the four years betweep

Summit and the report, there had been strongly conflicting opinions expressed by UN
ber States as to the doctrine’s standing, relevance, and acceptability.” Among nagi,

en previously been obtained. . . _
| : sp:l:stantiazrl body of member States seemed willing to endorse the idea that the com

ssion Of mass atr ocities w lt}lln a Slngle Inelnber State IIlay never theleSS, and dependlng
N (¢ 1[( C11 Clllllstallces, [ Ieg rae con 0 (¢) p
b a d d as cons g a al
] the Sp 1 titutin tll] eat t internati ]la] eace
le SeCurlty- In SuC}l a case, tlle OpeIatlon Of ChapteIS \' I and \'% II Of the UN ChaI ter

could be attracted.

2. Matters in relation to which there was continuing concern

The position of State sovereignty in relation to the responsibillity to prot'ectix(/)vle;sb ’;ilz flljlbt] Ezt
of continuing contention. Several States declared that sover'elgnty V\.ras ?nlvb'lit one
wothing in the new doctrine should be permitted to undermine t.hat inviola 11 . rzft.ervention
ﬁlation to the four crimes specified, therefore, they argued that 1nternat10nah1 vensen
should be countenanced only if requested by the State concerned. .At the ot her er}l1 [
pectrum were member States which strongly supported t}.le doc.trme afld Y (1, t Frai oidj
were willing to countenance some compromise .to sovere}gnty in tlllle 1nte(rietshzs1 t0military
ing atrocity. None, however, endorsed unilateral 1nter.vent10n e?nd a. fogree
intercession could proceed only if the Security Council authorized 1(t1. e
Developing nations forcefully expressed their concern that the' chmni, ith}tfhe e
selectively and in particular by more powerful States as a' rr-le.ans to inter erle it therighs
and interests of the less powerful. To counter that p0351b1h‘.£y many de'v<.e oping c ntries
insisted that decisions as to whether a nation had failed in its responsibility to protec

L. Matters on which nations agreed

Most member States stated unequivocally that the dialogue should not be devoted te
renegotiation of the World Summit Outcome resolutions. They made plain their intentic

33 Seefor example, in the General Assembly debate on the ‘Protection of Civilians in Conflict’, S/PV.
14 January 2009.
34 Office of the President of the General Assembly, Concept Note on the Responsibility to Prof
Populations from Genocide, War Crimes, Crimes against Humanity and Ethnic Cleansing, 16 July 2009.
35 See for example, Statement by H.E. Hardeep Singh Puri, Permanent Representative of India to tl

United Nations at the General Assembly Plenary Meeting on Implementing the Responsibility to Pro
24 July 2009.

36 These were Venezuala, Cuba, Sudan, and Nicaragua. )
37 See also The Global Centre for the Responsibility to Protect (2009), Implementing the Responsibilit)
to Protect: the 2009 General Assembly Debate, an Assessment, August 2009; The International Coalition fo

the Responsibility to Protect (2009), Report on the General Assembly Plenary Debate on the Responsibilityt
Protect, September 2009.

: i tative
38 See Statement on behalf of the European Union by H.E. Mr Anders Liden, Perma'xtl)'elrixtt RteOp;ersoetr;; v
of Sweden to the United Nations, at the General Assembly Dialogue on the Responsibility 8

July, 2009. . . ‘
;; These States included, for example, Cuba, Iran, Sudan, North Korea, Pakistan, and Nicaragua

i k, and
40 These States included the Netherlands, Austria, Australia, New Zealand, Canada, Denmar
Costa Rica.
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own people had to be taken without fear or favour and with the application }
able and identical standards.*! The Security Council’s manifest failure to take act
respect to the Israeli invasion of Gaza in January 2009 was commonly cited asl
of the double standards that may and can apply.

Member States put competing views with respect to the Security Council ~‘
mended role as the arbiter of Pillar 3 interventions. There was agreement that the
should exercise that role but disagreement about the extent to which, if at all, the ¢
Assembly should also play some part. Many nations, including especially the
aspired to permanent membership of the Council, conditioned their support on ¢
hensive Security Council reform. Still more expressed the view that the P-5 shoylg
voluntarily to refrain from the use of the veto in situations in which action with res
genocide, war crimes, crimes against humanity, and ethnic cleansing was the sy
Council consideration. The P-5 made no contribution as to the question.

3. Matters in relation to which further clarification was required

Many States expressed uncertainty as to the circumstances in which internationa
assistance, or intervention should be triggered. The World Summit resolutions statec
example that the international community was committed to helping States build
acity to protect their populations from the commission of mass atrocities, as neces
and appropriate. At what stage, then, and under what circumstances would the crif
of necessity and appropriateness properly be engaged? Similarly, the international e
munity had stated its preparedness to take collective action through the Security Cou
should peaceful means be inadequate and national authorities manifestly fail to prot
their populations. Member States expressed the view that the phrase ‘manifestly fai
protect their populations’ was vague and therefore provided very uncertain guidance:
when the Security Council should consider any consequential action.

Several nations observed that the World Summit resolutions referred to mass at
ties consequent upon State failure. Nothing there appeared referable, however, to cris
which had been caused by the actions of non-State actors. In what circumstances the infy
national community might intervene to prevent atrocities at the hands of such actoj
therefore, was a matter placed on the table for further deliberation.

Finally, member States seemed quite unclear as to the standing of the responsibility
protect in international law. In line with the opinions expressed by the High-Level Pan
and the former Secretary-General in his report to the World Summit, some member State
were sufficiently confident to declare the doctrine either as a norm of international las
or at least as a principle that was near to maturing into such a norm. Others, howeve
regarded the doctrine not as legal but as political. It represented a political commitmer
by most nations to take steps to prevent mass atrocities but brought with it no specific lega
content or obligation. Still others maintained that the responsibility to protect could more
than adequately be contained within and elaborated from the existing law of the United
Nations Charter. Those opposed to the advance of the doctrine made clear their view that
it had no legal standing whatever. In the final section of this chapter, therefore, I take a
closer look at the legal standing of the doctrine by way of further clarification. '

&

41 See for example, the Statement by Vanu Gopala Menon, Permanent Representative of Singapore at the
General Assembly Dialogue on the Responsibility to Protect, 24 July 2009.
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vi. THE RESPONSIBILITY TO PROTECT
AS INTERNATIONAL LAW

cally speaking, it is fair to say that there has been a progressive convergence of opin-
nongst member States of the United Nations that they bear a responsibility individu-
nd collectively to protect their peoples from the commission of mass atrocity crimes.
entrating in particular on those elements of the doctrine that appear to have achieved
—port of most UN member States, its present parameters as elaborated in debate
+ to the World Summit and at the 2009 General Assembly Debate may be summarized
he following terms. It appears to be agreed that:

The primary responsibility for protecting its peoples from the commission of mass
atrocity crimes rests with the sovereign nation within which such crimes are at risk
of being committed.

5. The mass atrocity crimes with which the responsibility is concerned are limited to
genocide, war crimes, crimes against humanity, and ethnic cleansing.

. The responsibility of the international community with respect to the prevention of
and protection against such crimes is engaged only when it appears that the sovereign
nation concerned may be unable to prevent the escalation of civil strife so as to avert
the danger of the defined international crimes being committed.

In that instance, the international community’s primary and preventative
responsibility is to provide aid, expertise, resources and other similar forms of
assistance so as to build the affected nation’s capacity to deal with an impending
humanitarian crisis.

Where, however, it becomes apparent that a State has manifestly failed to exercise
its sovereign obligations, and where the international community’s assistance has
proven ineffective, the primary responsibility to prevent or protect against the
commission of the international crimes shifts from the State to the international
community.

The international community in exercising this responsibility may, on a case-by-case
basis, take coercive measures to achieve the objective of maintaining or restoring
peace and security. Such measures may, as a last resort, include internationally
mandated military intervention.

These coercive measures, however, may be adopted and authorized only by the
UN Security Council acting in accordance with its powers under Chapter VI
and Chapter VII of the UN Charter. Unilateral humanitarian intervention is
impermissible.

Where the international community has intervened in the domestic affairs of a
nation whether militarily or in some other coercive manner, it assumes a further
responsibility upon the restoration of peace and security to facilitate and assist with
peacekeeping, peacebuilding, and other forms of national reconstruction.

It should be apparent that these heads of agreement are in the nature of a joint political
commitment. The question remains, then, as to whether any segment of this common
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acknowledgment and understanding has become part of or is reflected in inte,
law. With one or two minor caveats, the answer would appear to be no.

The responsibility to protect is not embodied in any treaty.*2 Consequently, t
likely way that it could be considered as a norm of international law would be by w
acceptance as part of customary international law. A doctrine or principle will fo
of customary law if two broad conditions are met. First, it must be a matter of Sta 4
and that practice must be recurrent and widely observed. Secondly, there must b
viction among nations that the practice is sufficiently consistent and of Sufﬁcienﬂy
application as to be regarded as a compulsory rule.*> In other words, it should com
understood that the practice is dictated by international law (opinio juris).

Applying these conditions to the responsibility to protect it is evident imm
that State practice in conformity with the doctrine is almost non-existent. The do
was conceived only in 2002 and no nation or international organization has legit
claimed to have acted in accordance with its terms since that time.** It could be argue
relevant State practice occurred in the context of humanitarian intervention that prec
that concept’s recent reconceptualization as the responsibility to protect. Given, hoy
that the new doctrine’s sponsors have been at great pains to distinguish it from hi ‘
tarian intervention, and that many in the General Assembly have repudiated the Jaj ..
argument cannot be accorded much weight.* \

Still, there is one current of thought that suggests that the existence of well-settled|
practice may not be absolutely critical in the formation of customary rules. So for exa
within the framework of international humanitarian law, an imperative of moral be
iour and the dangers attendant upon its abuse may be such as to make the observan
a particular rule of war absolutely necessary even prior to recurrent State practice ha
been established. In this case, ‘the laws of humanity’ and the ‘dictates of public conscie
are put on the same footing as State practice in the formation of international law (Cass
2005, pp 160-161). In that context it might reasonably be accepted that the principle
States have an individual and collective responsibility to protect their peoples from ge
cide, war crimes, crimes against humanity and ethnic cleansing is a ‘law of humanity’
similar kind and standing. But that is still far from confirming that every one of the ¢
elements of the doctrine has similar force and effect. Quite apart from anything else,
principle is capable of achievement by very diverse means of which the key compong
comprising the responsibility to protect are but one.

The second condition to be met is that there should be a mutual conviction am
nations that the doctrine or principle in question should have the character of a bi t

£]aw. In the present case, the existence of this ‘opinio juris’ is difficult to c.liscer1.1 or
- Certainly, the responsibility to protect has been the subject of consideration,
:; ation, and recommendation by international commissions of .stature. It ha.s been
died, though not without considerable prior political division, in the resolutions of
ost important Summit of World leaders held in the past d?cade. It }.1as been referred
jendorsed in general terms in subsequent Security Council resolutions. And at least
Jlation to its core components, it generated a surprising measure of acceptance at the
¢ recent General Assembly debate. . .

ot the idea that it might constitute a legal rule that binds nations to it by common
ent is not a position that has yet been reached. This point is illustrated clearly when
, considers the content of the recent General Assembly debate. As previously noted
ber States in the debate had significantly differing views as to the legal stand-
of the doctrine. Such diverse conceptions do not inspire conﬁde'nce tbat a cus-
‘ ary rule accepted in common as binding is anywhere near maturity. It 1? als.o the
i , regrettably, that many nations participating in the debate and addressing inter-
ional law had but a thin conception of its nature and requirements. Among those
at did, the most considered view expressed was that the responsibility to protec.t was
octrine primarily of a political rather than legal character. The Brazilian position is
pstrative:

Brazil’s view, (the responsibility to protect) is not a principle proper, much less a nov?l
sal prescription. Rather it is a powerful political call for all States to abide by legall obli-
tions already set forth in the Charter, in relevant human rights conventions and inter-

ational humanitarian law .. .46

is clear, further, that although the doctrine’s core elements as enumerated above are the
bject of substantial political agreement, there remain significant areas of concern with
ect to its operational scope and important matters as to its meaning and effect that
quire much further clarification. Until these doubts and concerns have been satisfactor-
raddressed, it is difficult to contend that in this instance some new, generally accepted
gal norm governing the conduct of nations has come to fruition.

Finally, it should be noted that the recent General Assembly deliberation was in the
rm of an informal interactive dialogue. In other words, it was a session designed to
ncourage States to express their views with respect to the responsibility to protect without
iny necessary anticipation that there would be any concrete outcome. As to an outcome,
me nations argued that a resolution providing a firm re-endorsement of the doctrine
s expressed in the World Summit Outcome document would be appropriate and con-
ructive. Others argued that neither an endorsement nor a resolution should be put. In
he end, a weak procedural resolution went forward noting (amended from welcoming)
the Secretary-General’s report and recommending that the General Assembly continue to
onsider the matter.”” Plainly, then, the thought that the interactive dialogue may produce
ome confirmation of the existence of a new binding rule of international law was far from
most delegates’ minds. .

42 The doctrine, however, is closely related to the objectives and provisions of of existing internatio
treaties including for example, the International Convention on the Prevention and Punishment of |
Crime of Genocide (1948), the Geneva Conventions (1949), and the Rome Statute of the Internatiol
Criminal Court (2002). See further Barbour and Gorlick, 2008.

#3 North Sea Continental Shelf, Judgment, ICJ Reports 1969, p 3, para 77. v

44 Tthasbeen claimed that Kofi Annan’s mediation in the tribal conflict following Kenya’s recent electi
is an example of R2P at work. It seems no different, however, to traditional international mediation ofa »i’
that has been known and exercised many times before. | ]

45 See Ban Ki-Moon, ‘Responsible Sovereignty: International Co-operation for a Changed World ‘
Speech delivered in Berlin, 15 July 2008; Sahnoun, M, ‘Africa: Uphold Continent’s Contribution to Hu f
Rights’, AllAfrica.com, 21 July 2009; Evans, G, Statement delivered to the UN General Assembly Interact
Thematic Dialogue on the Responsibility to Protect, 23 July 2009. i

46 Statement by H.E. Maria Luiza Ribiero Viotti, Permanent Representative of Brazil, at the General
Assembly informal dialogue on the Responsibility to Protect, 23 July 2009.
7 A/lRes/63/608.
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On this basis the best that can be said is that core of the doctrine previous}
constitutes but a fledgling rule of international customary law. It has quite son)l, “f
able way to go, however, before it can be regarded as having been adopted in 3
obtained the requisite international acceptance to be considered as fully fOrmIz: '

One final legal matter should be considered. As explained at the commep 1
this chapter, the UN Charter’s provisions, and in particular the terms of Artic], 9
2(7), have proven exceptionally difficult to reconcile with any doctrine of exte:-s
vention in a nation’s domestic affairs. Article 2(7) relevantly provides howeyer :
principle of non-interference is not to prejudice the application of enforcement p ]
under Chapter VII. Chapter VII enforcement measures may be pursued where the
Council has determined the existence of any threat to the peace, breach of the peai
of aggression. It has generally been assumed that any such threat must be to inter,
peace and security as Chapter VII measures are authorized in accordance with Art )
and 42 only to restore international peace and security.

However, the sole arbiter of whether there exists a threat to international peac
security remains the Security Council itself. And in recent years it has become ap d

Ge Curit
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. Council under Article 39 of a threat to international peace and security followed,
; dly, by authorized international intervention in accordance with Articles 41 and 42.
: is is not to suggest that international law has arrived at such a normative recognition
y Council practice in the relevant respect has neither solidified nor attained a
Jisite measure of consistency (see McClean, 2008). And to achieve recognition as insti-
."i custom, an enormous stretch in the interpretation of the language of the Charter
d still be required. It is apparent, however, from the General Assembly dialogue that
re nations than previously have seemed willing to countenance wider Security
ncil discretion in cases of humanitarian need. And it is not too great a leap to suggest
inan increasingly interconnected and interdependent world, few conflicts or catastro-
. remain entirely local in their ramifications.

Consequently, the promise of eventual legal recognition is there and with it the founda-
- s0 necessary for accepting the international legitimacy of the responsibility to protect
in time become more firmly established.

that the Council is now more willing than it has been previously to determine the exist, REFERENCES
of such a threat even where conflict or strife is taking place entirely within the bound;
of one State. Generally speaking the Council has made such a determination only \cHARYA, A (2002), ‘Redefining the Bvers,M(2005), War Law (London: Atlantic
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