CHAPTER 2

RNATIONAL LAW AND THE MODERN WORLD

- 1 THE INCREASED SCOPE OF IN TERNATIONAL LAW

v for the Allied Powers in 1945 had been achieved at a considerable cost; the major
pean states would need to embark on large programmes of social reconstruction.
ough it was not immediately apparent, the post-1945 world would be dominated by
United States and the Soviet Union. European influence would be limited and the
at of Japan was so comprehensive that potential aggression from that state was no
a cause of concern. The United Nations had been born of a mixture of both
erican idealism and realism; the decision to locate the headquarters in New York
ected the new post-war realities. Within months of the signing of the Charter, events
y served to emphasise the need for improved methods of co-operation; the
ployment of nuclear weapons in August 19451 and the reaction to the Truman
laration of September 19452 indicated the need to foster improved methods of
ational understanding and co-operation. The end of the conflict had left the United
fes as the dominant industrial power, possessing nuclear weapons and being one of
few states with a constitutional structure intact and whose governing class had not
discredited. The only other major power capable of giving a lead in the

truction of international order was the United Kingdom, but it had been exhausted

the effort of victory and viewed its long term interests as being best served by co-

eration with its major ally rather than by launching any distinctly European initiatives.

mational order was to be restored by the efforts of the United States.

Although much of the planning had been done prior to 1945, Franklin Roosevelt had
d to grapple with the isolationist trend in American life. However, the experience of the
ague of Nations convinced both President Roosevelt3 and President Truman that
ernational order would require to be based on rules. Just as the United States had been
ld together by the constitution of 1787, so it was hoped that international society could
lesce around certain agreed rules. These rules would draw upon principles of
nerican constitutional law, such as democracy and the rule of law, together with
inciples of decolonisation, the peaceful settlement of disputes, and a degree of free
de and open markets. International society would be managed through the United
itions and the task of economic reconstruction would fall to those institutions

The nature of the devastation prompted demands to limit such technology and to continue with
the disarmament objectives of the League of Nations. The last effect was to

}})‘ rsuade statesmen
t the cost of any further major Eur(%?ean conflict would simply be too high. This was later to
haVTdthe effect of tempting the Soviet Union to intervene in minor disputes in other parts of the
world.

Th.e Truman Declaration of that month was concerned with the continental shelf and waters
adjacent to the United States; it marks the beginning of the modern law of the sea. The difficulty

- Was that unilateral action by the United States was followed by extensive maritime claims by other
States leading to a degree ofY uncertainty as to the precise law of the sea. See Chapter 13.

- The death of President Roosevelt on 12 April 1945 meant that it fell to President Truman to give
ect to plans drawn up during the Secondp World War.
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established after the Bretton Woods Conference of July 1944.% The general objective
well expressed by President Truman at San Francisco in June 1945,5 when he obggy
that “The United Nations Charter is dedicated to the achievement and observapg
human rights and fundamental freedoms. Unless we can attain these objectives fg
men and women everywhere — without regard to race, language or religion — we ¢y
have permanent peace and security’.

However, the desire to build an international order modelled on Amey
constitutional law had to yield to events. While American influence could be emplo
reform Japanese political life, it could not prevent the ascent to power of commy
forces in China after 1949 and it was powerless to restrain excesses of Soviet influe;
Eastern Europe. The realisation that Western Europe depended on the United Stae
its defence lead to the signing of the North Atlantic Treaty in 1949 and thereafter
was a tendency to view the world as divided between the American led w
democracies founded on the rule of law and market economies as against those g
which were subject to Communist party rule; the view that communist regimes s
minded to expand served to lead to distrust and made co-operation in the Seg;
Council very difficult in the 1950s. It also contributed to high levels of tension in 19
respect of the invasion of Hungary and later such suspicion manifested itself in the .
of the Cuban Missile Crisis of 1962.6

First, although decolonisation would begin immediately after 1945, many writer
minded to view the subsequent half century as divided into a number of distinct pe;
The initial period extended down to 1960 when the United Nations and Ge;
Assembly were dominated by those powers that had been victorious in the Second |
War. Secondly, it is possible to point to the period after 1960 when the General Asse
had increased in size and began to reflect the influence of newly decolonised st
Thirdly, one can point to the period after 19857 when political change in the Soviet U
and then in Eastern Europe, led to a reduction in tension and it made it possible fo
Security Council to operate with less fear of the veto; it also allowed action to be:
against rogue states. These are, of course, only broad categories but they ser
emphasise that international law had to develop after 1945 against a background no
of an unprecedented increase in the number of states but also one of ideological co
between competing blocs.

However, in reviewing the evolution of international society after 1945, whil
sensible to acknowledge the difficulties posed by ideological conflicts between statt
is also important to recognise that there were a number of factors emerging that
contribute to the broadening of the scope of international law. First, technical ch

The International Bank for Reconstruction and Development (IBRD) (the World Bank), desig

4
romote reconstruction by facilitating capital investment, and its close relative, the Intern
onetary Fund (IMF), designed to promote international trade through exchange rate stabil
5 In closing the San Francisco conference; these remarks were to be legally relevant becau
United Nations Charter contained a number of references to the maintenance of human righ
6  See Q Wright, “The Cuban quarantine’ (1963) 57 AJIL 546. k
7 1985 marks the arrival in power of Mikhail Gorbachev; the collapse of Soviet power i :
Europe is normally dated from 1988-89.
8

Difficulties with the Soviet Union would promﬁt the resignation of the first Secretary Gell
the United Nations. Trygve Lie would describe the office as ‘the most impossible job on
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Jld lead to the exploration of both outer space and the sea bed; to prevent an
dignified scramble to assert rights it was necessary to put in place an international
ulatory regime. Secondly, improvements in communications emphasised and served
ccentuate the interdependence of the modern world in areas such as civil aviation and
sommunications. Thirdly, as statesmen reflected on the lessons to be drawn from the
flict of 1939-45, it became evident that international institutions would have to be
eloped to permit more detailed diplomatic exchanges and to avoid the threat to peace
. by the possible proliferation of nuclear weapons. The role of the international
tions was recognised in the Advisory Opinion of the International Court of Justice
949 in the Reparation for Injuries case.? After 1949, regional organisation to promote co-
ration or military alliances would lead to a proliferation of international organisations.
y, the process of decolonisation would increase the number of states but it was

ture. In these circumstances, regional and international organisations would be

ed to concentrate on work of humanitarian assistance. Fifthly, the conflict of
9-45 was a watershed in the century. Modern technology in the form of newsreels
uld inform a scarcely believing world of the genocide perpetrated during the years

1938. The establishment of an international tribunal at Nuremberg contributed to a
dy growth in interest in matters of human rights. The judgment of the tribunal was
orsed by the General Assembly!0 and within a couple of years the Universal
laration on Human Rights (1948) would set out certain basic principles. The law on
rights which would emerge is directly traceable to the events of 193345 and the
tion began to develop that, in certain circumstances, the manner in which a state

ited its own nationals was a concern of the wider international community:

After 1945, there were three basic economic models that a developed state might
pt. The first was the free market model which would require a regime of free trade to
mplemented by treaty. The conviction grew that open trade was likely to lead not only
conomic growth through larger markets but also to a reduced risk of conflict. In

stern Burope, the establishment of the Benelux Union in 1948 was built on in the

ity of Paris in 1950. Seven years later, six European states would sign the Treaty of
e and establish the European Economic Community. Secondly, the social democratic
emments that took office after 1945 were influenced by Keynesian economics!! and
at to avoid mass unemployment by international co-operation, both to promote
omic growth and to counter the effect of trade cycles.12 Thirdly, those governments
enced by Marxist thinking favoured trading activities being conducted by state

\eparation for Injuries Suffered in the Service of the United Nations (1949) ICJ 174; 16 TLR 318.

5A Res 95 (I), GAOR Res 1st Session (1946), p 188.

Aaynard Keynes (1883-1946) had been a member of the delegation at Versaille
m:' l':?upt role at the Bretton Wood Conference. He was influgéntial in promotixfgagi Izlli?;sdﬂ;r;
' Vent'c Co-1 ggera’non at an international level was as important in securing peace as that of
ventional di lomatm_ exchanges. For a review of his work in establishing the post-war
Ll/lloggndge, Maynard Keynes (1992); for an account of his early years and his
i ailles, see Robert Skidelsky, ]Ohl:l Maynard Keynes, Vol 1, 1983; Vol 11, 1992; and Vol
el }; y;flar;eg?:iﬁ, .Iéeczynizs platyeC_I tﬁn I_1Impor’can’c role, not only raising funds to continue

. e ehgbin .5
lenational or o o tﬁaut opera’gatrodv;)lr. arry Dexter White in’establishing the post-war

democratic thinkers stresse

eflections on Vers

6d the protection of the environment as
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s tended to detract from the appeal of colonies abroad. At the end of the 18th

a wider electoral suffrage in many Western European countries was creating
ands for social reform; such measures could only be paid for by curtailing defence
| other expenditures. Some argued that colonialism had played its part in the outbreak
e First World War and this questionable analysis was extended by VI Lenin in his
grialism: The Highest Stage of Capitalism.17 Although this view was not accepted by
18 and there was much evidence to contradict it, by 1919 much liberal intellectual
nion favoured some form of self-determination on the basis of language and cultural
- such an approach was also endorsed by Woodrow Wilson. The danger that self-
ermination might simply create a new set of minorities was not always appreciated.
in the Covenant of the League of Nations the duties owed in respect of mandated
itory were clearly spelled out. Article 22 indicated that such territory and its peoples
d form ‘a sacred trust of civilisation’. The duties on the Mandatory required it to
se the standard of living of the people so as to prepare the territory for independent
tehood. The same general obligation was continued in the United Nations Trusteeship
tem.1? The duties towards mandated territories and the granting of Dominion status
licated that some European powers realised that decolonisation was inevitable. By the
d-1920s both Australia?0 and Canada2! had acquired full internal autonomy and the
wer to conduct external relations.

The duration and intensity of conflict in the Second World War was to place a heavy
ain on European states and after that date decolonisation began in earnest. As regards
2 United Kingdom, the effort of securing victory had exhausted national resources and
ture revenues would be needed for social reform at home.22 The administration of
ement Attlee acted to grant independence to India?3 and this process of decolonisation
s then followed by subsequent administrations in the 1950s, In the case of the United
ngdom, the Suez debacle prompted a re-assessment of objectives?4 and applications to
n the European Economic Community followed shortly thereafter.

Ihe return of De Gaulle?> to power in 1958 lead to a re-assessment of French foreign
2y and the role of France in the world. Acting with considerable speed, De Gaulle had

bodies and this prompted developments in traditional concepts of immunity as the ¢q
in Western nations sought to draw a distinction between sovereign functions and trg
activities.13 ‘
Although one of the central objectives of the United Nations Charter was to prop
the peaceful settlement of disputes, it was clear that in an increasingly interdepeng
world one of the roles of international law would be to facilitate co-operation bety
states in those areas where the state could not act alone. This prompted the establishy
of the International Law Commission in 1947 charged by the General Assembly with
progressive development of international law and its codification. The far reaching
of this specialist body is to be found in a number of multilateral law making treatje
The Commission!® comprises 34 members from Africa, Asia, America and Europe
serve for a five year period and who are appointed from lists furnished by natj,
governments. Much of the work of the International Law Commission consist
preparing the first drafts for international law making treaties. In some instances, d;
produced by the International Law Commission may serve as evidence of rulg
customary law. 3

2 DECOLONISATION

The colonial Empires acquired by European powers had grown up in the years since
when improvements in navigation made expansion into the new world possible. §
colonies had been lost early on; the revolt of the American colonies after 1776 and
liberation of Latin America in the years after 1815 indicated the difficulties th
European power would experience in seeking to retain possessions far from Eur
Attitudes to overseas possessions varied; the British had been content to ac
Dominion status to Australia and Canada but after 1919 the political debate tende
focus upon India.

The Congress of Berlin in 1878 had required the Ottoman rulers to pay regard to
interests of their minorities and, in 1885, the same European powers indicated
colonies were to be held on trust. However, at the end of the century liberal intellect
began to contend that colonies were being acquired as a means to export capital and
solution to the problems of under consumption. JA Hobson’s Imperialism, publishe
1902, had linked colonial expansion to structural problems in the capitalist system.16

’

perialism: The Highest Stage of Capitalism, 1917.
In his Zur Soziologie des Imperialismus (Imperialism and Social Classe
1 es I s), 1919, Joseph Sch:
'P(imt?(]ii out that capitalism appears to prosper in conditions of pea)lce andlfr:g) tradefr?gettﬁgi
colonialism could be explained on the basis of the mistaken self interest of ruling class.
. Articles 73-76 of the United Nations Charter (1945).
‘ See Commonwealth of Australia Act 1900.
‘ ?}I;lhsh North America Act 1867; the position clarified further in the Statute of Westminster 1931
€ economic difficulties encountered by the United Kingdom after 1940 i 14
| gfbert Skgdelsky’s John Maynard Keynes: Fighting for Brituing(l 937-1946), 2000;.1re set outin detail in
emant Attlee (Deputy Prime Minster 1940—45; Prime Minster 1945-51). At
! e (Dep ; . Attlee had
?191;13811 gomnussmn in 1928-29 and had first hand knowledge of the In(;ian pigblgms\frr}:]ii}dl an g’:g
) Consic’leret }fg%&;ﬂgiet{dn aso .a(ritlculaély 1nirafrtli1ble and nearly insoluble’. In retirement he was to
independen i i i
| .iﬂ Flrancis B S, of Attleg: e ;fap(})zy, 191;17.as the achievement of which he was most proud:
o ONg term effect of Suez being to emphasise the financial cost of forei bligati
) . . . tl
| g: gﬁecf lfor the United Kingdom fo reassess its foreign policy priorities. N%go?iaéiilsofrcl)i 21519;\7 eliilétics)
R egan in 1961 although entry would not take pl%ce until 1973. Y
‘Lharles de Gaulle (1890-1970) had served as head of the Erovisional government in 1944 before

Tesigning in 1 g 8 ¢ 4
the EfuagRlélpuﬁfc (()¥9e§ 8t—hée9 )cionsht'unon of the Fourth Republic. He served as the first President of

13 This is considered in detail in the chapter concerned with immunity from jurisdiction.
contemporary case indicating judicial reservations as to the scope of immunity see Krajina
Agency [1949] 2 All ER 274. ‘

14 The Geneva Conventions of 1958 on the Territorial Sea, High Seas, and Continental Shelf; Vi
Convention on Diplomatic Relations (1961); Vienna Convention on the Law of Consular Rel
(1963). »

15 See I Sinclair, The International Law Commission, 1987; B Graeforth, ‘The International
Commission tomorrow: improving its organisation and methods of work’ (1991) 85 AJIL 597.

16 JA Hobson had, before 1902, advanced a theory of under consumption. He argued tha

roducts of industry could not be all consumed b¥l the rich and could not be afforded by the.
E1 his work Imperialism in 1902 he argued both that capital would tend to be exported and
competitive imperialism would tend to lead to war. Hobson's theories of under consum
would influence Maynard Keynes when he came to write his General Theory of Employment, I
and Money, 1936. i
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by 1960 secured the effective independence of those territories in French West Afy
but had underwritten such a transition by varying forms of association with Frang
the same time, De Gaulle moved to extricate France from Algeria where it had begy
colonial power since 1830. Such action was taken following a sober reappraisal of
of France and the need for it to focus upon assisting Germany in seeking to mo
European Community which had come into existence in 1958. However, syg}
approach to decolonisation was in line with the demands of international law, Q
December 1960, the General Assembly passed the Declaration on the Grantip,
Independence to Colonial Countries and Peoples?” which required that: '

ded by tight control of external obligations. Negotiations for independence were
Iy conducted with small elites who tended to be more optimistic than the facts
ted about the prospects on independence. The consequence was that many small
s were poor and laboured under problems of a limited infrastructure; in Africa,
< tensions produced unstable governments and, in some cases, constitutionalism
way to military rule.

hus, in the 1960s international law was having to operate in a greatly changed
snment. The main contours were an ideological struggle between the Soviet Union
e United States, the relative decline of Europe and an increase in the number of
 world states, many of whom were plagued by problems of poverty, illiteracy and
of investment. International law, which might still have been viewed as Eurocentric
00, now had to accommodate a much larger number of states ranging from the very
serous to the near bankrupt. Such diversity was without precedent and raised the
‘. of how to reconcile such interests. )

... immediate steps shall be taken in Trust and non self-governing Territories, or in all othey
Territories which have not yet attained independence, to transfer all powers to the people of
those Territories without any conditions whatsoever ... The inadequacy of politica]
economic, social or educational preparedness should never serve as a pretext for delayin
independence.

A sign of the changing international scene was the Afro-Asian conference summoned
resident Sukarno®3 to Bandung in April 1955. The gathering was attended by 23
s from Asia and four from Africa. The conference was called at a time when there
degree of euphoria amongst newly independent states and a reluctance to
owledge how intractable some of the problems of underdevelopment would prove
. The conference contained a demand for African and Asian countries to refrain from
ith either grouping in the Cold War.

The experience of Suez and the emerging forms of European co-operation prompt
United Kingdom to reconsider its role in the world. In theory the British Empire]
always been based on the principle that colonies would be guided towards g
government but the administration of Harold Macmillan?8 decided to expedite
process. Pressures to implement social reforms required strict control of defg
spending; the circle could be squared by reducing foreign commitments. Macmi
followed the path of De Gaulle, outlining his philosophy in the “Winds of Change’ sp
in 1960.2° In 1961, preparatory work began on an application for membership of
European Community. Although the formal application of 1963 would fail decolonis:
proceeded apace. The United Kingdom therefore followed France in seeking an exit f
Africa. The hope was that economic and cultural ties would remain and that the ne
independent states would adopt democratic constitutional structures and participaf
the work of the United Nations. Although there were difficulties in the case of Sout
Rhodesia30 the pattern followed that of France. The presence of a non-democratic reg
in Portugal had the consequence that decolonisation of Portuguese colonies was dek alist planning were at first able to rely on support from the Soviet Union but, after the
until after the 1974 revolution 31 ‘ ith of Leonid Brezhnev in 1982, those holding power in Moscow became more
In retrospect, decolonisation was inevitable but what was surprising is the spee erned with their own internal problems. The experience of such states contrasts with
disengagement. In 1945 colonial rule extended across a considerable part of the g tern Europe and the United States, where the years after 1945 witnessed a steady
after 1965 it was largely gone.32 European states lacked the will or the resources to in domestic prosperity. A period of peace allowed considerable progress to be
and domestic electorates demanded increases in welfare spending that could only de in the areas of education, transport, health provision and welfare. The most radical
sformation was in Germany where the country defeated and occupied in 1945 was,

der the leadership of Konrad Adenauer,3* able to play a significant role in the
blishment of the European Community as provided for in the Treaty of Rome in 1957.
Ihe effect of such post-war developments was that although international society

fained a greater number of states the diversity in social and economic conditions was
Out precedent. In some states, constitutional government under the rule of law

Although, of course, the increase in the number of states augmented the membership
he General Assembly and thereby superficially increased the influence of newly
plonised states, this may have been a mirage. In the case of Africa and, to a lesser
nt, in Asia, the domestic problems of such states were considerable; with high levels
lliteracy and poverty, many were plagued by underdevelopment and political
fability. In Africa, several passed from constitutional rule to de facto military
atorship. Those that sought to increase the gross domestic product by some form of

26 The territories of the then Ivory Coast, Malagasy, Senegal, Niger, Cameroon, Gabon, Chad.
27 Resolution 1514 (XV) 14 December 1960.
28 Harold Macmillan (1894-1986) (Prime Minister 1957-63).
29 Delivered in Cape Town on 3 February 1960.
30 See Southern Rhodesia Act 1965; Southern Rhodesia Act 1979; Zimbabwe Act 1979. F
discussion of the constitutional position, see Madzimbamuto v Lardner Burke [1969] 1 AC 645.
31 Mozambique became independent in 1975; Frelimo forces had struggled for independence
Portugal since 1962; in Angola the struggle for indeEendence from Portugal began in 1961 but
lagued by differences between the left leaning MPLA and the right leaning UNITA. Indepenc
om Portugal was achieved in 1975. ;
32 Eg, India (1947), Pakistan (1947), Burma (1948), Ghana (1957), Cyprus (1960), Nigeria (I
Tanganyika/Tanzania (1962), Uganda (1962), Malaysia (1963), Kenya (1963), Northern Rhodé
Zambia (1964). ,

‘Achmed Sukarno (1901-70), President of Indonesia (1945-67).

Konrad Adenauer (1876-1967) Chancellor of West Germany (1949-63). The Wirtshaftswunder of the
A denéuer-Erhard %eriod is a matter of record, But it is also sensible to reflect on French success.
- Notwithstanding the golitical difficulties of the Fourth Republic (1946-58), industrial production
tripled in the period 1952-72.
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provided the conditions for the economic growth that permitted steady increagegs
standards of health, housing, education, transport and leisure. In other states, the ,,f
of political stability and problems of under investment caused continuing problg
poverty, illiteracy and premature death. Thus, the task of the United Nations ar

international law has been to construct those institutions and rules that will pe sism had dominated the subject since the 18th century; it was a theory that accorded

beneficial co-operation between the affluent world and the poorer states. After 194 the rationalist and optimistic spirit of the enlightenment and in the 19th century it

emphasis in international law has been to facilitate measures of co-operation. i b genial to the practitioners of Realpolitik such as Cavour and Bismarck who sought

id any restraints on state conduct. However, positivist theories would themselves
 ,‘ o the teaching, if not the practice, of international law.

e of the most influential writers was Hans Kelsen (1881-1973), who drew upon
anuel Kant’s theory of knowledge to put forward his own analysis of legal systems.
had argued that knowledge was not merely an aggregate of sense impressions but
ed on the categories and concepts imposed by human beings themselves. Kelsen3?
ed that law and a legal system should be subject to a similar analysis. Law, he held,
Id be analysed by reference to its constituent elements without reference to
neous political, cultural or social phenomena. A legal system under such a “pure’
isis was but a hierarchy of norms or ought propositions where each norm is
ated by reference to a prior norm until one reaches the fundamental norm or
dnorm. The Grundnorm would not be the constitution itself but the constitutional
ition which validates it. In relation to international law, Kelsen adopted a monist
pach and tended to the view that the Grundnorm was based on the principle of
I law that pacta sunt servanda. He viewed law as a unified area of knowledge
nce it was conceded that international law comprised legal rules binding upon
, it followed that it must be part of a single system. Kelsen viewed international law
ng based on a hierarchy of custom, treaty and judicial and arbitral decisions.

he difficulties with this approach are considerable. First, the monist theory is
y not accepted by most states and appears to have been adopted to fit Kelsen's
al theory into the scheme of international law. Secondly, the uncertain nature of
mary law makes it an unsuitable choice for a Grundnorm and the principle of pacta
eroanda lacks the requisite element of effectiveness. Thirdly, any attempt to analyse
ational law without reference to historical, social or economic conditions must be
0 serious question. Although Kelsen’s analysis of international law has attracted
derable textbook comment, there is no evidence of it being relied upon in
ational tribunals and treatment in municipal courts has been equivocal at best.40

] ile the relevance of Kelsen’s thought to international law has been deemed
able, considerable attention has been paid to the analysis of the philosopher and
HLA Ha'rt whose The Concept of Law was published in 1961; this volume was widely
Nd precipitated a considerable volume of scholarly comment. Professor Hart4! was

ents based upon natural law and natural rights, in particular in the attempts to
o5 an international law of human rights.

hile decolonisation and the tension of the Cold War would influence the
opment of international law, the impact of theory should not be underestimated.

3 THEORIES AS TO THE NATURE OF INTERNATIONAL LAW

One of the consequences of the abuses perpetrated during the Second World War y
revival of interest in natural law thinking. The conduct of the rulers of Germany j
period 193345 served to demonstrate the dangers of those schools of extreme posi
which placed no limitations on state sovereignty. In the aftermath of the Holocaus
was obvious that the international community should seek to maintain minig
standards of state conduct. Such objectives are set out in the United Nations Ch
(1945) and the Universal Declaration of Human Rights (1948). At the same time,
states produced new constitutional documents designed either to confer basic guara
of human rights or to provide that established rules of international law sho
incorporated into municipal law.36 On the international plane, the revival of the
law tradition is to be found in the expansion of the law on human rights and, i
related sphere of private international law, the same guiding principles is to be det
in the reluctance of municipal courts to acknowledge and enforce foreign
objectionable on ethical grounds.3” Natural law thinking is also identifiable it
provisions of the United Nations Charter (1945) designed to restrain aggression a
restrict the use of force. Of all the horrors arising in the Second World War, the systej
destruction of the Jewish population in Europe was the gravest. Thus, the natura
emphasis on minimum international standards is to be found not only in the judgme
the Nuremberg tribunal but also in the Genocide Convention (1948) and the Con e
Relating to the Status of Refugees (1951). Moreover, the natural law emphasis o
peaceful settlement of disputes and the avoidance of armed conflict was partie
pertinent when, after 194538 the world had become aware of the likely cost of a ¥
conflict. It is therefore possible to view the years after 1945 as giving greater emp.

il

35 Although the precise figure will never be known, it is accepted by most historians that the fig
innocent victims was in the region of 6 million; see Attorney General of Israel v Eichman (1961)3
5. Historical research indicates that six million of Europe’s eight million Jews perished:
detailed treatment, see Martin Gilbert, The Holocaust, 1986.

36 The most obvious example being the provisions as to basic rights in the German Constitd
1949 which, by Art 19, may not be encroached upon. Article 25 provides for general rules of
international law to be part of federal law and to take precedence. This was not a fresh s
Art 4 of the 1919 Weimar Constitution had carried a like provision.

37 Oppenheimer v Cattermole [1976] AC 249. !

38 Although nuclear weapons were not used against Japan until August 1945, several weeks 2
signing of the United Nations Charter; the preparatory work on the United Nations Cha
taken place in the years 194345, at the same time that research on nuclear weapons Wé
conducted. President Roosevelt was, of course, aware that the nature of such weapons i
imperative that the United Nations framework was robust enough to restrain international

t Hans Kelsen, see ‘Pure theory of law’ ;
] , ry of law’ (1934) 50 LQR 485; (1935) 51 LQR 517; General Th
»and State (trans A Wedberg), 1949; Pure Theory of Law (trans M Knight), 1967. For commeeg::tyo(;{

e 1,187626 Jones (1935) 16 BYIL 5; Harris (1971) CLJ 103; Harris (1977) 36 CLJ 353; Paulson (1980)

€ The State v Dosso (1958) Pak LD SC 533; Jilani v The G L ;
Wy oo 055 P G s o 218]4 ni v The Government of Punjab (1972) Pak LD SC 139;

“A Hart (1907-92), philosopher and juri i i i i
3 . jurist. The most influential legal phil h E
1945 and Professor of ]urlljsprudence at Oxford University 1954—69g pllesophet in Bugland
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Jism as a theory has always been favoured by those states seeking freedom of action
pheres save those where voluntary restraints have been accepted.

a writer in the Benthamite tradition who contended strongly for the separation of Jay;
morals but also, as a linguistic philosopher, was concerned to emphasise how lang
was actually used. Hart viewed a legal system as being concerned to render certain
of conduct ‘non optional or obligatory’. He considered a legal system to depend g
interaction of primary and secondary rules. The function of primary rules is to re,
behaviour while the function of secondary rules is to permit the changing of p
rules and to provide means of adjudication. In an advanced society, there will be a g
recognition that permits the identification of primary rules, while a primitive legal gy
will be characterised simply by primary rules. This theoretical construct has not pg
without criticism, in particular as to whether it makes sufficient allowance fg
differences between rule making institutions.42 '

Professor Hart devoted particular attention to the nature of international lay
viewed international law as a primitive legal system which, being devoid of a legis
and without a rule of recognition or primary norm, was but simply a collectic
primary rules, although the author was careful to distinguish between claims made
international law and moral claims.#3 Professor Hart conceded that obligations 3
under the United Nations Charter (1945) and that the judgments of the Internati
Court of Justice were normally respected,* but he asserted that international law
distinct from a developed municipal legal system in lacking secondary rul
adjudication and a rule of recognition. Although, it should be observed that Profy
Hart thought that international law was subject to evolution and might develop i
system closer to an advanced system of municipal law.4 :

To the extent that the analyses of Kelsen and Hart were intended to apply regan
of the system or its culture; both represent modified forms of positivism. These anz
have been subject to criticism, on the ground that they place too great an emphas
rules and thus attach too little importance to the principles and rights that judges, be
by precedent, seek to sustain or the policies and goals that legislatures seek to devel
However, given the evolving and different nature of international law, Professor Hi
surely correct to indicate that it may yet evolve in a manner analogous to a devel
system of municipal law. ;

Those seeking support for positivism as an influential theory in the present cer
often refer to the judgment of the Permanent Court of International Court of Justicei
Lotus Cas.e47 where the_ court Ob‘Se?VEd ‘the rules. of law binding upon States ... & ; tis sometimes argued that one can distinguish (i) the political sociology of Montesquieu
from their own free will ... restrictions upon the independence of States cannot the 2-1755) and De Tocqueville (1805-59); (ii) those sociologists grouped around Auguste Comte
be presumed’. Moreover, after 1945, Marxist governments tended to adopt a p &?Exlfastﬁ’iaﬁh&é’ié’gaeiy }fgs? coined the term ‘sociology” in 1830. Comte, who had trained as a
approach, as did newly independent states who often advanced positivist a er based on reason, (1) thoch s e tesearch, industrial application and an ethical system

pproach, y p p rgum reason; (iii) those sociologists who followed the evolutionary, determinist and utopian
stress the role of treaties and to diminish the position of customary international

ne of the most significant developments in the 19th century was the emergence of
logy s 2 distinct academic discipline. Although this subject may have many
nt schools,*8 a consistent theme has been the desire to emphasise the study of law
gal institutions in relation to society as a whole. Such an approach might be
| reformist or revolutionary but the usual technique was to analyse law against
ociety in which it operates. Thus, the Marxist view of the evolutionary and
minist nature of social change directly influenced the approach of the Soviet Union
sestions of international law. One of the consequences of the sociological approach
een that there came to be an increasing emphasis on empirical evidence rather than
I theories. Although it is possible to trace the sociological approach back to Jeremy
ham, the figure most associated with the movement is Roscoe Pound.4? Pound
ed that the formation, interpretation and application of law should take account of
I facts; such an approach could only be based on an objective interpretation of
irical evidence.50 The objective was a society that was efficient and biased towards
limination of waste; the task of the lawyer and administrator was seen as analogous
at of the engineer. The importance of this approach was that it first took root in the
Jnited States, the state which would dominate international society after 1919;
nd y, the movement coincided with the writings of those jurists held to belong to the
st school.

American realism has been described as a combination of the positivist and the
logical approach. It may be an exaggeration to speak of the movement as a school
it might simply be regarded as a gloss upon the sociological school; thus the
plogical approach would examine how the law reacted to other social forces, while
realists tended to analyse how the legal system worked in practice. Realism was said
law on the extra judicial writings of Oliver Wendell Holmes Jr,51 although it would be
fise to categorise that learned judge as belonging to the school. Other writers in the
ted States who followed such an approach would be Jerome Frank52 and Karl
velyn.3 Related to these forms of legal realism is the realism to be detected amongst
of international relations who view international conduct as grounded in the self-

tho 1ght of Karl Marx (1818-83). The seizure of power by VI Lenin resuited in a state government
tedicated to pursue a Marxist approach in the conduct of international relations,

foscoe Pound (1870-1964): see ‘The scope and purpose of sociological jurisprudence’ (1911) 24
ILR 591; (1912) 25 HLR 140, p 489; ‘A survey of social interests’ (1944) 57 I-]ILR f ( )

See, also, ] Stone, “The golden age of Pound’ (1962) 4 Sydney Law Review 1.

42 See] Raz, ‘The institutional nature of law’ (1975) 38 MLR 489. See, also, R Summers (1963) 98

Law Journal 629; MS Blackman (1977) 94 SAL]J 415. : Oliver Wendell Holmes J (1841-1935). Before b S
s Jr = - Before becoming a Supreme Court Judge in 1902, Holmes
ﬁ IS;Z; T};h; 3(’Zzoncept of Law, 2nd edn, 1994, p 227. ; : ﬂﬁtﬁuti}e}trita ]?slf sI_cI}aer?r% Lat‘ﬁ School al?rll_}gsidne IOhnd(il};:ispqualm Gray (1839—1%15) another writer
3 : : gL i ] 00l. For the career of Holmes and his influe
45 Ibid, p237. : (‘ te, Justice Oliver Wendell Holmes, 1993. RS O, JoAiger avyens e R
46 Notably by Ronald Dworkin in Taking Rights Seriously, 1977, A Matter of Principle, 1986; Jerome Frank (1889-1957), Law and the Modern Min, 1949.
Empire, 1986; Freedom’s Law, 1996. On this writer generally, see Stephen Guest, Ronald Dworki : 1 Llewelyn (1893-1962), ‘Some realism about realism’ (1931) 44 HLR 1222; The Bramble Bush
edn, 1997. ; The Common Law Tradition, 1960; see also W Twining, Karl Llewelyn and the Realist Movement,

47 The Lotus case (1927) PCIJ, Ser A, No 10, p 18. :
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interest of particular nation states.>* Both the legal realist and the scholar of inte
relations tended to focus on the actual conduct of states.

The influence of such approaches in the United States was to move the terms g
discussion away from formal theories towards actual conduct. Such a method
easily be applied to international law and had an obvious affinity with the deveg
discipline of international relations.?® The increasing number of regiona
international organisations provided subjects for such analysis.

n approach may have value in explaining conduct on the international plane, it is of
.d utility when a judge in a municipal court is seeking to ascertain and apply a rule
blic international law. Sixthly, some writers have questioned whether the approach
ool is either too subjective! or too vague®2 or too much a cultural product of
old War.3 It is not without significance that this approach began to emerge in the
je after 1945 when scholars in the United States began to reflect on how United
s foreign policy should react to the ideological opposition of communist states.
sican political thought has tended to be divided between those who argue®4 that the
-d States should seek to extend its constitutional traditions to other states and those
argue that the United States should simply provide a model for other states to follow
oy are mmded to.
1 addition to the policy based approach of Professor McDougal, other writers have
ht to explain international law as being grounded on considerations of “fairness’ or
imacy’® or considerations of humanity.°¢ Some writers view international law as a
le of justifying international conduct,%” while others see the system as grounded in
aterest where most states will consider the advantages of obedience to outweigh the
jvantages of non-compliance.®8 In this context, the writings of Thomas M Franck
attracted a considerable degree of interest. Professor Franck has asked the question
- do states observe rules of international law?’ He then argues that if a rule is viewed
gitimate, then it is likely to be observed; the greater the degree of legitimacy, the more
g the observance. It is argued that the legitimacy of a rule is capable of determination
he basis of particular evidentiary criteria. The learned writer takes his argument
her in arguing that legitimacy and justice are two elements of the aspect of fairness
ch he views as a central element in international law.% The liberal democratic
oach of Professor Franck brings together the concerns of both constitutional law and
mational law. The individual citizen consents to the institutions of the state while the

The influence of the American realist movement was at first domestic but, j
1950s, as the Cold War deepened and concern about possible nuclear conflict grey
influence of realism extended to international affairs where writers asked wh
relations between the United States and the Soviet Union were determine
international law or by some other principle. One approach to this was the so called
Haven school, whose leading proponent was Professor Myers S MCDougaI.S6 This sd
based at the Yale Law School, New Haven, Connecticut, tended to view that interna
law was no more than a process of decision making whereby law was but a f,
amongst a number of elements in contributing to the resolution of problems o
international plane. Scholars of the New Haven school stress both the role of values
the processes by which policy decisions are made. In theory, the school rejects na
as too subjective and positivism as being unconcerned with human dignity. However
arguable that the school is a mixture of both classical theories, in that it embra
concern of the natural lawyer with values and it acknowledges the concern o
positivist with formal methods of decision making. In its emphasis on context it dra
the interdisciplinary tradition in the United States and has some affinity with the re
discipline of international relations.5”

This approach is subject to a number of reservations. First, it downgrades the
law in the process and probably underestimates the need for the requisite degs
certainty. Secondly, it is one thing to argue that, in certain important matters,
compliance with legal forms may not be the only consideration,? it is quite anoth
argue that rules generally are but one factor amongst many. Thirdly, although the s
originates in the United States, it is not borne out by the conduct of the Departme
State which tends to assert the importance of the maintenance of rules voluni
assumed. Fourthly, some later writers seen as adopting this approach have tend:
respond to these criticisms by placing a greater emphasis on legal rules.®0 Fifthly,

‘Yotégg, ‘International law and social science: the contributions of Myers S McDougall’ (1972) 66
Al

s Dorsey, “The McDougall-Lasswell proposal to build a world public order” (1988) 82 AJIL 41.

See the different views on nuclear testing in the 1950s: E Margolis, ‘The hydrogen bomb
Xperiments and international law’ (1955) 64 YL] 629 and M McDougal and N Schlei, “The
fydrogen t?omb tests in perspective: lawful measures for security’ (1955) 64 YLJ 648.

he traditional divide in United States political life between those favouring the export of
umerican constitutional traditions and those of a more isolationist approach is traceable back to

- ' e debates between Woodrow Wilson and Theodore Roosevelt. The history of the debate is set
. : . . . . . [ 0 t
54 H Morgenthau, Politics Among Nations: The Struggle for Power and Peace, 5th edn, 1973 : detail by Henry Kissinger in Diplomacy, 1994, New York.The division of gpim’ ot i DL portange

55 In the years prior to 1945, those studying international relations tended to have been trained: oday because it is linked with th / .
disciplines of classics, history or law; after 1945. the subject began to emerge as a discipline 3¢ inyseeking to sustain th;vébsers;ﬁ:eesgg ﬂtﬁf’ggﬁéﬁgh B AR Stapes: o s o s sl el
own right. See PA Reynolds, An Introduction to International Relations, 1st edn, 1970; 3rd edn, omas M Franck, The Power of Legitimacy among Na tzzon 1990: Fai in I .
was not until as late as 1919 that a chair in the subject was first established at a United Kin stitutions, 1995; ‘Legitimacy in thg o y a ‘% s’, ; Lairness in International Law and
university. In the period since 1945, the subject has grown steadily in importance and has tent elationship between %he degz‘,ee of 1: %Itlilflliﬂir(ltatloofr?nf es;ifél t}(11988) 82 AJIL 705. This writer sees a
focus on the study of the work of international and regional organisations. D Allott, Evnomia: New Ordl &1 Y ) € pressure upon a state to comply.
56 Of Yale University. . W (19'92) 3 E]HTZ] 9ew rder for a New World, 1990; Reconstituting humanity — new international
57 R Falk, ‘Casting the spell: the New Haven school of international law” (1995) 104 YLJ 1991. M Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument, 1989

58 An example being NATO operations against Kosovo in March 1999, where some exp: L Henkin, How Nations Beha i i i
1 1 ¢ . -+ Ll¢ ” ve, 2nd edn, 1979. In this context, it t b d th:
concern as tf’ Fhe agsen.ce of a prior Secu.nty Council Resoluja(_)n. o ! £ybia, Iraq, South Africa (in respect of the apartheid period) Ilnég?g;)ia (iensle}és ecitc?ft%t;:ts"lgiﬂoﬁ
59 See the traditional United States assertion that states participating in the General Agreemé ved any benefit from defiance of the wishes of the international communityp
Tariffs and Trade (GATT) shou}d meet the letter anc'i spirit of the rules. j TM Franck, ‘Fairness in the international legal and institutional system’ (1993) 240(III) HR 9-
60 Eg, Professor Falk in Human Rights and State Sovereignty, 1981; On Human Governance, 1995. ! Yy
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«chool of thought that has developed in the last two decades is that of the feminist
e of international law.”> In essence, feminism is viewed as ‘a mode of analysis, a
\d of approaching life and politics, a way of asking questions and seeking for
:’.76 in the specific context of international law, criticism has tended to focus on
domination of state elites. To an extent, this is a problem that is being remedied as

are beginning to hold a greater number of governmental positions in both the
ed States and Western Europe.”” However, it is argued that women are
oportionately affected by abuses of human rights in third world countries. It is
lt to obtain precise statistics on such matters but such persons will benefit by the
al movement to improve human rights that has been part of international law since
ile most Western European states have some form of equal pay”8 and sex
imination legislation, feminists have directed attention to the commercial
pitation of women in third world countries. The principle of sex equality is alluded to
e preamble to the United Nations Charter and specific reference is made in Art 1(3)
Art 8. Moreover, some feminist writers point to the under representation of women in
national organisations; to an extent this problem is in the process of being resolved as
asingly women take advantage of the educational opportunities and the level of
le participation in public life increases in each state.”?

state itself consents to the basic principles of international law. Thus, internationa] |
sustained by a form of liberal social contract involving both citizen and state. '

One of the schools of thought that has emerged in the last two decades is that,
critical legal studies movement. Deriving from the United States in the unsettled pep
the early 1970s,70 the critical legal studies movement follows the American reg]j
emphasising actual conduct, but it rejects the liberal outlook of that movement gy
particular, the assumption that legal reasoning is distinct from the society that it g
The movement follows Marxist thought in examining the economic interests seryeg
particular legal rule. So that the principle of freedom of contract is viewed not an esg
element within liberal society,”! but as a doctrine designed to promote the intere
private capital. The movement itself is hostile to black letter formal legal rules and ¢
emphasis on an extreme degree of scepticism. Broadly, the movement tends to the.
that, at best, law tends to favour the status quo and, at worst, it may serve to ¢
legitimacy on unjust social structures. Scholars of the critical legal studies moy
stress the political, social and cultural background of a legal system; the possibilify
distinct legal system with an objectively determined rule is denied. Writers sy
Koskenniemi’2 urge public international lawyers to focus less on the technical ana
rules and more on seeking justice within a particular context. In short, such writers
to minimise the importance of general rules and stress the importance of an analy
the context in which the dispute arises.

The critical legal studies movement asserts that law plays an important
moulding social change and so the movement might be viewed as part of the general
modernist view that it is ideas rather than the economic base that constitute m
society. However, economic considerations are not ignored; one of its most infl
writers, Roberto Unger, has placed considerable emphasis on providing greater acce
capital in contemporary society.”3 In the context of international law, writers?4
tended to focus on the role of law in promoting conflict resolution and have empha
the conduct of the individual participants. Such writers reject a universal definition g

and regard international difficulties as forms of social conflict to be resolved by pol
means. It has to be recognised that while such views may have had some impact ¢
teaching of international law they are very much at the margin if not de lege ferend
thus have had little impact in practice.

imongst writers of the feminist school, there are a number of approaches. Some, such
eral feminists, stress the need for non-discrimination and equality of opportunity,80
e cultural feminists point to the male domination within the international legal

i

‘or a general survey, see Hilaire Barnett, Introduction to Feminist Jurisprudence, 1998, On th ifi
aspect .of mternat;lonatl le}w;, see Hilalr%I Ch?rlesworth, Christi{w henkin and Shelleye ¥ reighﬁ’cC
reminist approaches to international law” (1991) 85 AJIL 613. For a detailed expositi {
Charlesworth and C Chinkin, The Boundaries of International Law: A Feminist Anulysisf)gg(l)(;.on, see 11

Nancy Harstock in Feminist Theory and the Development of Revolutionary Strateey, in ZR Ei i
(e d), Capitalist Patriarchy and the Case for a Socialist Fem];nism, 1979. rSyee, alsig),y,Nancy I-;z?sltscfl?
Money, Sex and Power: Toward a Feminist Historical Materialism, 1983. ’

A conspicuous example being Madeleine Albright who served as United States Aml
United Nations before assum%ng the office of Se?%retary of State in 1997.e ates Ambassador to the

Act 1970; Sex Discrimination Acts 1975, 1986. An example of the earl hasi
]glurope on equality of the sexes is to be found in Art 119 of thI; Treaty of Ra(frzee(1m9pS7§l.sIS by

Itis interesting to observe the increasing numbers of women servi i

as got‘fmem ministers. Sometimes tl%is is a result of a left lemlﬁr%gafn%l erg?;:lse():eleglllséagr(:ze}? gg
B, LeI election of Frangois Mitterand in France in 1981 or Bill Clinton in the United gtateé in 1992.
- el nited Kingdom, Margaret Thatcher became the first woman Prime Minister in May 1979.
I i%; e eitlon of Tony Blair as Prime Minster in 1997 coincided with record numbers of women
d%le ectceld to the House of Commons. The number of female cabinet ministers ‘increased
i firy; lfm er bpth John Major (199Q—97) and Tony Blair. In 1995, the United Kingdom provided
e ds eglalq judge to the International Court of Justice. No woman has yet served as United
ffi%eom' oreign Secretary, although several have served in the Foreign and Commonwealth
alther as junior ministers. No woman has yet served as United Nations Secretary General
e ogfhco uz;gz lsgrlz,lggon (Ef:ormer PréSldent_ of Ireland) was a serious candidate in 1996. Women
o I\/imster Ofalgraﬁzcg)ean ommissioners, of whom the best known is Edith Cresson, a

L Finley “Tr. . . ) .
COlumzia Lzrxcﬁgsﬁv% 613 ixghty theory: a way out of the maternity and workplace debate’ (1986) 86

70 Coinciding with the protests in the United States as to the conduct of the Vietnam War at
polarised nature of the American political process in the years 1972-74, which culminated
enforced resignation of President Nixon in August 1974. The election of President Ca
November 1976 resulted in a greater emphasis being placed on human rights questions
conduct of American Foreign Policy. ]

71 The traditional statement being that of Sir George Jessel MR in Printing and Numerical Register
v Sampson (1875) LR 19 Eq 462, p 465. George Jessel had served as a Liberal MP and 50
General in the first administration of WE Gladstone (1868-74).

72 M Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument, 1989.

73 RM Unger, The Critical Legal Studies Movement, 1983; 'Legal analysis as institutional imagit
(1996) 56 MLR 11.

74 D Kennedy, ‘A new stream of international law scholarship’ (1988) 7 Wis IL] 6; A Carty, The D
International Law, 1986; ‘Critical international law: recent trends in the theory of internation:
(1991) 2 EJIL 66; M Koskenniemi, From Apology to Utopia: The Structure of Internationat
Argument, 1989; ‘The politics of international law” (1990) 1 EJIL 4; G Dencho, ‘Politics or rule
deconstruction and legitimacy in international law” (1993) 4 EJIL 1. g
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ber of situations in which compliance can only be obtained by the willingness to

order.8! In contrast, radical feminists, such as Catherine MacKinnon,82 stress the ne .
oy economic and military power.85

legal action as a method of remedying wrongs against women. Such writers, hoyw
tend to come from affluent developed countries and it is noticeable that different opj
are expressed by those writers described as third world feminists, who are conce
with problems of economic and racial exploitation, illiteracy and poverty. Although
are differences of approach, it is possible to see in all the viewpoints a con
humanitarian concern and a desire to use national and international institutioy
achieve a measure of social justice and equality for women. However, it is accepg
most83 that the problems faced by women in the poorest countries are often the
severe, often lacking food, health care or educational opportunity.

Feminist writers further argue that international law has failed to curb practices
undermine the human rights of women in third world countries; they point t
continuance of forced sterilisation, trafficking in women, interference in family life
the practice of female circumcision. Feminist writers allege that international bodig
reluctant to confront cultural and religious traditions that subordinate the role of wo
Attention has also been directed by feminist writers to the limited educati
opportunities available for women and the commercial exploitation of women
children. On the international plane, the Convention on the Elimination of All Forn
Discrimination against Women (1979) has attracted a considerable number of acces
but many instruments have been accompanied by reservations designed to pres
religious or cultural requirements. The allegation made by some feminist writers is
respect for state sovereignty allows the continuance of practices that discriminate ag
women. This is particularly frustrating for American feminist writers who have pl
emphasis on using constitutional law and liberal interpretation to improve the

position of women 34

Although many of the analyses of international law since 1945 have tended to se
relate the legal rules to the social facts, much depends on the actual facts u
consideration. There are a number of writers who stress that, in the final analysi
continued operation of international society depends on the capacity and willingn
dominant states to deploy social, economic and military power. Such writers accept
for the most part, international law is observed by states out of motives of self-intere
the United States was the dominant power after 1945, it is perhaps not surprising sul
approach has found favour there. Such writers accept that while international la¥
regulate day to day activities and serves as a basis for co-operation, there will be a li

t]' such analyses are concerned with the traditional question, * i i

; of international law and why do states observe it?’fllt is uﬂkg?at;ft tgg;&:gﬁ:ﬂ
ement on this question and, as Oscar Schachter86 noted, there are such a wi;
ber of theoretical justifications for the existence of International Law. One aspect th ?c
res comment is the revival in natural law thinking. In the years after 1%45 itai1
ible to detect such a movement. The reasons are not difficult to determine. The loss o?
nd the systematic genocide of the years 193945 enacted in the heart of Euro e had
found effect on statesmen seeking to build the post-war world. FurtI})ler th(a-:'
loyment of nuclear weapons in 1945 prompted a movement to internationally a , eed
mum standards of conduct. Although there had been conflicts in the past resiltiir in
Joss of life, technical advances in film and photography enabled the wider ubh’gc to
) directly of the abuses of state power that led to Auschwitz, Belsen Birkelr)lau and
linka. Moreover, public opinion was able to make a connection be’éween olitical
smism and abusive conduct. The conclusion that many drew was that there h};d tob
ts to the positivist emphasis on state sovereignty which appeared to permit the
cally unacceptable under a cloak of legality. Positivism had flourisheg with the
.'sm of the.Enlightenment and the scientific advances of the 19th centur SHCE
mism ended in 1914 and the subsequent history of the 20th century was charac};eris d
1.stent abuses of state power. The modern revival in natural law thinking and tfel
hasis on observance of human rights is founded upon a reaction to past gbuses o?

: Power.

k 4 MARXIST APPROACHES8”

seizure of power by the Bolshevik party in 1917 resulted in a European government
ig under the control of a political organisation dedicated to promoting the philosoph

; lMarx (1§18—83) and Friedrich Engels (1820-95). Although Karl Marx If;d S eﬁt y
t period of time as an undergraduate in law,88 his later writings were not markid b;

R Aron, Paix et Guerre entre des Nati it

. 'Kissinger, Diplomacy 100 ations, 1984. H Morgenthau, Politics Among Nations, 6th edn, 1985;

Hamilton Fish Professor Emeritus of Internation

E ] al Law at Columbia Uni i icle i

‘ 8 Ei]?t]}% 300, the learned writer noted that one could formulaiz mggetr}?;g, .112n‘3§ti?irct:t:ile 5
tura}l"law e ;21;35111’: of states; (ii) customary practice; (iii) a sense of ‘rightness’ or co]nscience'o(r'lsj
ect intuition: (Vﬁi? CIC.)el‘?]ii’)lI(l);n (v)usoc(;al n(qcc;ss%fty; (vi) the will of the international communi ',(vli‘i)

7 ; se; (i . . A " . ’ .o

2 ed eXPElflctaﬁons as to author};tyl}zxiii) rlflese o?iggoegr?tsiror(l)() Sy ) Spenatic goa’?sl; ool

o¢e generally, GI Tunkin, Theory of International L .

B kin, 2 L aw, 1970 (trans London: 1 H i

Unite dti‘\’l’;‘g ({;fslfi,(%ggg, Co-emsterllce and international law’ ((1958) 95 HRolI: "I'191241)e, Ca;llngltl-ﬁfeugf(ig)

Politics, o forc):e11i191 It_l}i 11£1 tg;gigrggnonfl la’V\Elagrécé )the international system’ (1975) 147 HR 1e'

theory of international L system ) 219 HR 227; ‘The contemporary Sovi t

g ool 191;1a aw’ (1978) CLP 177. For the traditional Marxist position, see 51 Len);'n, S‘gzie

© Spent a year at the University of i
B o e Unt ofsia Zr I(j)n ﬁ?rs\?u Csi;,uggﬂng law (or rather not studying law) before

81 C Gilligan, In a Different Voice: Psychological Theory and Women's Development, 1992.

82 C Mackinnon, Feminism Unmodified: Discourses on Life and Law, 1987, Cambridge, Mass:
University Press.

83 See C Johnson-Odim, ‘Common themes, different contexts’, in C Mohanty, A Russo and
(eds), Third World Women and the Politics of Feminism, 1991. 2

84 Thus being in line with the tendency in the United States for social and ethical dispute
translated into matters of constitutional interpretation. See Catherine Mackinnon, Tot
Feminist Theory of the State, 1989. This of course is possible in the United States wh€
Constitution in the First Amendment requires ‘wholesale neutrality” between church and

(See School of Abington Township v Schempp (1963).)

i
ilosophy. For the man, see I Berlin, Karl Marx:

is Life and Envi . :
i, nuironment, 1978; David McLellan, Karl Marx: His Life and Thought, 1973; P Singer,
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a great deal of attention to legal matters. In the preface to his Contribution to the Crj

Political Economy (1859), Marx had viewed law and the legal system (together
religion, philosophy and aesthetics) as being part of the social superstructure resting
an economic base. With the expansion of the Soviet Union and the absorption of
Europe, by 1950 nearly one-half of the world’s population was under a regime
least in theory, adopted a Marxist philosophy. In these circumstances it is sensible to
little about such states.

Traditional Marxist thought had viewed legislation not as eminating frop

autonomous will of the legislature but being dictated by the interests of the econom;
superior class. Later writers would assert that oppression arose when a ruling g

imposed its views and values on other groups within society; law was viewed
instrument of oppression.8?

International Law has traditionally centred around the concept of the state. How

Engels had asserted that the state was likely to ‘whither away’.?0 On seizing po

1917, VI Lenin had modified this approach by asserting that the corpus of the state wy
remain intact until the proletarian revolution had rendered it redundant. In

transitional period, the question arose as to which laws should apply either inte
internationally. Although Marxist thought had rejected the Diceyan notion of the
law as a mask concealing the interests of bourgeois industrial power, some doctring
needed to preserve the situation during the transitional period.

In respect of legal developments, it is possible to draw a distinction between e
between 1920 and 1936 and developments subsequent to that date. During the |
period, Soviet economic policy fluctuated between the period of war communism,
period of the New Economic Policy and the later period of the five year plans. In the
years, it was necessary to compromise with private ownership and some form of |

theory was needed. This was provided by EB Pashukanis (1893-1937),°1 who argue
law was divorced from the interests of the state and was grounded in a desire to

those conflicts between individuals that would somehow disappear when d
antagonisms were eliminated. He further held that law would ‘whither away’, as in

at a later date would the state. Pashukanis had sought to advance a legal theory
in general conformity with Marxist teaching but met the pragmatic requirements

transitional period. Pashukanis argued that bourgeois forms of municipal law ¢

international law could be employed until the historically inevitable accomplis!

world socialism was effected by proletarian revolution. Although there were elemen

this that deviated from classic Marxist thought, this was a heroic attempt to re
theory with reality.

89 Engels, in particular recognising the role of the ideological superstructure: see Anti D
pp 308-09 (English edn, 1942).

90
link patriarchy with the develorment of private pro
The Condition of the Working Class in England (184£ and had participated in the drafting

Communist Manifesto (1848). Engels was influenced by positivism and Darwinian

Although there are differences between Marx and Engels, it should be noted: (i) Engels re

the two as holding identical views; (ii) both held the view that the state would wither away bul

would not mean an end of government.
91 EB Pashukanis, Allgemeine Staatslehre und Marxismus (German edn, 1927).
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See F Engels, Origin of the Family, Private Property and the State, 1884, advanced the ideas: (i) o
state being under the direction of those who controlled the means of production; (ii) appear
erty. Engels had reflected on urban pover
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- 1936, if not earlier, it was clear that there was unlikely to be an upsurge of
stionary activity within Europe. Secondly, the re-establishment of capitalist states
11919, and the failure of revolutionary movements in other countries, had given way
emergence of National Socialist governments. The international climate had ceased
5o tranquil after 1933 with the accession of Adolf Hitler to power in Germany and
\stability caused by continuing high levels of unemployment and rapid re-
_ment. In these circumstances, the new Soviet Constitution of 1936 had placed
asis on building a strong centralised state to resist capitalist encirclement. The
Jasis of Pahukanis on law as a medium of conflict resolution in a transitional period
now far less important, as efforts were made to outlaw private capital and private
orise. Law was now to be employed as a method of social domination and control in
ervice of the Communist Party. The views of Pashukanis that law would in time
ther away’ were no longer acceptable and he perished in the purges of 1936-38; these
es and show trials in which large numbers of innocent person died owed much to
offorts of the public prosecutor Andrei Vyshinsky®2 and it was his views that came to
inate Soviet legal thinking both domestically and internationally.

i)

ust as domestic legal thinking reflected economic imperatives, so the same
tionship can be detected in the approach to international law. In the immediate period
1917, Pahukanis had argued that international law was a class based system and that
Soviet Union would need to compromise until the inevitable victory of the forces of
mational socialism. After the Soviet Union had been recognised by other European
es’ and then by the United States, a modification of attitude can be detected.
owing the eclipse of Pashukanis, legal policy fell into the hands of Andrei Vyshinsky
o started from the theoretical position that the Soviet Union was only bound by those
s that it had expressly consented to. Given that the policy was now to build socialism
single country, Vyshinsky stressed the sovereign equality of states and the principle
on-interference. Beyond this, it would not be sensible to attribute to Andrei Vyshinsky
r coherent theory of International Law. He viewed all law as a form of party discipline
considered the task of the legal system as “an application of the law as a political
ession of the Party and the Government’; in respect of the judicial function, he felt
t‘the judge must be a political worker, rapidly and precisely applying the directives of
Party and the Government’.%4 Pashukanis had followed the traditional Marxist
ition that law was a product of economic relations of production and exchange.
insky viewed law as an instrument to effect the dictatorship of the party and his
duct of the Moscow trials indicated that he viewed the judicial branch as an
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Andrei Vyshinsky (1883-1954)
of 1936-1938; he later succeed
Vyshinsky bore a heavy pers
period 1936 until 1938, wh

served as a commissor of justice and prosecutor at the treason trials
ed VM Molotov, in 1949, and served as Foreign Minister until 1953.
onal responsibility for the brutal conduct of the Moscow trials in the

: . en large numbers of defendants were tortured into providing false
confessions. Vyshmsky appears to have modelled his conduct on Fouquier Tinville during the
KIeH'Od of Robespierre’s Terror. For a time, Vyshinsky represented the Soviet Union at the United
ations and, in a bizarre incident, was actually entertained to dinner by the judges during the

Nuremberg Trials.

‘ The Soviet ‘Government was accorded de
Juire recognition; the United States accord

facto recognition by the United Kingdom in 1921 and de
B ase L ed recognition under the Litvinov Agreement of 1933. For
nuni se law i iti . i

 Belmont (1937) 301 US 31;4lfng on recognition, see Luther v Sagor (1921) 3 KB 532; United States v

* AVyshinsky, Judicial Organisation in the USSR, 1937.
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of common interest through the structures of the United Nations. As Preg:
Gorbachev tried to reform the Soviet Union and construct a society based on the }
law with an independent judiciary, so foreign policy began to emphasig,
importance of the United Nations as an institution for resolving problems of ¢op
concern.107 The accident at the Chernobyl nuclear reactor in 1986 seemge
demonstrate clearly the need for an improved level of international co-operation,

ess of the United States, as the sole remaining superpower, to assist; in the
it became clear that the conduct of United States foreign policy was made more
It by the need to accommodate various groupings within the United States
ss,110 some of whom held isolationist views.

", ough direct rivalry between the superpower blocks ended in 1989, international
v has had to grapple with a number of difficult problems posed by ethnic conflict,
1, tension!!! and civil wars. Flagrant defiance of the United Nations Charter has
reversed by forcell2 but in more complex situations, such as the disintegration of

avia, a clear international approach was often difficult to detect. The number of
- has grown steadily to over 185 but many labour under problems of poverty,
and under investment.

The collapse of Soviet rule in Eastern Europe in 1989 and the efforts by the Mg
leadership to seek a better working relationship with the West marked the effective o
the Cold War. The disintegration of the Soviet Union in 1991 seemed to offer the pros
of a more stable environment. However, much of this optimism was misplaced. Al
it became common to talk of a New World Order, this seemed to be of little ¢
relevance. The phrase ‘New World Order” seemed to refer to a situation in whig
Security Council could play a greater role in ordering international affairs.108 Hgy,
the disappearance of communist rule led to the emergence of ethnic and religious cg
in the former republics of the Soviet Union and later, after 1992, in the former Repub;
Yugoslavia.

The United Nations Charter (1945) had been remarkably successful in curbing g
conflict between states but it was not best suited to restrain the outbreak of civil wars
even if the Security Council could agree on a course of action, it was often
persuade states to contribute the necessary armed forces. The ideological divisions g
Cold War had ended in Eastern Europe only to be replaced by a much more vg
situation, as was illustrated by the disintegration of the Federal Republic of Yugoslay
the years 1992-95.

There can be little doubt that one consequence of the end of the Cold War
excessive degree of optimism as to what might be possible. Some thought that,
superpower rivalry a thing of the past, the Security Council would be able to functio
of the ideological veto and thus constitute a surer instrument of international order.
also hoped that regional problems in the Middle East or Africa might prove eas
resolve by direct negotiation; this has not proved to be the case. The first problem
that, while the Security Council might pass resolutions in respect of particular prob
actual enforcement depended on the willingness of states to contribute military fore
many instances there was a tendency to desist unless the United States gave a
indication that it would provide resources. Secondly, it was evident that in some cas
particular goal was unclear and when objectives were frustrated recriminations ten
increase. Thirdly, some of the difficulties that faced the United Nations in the New
Order were intractable problems of ethnic tensions in situations of de facto civil wat.
such circumstances, many states were reluctant to provide resources for effective
Nations intervention. Fourthly, the effectiveness of United Nations action often dep

5 THE DEVELOPING WORLD

dicated above, the number of states has increased steadily since 1945 and much of
ncrease has been due to decolonisation. The entitlement to independence was
mised in the General Assembly Declaration on the Granting of Independence to
nial Countries and Peoples (1960)113 and, thereafter, the pace of decolonisation
sed. Many newly independent states tended to view with suspicion 19th century
epts of international law that had permitted imperialism and exploitation; such states
ed to be sceptical of rules of customary international law, preferring to accept
ations arising only under treaty. In some cases, resentment against a prior colonial
er or a desire to establish a collective economy lead to a movement towards Marxism
he Soviet Union. However, after 1982 the Soviet Union had other priorities leaving
y independent states with little choice but to co-operate within existing international
uisations. Such states have for some years had a majority in the General Assembly
ire specifically provided for in the rules pertaining to membership of the Security
cil, the International Court of Justice and the International Law Commission; in

y cases such states have required assistance from the the International Monetary
or the World Bank.

‘would be wrong to view all such states as being subject to like problems; some
85 0il or other natural resources, some enjoy constitutional stability and high levels
eign investment, while others are land locked and afflicted by poverty and internal
nt. A large number of decolonised states are to be found in Africa and such states

r the relations between the United States and the United Nations in a period where only one
‘Perpower existed see Warren Christopher, I the Stream of History, 1998; Boutros Boutros Ghali,
107 R Quigley, ‘Perestroika and International Law’ (1988) 82 AJIL 788; R Mullerson, ‘Sout 100 IZlushed:A US-UN Saga, 1999; Michael Dobbs, Madeleine Albright: A Twentieth Century Odyssey,
international law: new tendencies in Soviet thinking’ (1989) 83 AJIL 494; W Reisman, ‘Intern: enry Holt, Ann Blackman, Seasons of Her Life: A Biography of Madeleine Korbel Albright, 1998.
law after the Cold War’ (1990) 84 AJIL 859. | ‘( though the emphasis since 1945 has been on international disarmament; one of the problems
108 It was symbolised by the efforts of US President, George Bush and Secretary of State, James @ in the last two decades has been that of the proliferation of nuclear technology.
to build a coalition of states to conduct the Gulf War (August 1990-February 1991) e Falklands Conflict (1982) and the Gulf Conflict (1990-91). The subsequent military action in
109 For example, the practical difficulties encountered by the United Nations in giving eff " 0v<t)im 1999 raised the question as to whether international law recognised a right of
Security Council resolutions in Somalia (1992-93), Rwanda (1994) and Bosnia (1992-% ational humanitarian intervention.
Boutros Boutros Ghali, Unvanquished: A US-UN Saga, 1999. eneral Assembly Resolution 1514 (XV), 14 December 1960.
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collectively express their views through the Organisation of African Unity, establig}
1963. '

In general, developing states tend to accept the basic rubric of internationa] |,
only because the subject proceeds on the basis of the sovereign equality of &
Particular areas of international law tend to attract the attention of specific states,
states threatened with secession tend to stress the principle of territorial integp
Many developing states express resentment at the role of international ecqy
organisations or reject customary rules pertaining to the compensation of fq
investors.115 Most stress the entitlement of each state to determine its own sogis
economic system. Some states invoke principles of state sovereignty!1® to resist py
on matters of human rights.!17 Other states are concerned with sovereignty over p
resources or rights in respect of the sea; indeed the precise contents of the United
Law of the Sea Convention (1982)118 owes much to the desire to accommodat
concerns of developing states.

.m of democratic government It is argued that by promoting democratic
sonal government within the rule of law together with observance of human
Jikely to best achieve the objectives of the United Nations Charter. The gen('ere‘al
f many states'?? is that by establishing such internal constitutional safeguards it is
. o1y that the state will be able to secure foreign investment and less likely that
atate will seek to threaten its neighbours. By the promotion of constitutional law, it
d, international law is likely to prosper.

Finally, while developing states may object to particular aspects of internationg
all are members of the United Nations and thus bound by the terms of the United Na
Charter (1945). Moreover, in many instances, access to economic assistane
international organisations is contingent on observance of international norms. In g
the developing state has an interest in subscribing to the general principl
international law, particularly if it wishes to stimulate economic growth by attra
foreign investment.

6 CONCLUDING OBSERVATIONS

Attention above has been directed to those theories that seek to explain the na
scope of international law. It is sensible to conclude by making limited reference to
principles that international civil society seeks to sustain. Since 1945, the United Nal
Charter has set twin objectives of the peaceful settlement of disputes!19 and
promotion of social progress and better standards of life.120 In the last two dec
scholars!2! have argued that these objectives might best be attained the the promoti

fil

114 See Chapter 7 on territory.

115 See Chapter 19 on international economic law.

116 See Chapter 5 on the subjects of international law.

117 A particular example being afforded by the reaction of the government of Nigeria in the late
to external criticism of its conduct.

118 For the Law of the Sea and the concerns of developing states, see Chapter 13.

119 See Preamble and Art 33 of United Nations Charter.

120 See Preamble and Arts 13 and 55 of United Nations Charter.

121 See T Franck, ‘The emerging right to democratic governance’ (1992) 86 AJIL 46; T Franck, Fa
in International Law and Insfitufions, 1995; C Crena, “Universal democracy: an international
right or the pi{ze dream of the west?’ (1995) 27 New York Journal of International Law and Po
289; G Fox, ‘The right to political participation in international law’, “National sovere
revisited: perspectives on the emerging norm of democracy in international law (1992) Pro
of the American Society of International Law 249. This is not the view of all; see T Caro
‘Empirical perspectives on the emerging norm of democracy in international law’
Proceedings of the American Society of International Law 261.

lt is argued by some that while full democracy may not be attainable immediately, the United
_Nations should seek to ensure, at the minimum, non corrupt government. It is certainly arguable
that a contract made abroad to bribe a government official will not be enforced in England as
contrary to public policy in accordance with traditional principles of private international law; see
Lemenda Trading Company Limited v African Middle East Petroleum Company Ltd [1988] QB 448.
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