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Law and force from the ‘just war’ to the United Nations?

20

 doctrine of the just war arose as a consequence of the Christianisa-
of the Roman Empire and the ensuing abandonment by Christians
sacificism. Force could be used provided it complied with the divine
| The concept of the just war embodied elements of Greek and Roman
losophy and was employed as the ultimate sanction for the mainte-
1ce of an ordered society. St Augustine (354-430)° defined the just war
erms of avenging of injuries suffered where the guilty party has refused
make amends. War was to be embarked upon to punish wrongs and
ore the peaceful status quo but no further. Aggression was unjust and
e recourse to violence had to be strictly controlled. St Thomas Aquinas®
e thirteenth century took the definition of the just war a stage further
declaring that it was the subjective guilt of the wrongdoer that had
be punished rather than the objectively wrong activity. He wrote that
could be justified provided it was waged by the sovereign author-
; it was accompanied by a just cause (i.e. the punishment of wrong-
oers) and it was supported by the right intentions on the part of the
elligerents.

With the rise of the European nation-states, the doctrine began to
hange.” It became linked with the sovereignty of states and faced the
aradox of wars between Christian states, each side being convinced of
iejustice of its cause. This situation tended to modify the approach to the
ust war. The requirement that serious attempts at a peaceful resolution of
he dispute were necessary before turning to force began to appear. This
eflected the new state of international affairs, since there now existed a
ries of independent states, uneasily co-existing in Europe in a primitive
alance of power system. The use of force against other states, far from

International law and the use of force by states

The rules governing resort to force form a central element with;
ternational law, and together with other principles such as terp
sovereignty and the independence and equality of states provid
framework for international order." While domestic systems hay
the whole, managed to prescribe a virtual monopoly on the use of;
for the governmental institutions, reinforcing the hierarchical s
of authority and control, international law is in a different situatic
must seek to minimise and regulate the resort to force by states, wit
itself being able to enforce its will. Reliance has to be placed on con
consensus, reciprocity and good faith. The role and manifestation off
in the world community is, of course, dependent upon political and ¢
non-legal factors as well as upon the current state of the law, but the
must seek to provide mechanisms to restrain and punish the reso
violence.

! See e.g. Y. Dinstein, War, Aggression and Self-Defence, 4th edn, Cambridge, 2005; C.
International Law and the Use of Force, 2nd edn, Oxford, 2004; S. Neff, War and
of Nations: A General History, Cambridge, 2005; O. Corten, Le Droit Contre La Gi
Paris, 2008; M. Byers, War Law, London, 2005; D. Kennedy, Of Law and War, Pring
2006; T. M. Franck, Recourse to Force, Cambridge, 2002; D. W. Bowett, Self-Defen
International Law, Manchester, 1958; I. Brownlie, International Law and the Use of For
States, Oxford, 1963; ]. Stone, Aggression and World Order, Berkeley, 1958; J. Stone, |
Controls of International Conflict, 2nd edn, Berkeley, 1959, and Stone, Conflict Thr
Consensus, Berkeley, 1977; M. S. McDougal and F. Feliciano, Law and Minimum 7
Public Order, New Haven, 1961, and McDougal and Feliciano, The International L
War, New Haven, 1994; H. Waldock, ‘The Regulation of the Use of Force by Indi
States in International Law’, 81 HR, 1982, p. 415; J. Murphy, The United Nations and
Control of International Violence, Totowa, 1982; R. A. Falk, Legal Order in a Violent W
Princeton, 1968; A. Cassese, Violence and Law in the Modern Age, Cambridge, 1988;
and Force in the New International Order (eds. L. Damrosch and D. J. Scheffer), Boul
1991, and Nguyen Quoc Dinh, P. Daillier and A. Pellet, Droit International Public, 7th €
Paris, 2002, p. 933.

Seee.g. L. C. Green, The Contemporary Law of Armed Conflict, 2nd edn, Manchester, 2000;
-Best, War and Law Since 1945, Oxford, 1994; S. Bailey, Prohibitions and Restraints in War,
‘Oxford, 1972; M. Walzer, Just and Unjust Wars, 2nd edn, New York, 1977, and T. M. Franck,
Fairness in International Law and Institutions, Oxford, 1995, chapter 8. See also Brownlie,
Use of Force, pp. 5 ff.; Dinstein, War, chapter 3, and C. Greenwood, ‘“The Concept of War
in Modern International Law’, 36 ICLQ, 1987, p. 283.

See J. Eppstein, The Catholic Tradition of the Law of Nations, 1935, pp. 65 ff.; Bailey, Prohi-
‘ bitions, Pp. 6-9, and Brownlie, Use of Force, p. 5.

' Summa Theologica, 11, i, 40. See Bailey, Prohibitions, p. 9. See also Von Elbe, “The Evolution
of the Concept of the Just War in International Law’, 33 AJIL, 1939, p. 669, and C. Parry,
‘The Function of Law in the International Community’ in Manual of Public International
Law (ed. M. Serensen), London, 1968, pp- 1, 27.

" Brownlie, Use of Force, pp. 7 ff.
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1 pot in any way affect the legality of force as an instrument of the
Jereign state nor alter in any way the various rules of war and neutrality
at sprang into operation once the war commenced. Whether the cause
s just or not became irrelevant in any legal way to the international
mmunity (though, of course, important in political terms) and the
"‘, issue revolved around whether in fact a state of war existed."’ The
:,v trine of the just war arose with the increasing power of Christianity
d declined with the outbreak of the inter-Christian religious wars and
e establishment of an order of secular sovereign states. Although war
ame a legal state of affairs which permitted force to be used and in
hich a series of regulatory conditions were recognised, there existed
ious other methods of employing force that fell short of war with all
e legal consequences as regards neutrals and conduct that that entailed.
eprisals and pacific blockades' were examples of the use of force as
Jostile measures short of war’.

These activities were undertaken in order to assert or enforce rights
r to punish wrongdoers. There were many instances in the nineteenth
tury in particular of force being used in this manner against the weaker
fates of Latin America and Asia."” There did exist limitations under inter-
ational law of the right to resort to such measures but they are probably
est understood in the context of the balance of power mechanism of
ternational relations that to a large extent did help minimise the resort
o force in the nineteenth century, or at least restrict its application.

The First World War marked the end of the balance of power system and
aised anew the question of unjust war. It also resulted in efforts to rebuild
iternational affairs upon the basis of a general international institution
vhich would oversee the conduct of the world community to ensure that
ggression could not happen again. The creation of the League of Nations
eflected a completely different attitude to the problems of force in the
nternational order.™

The Covenant of the League declared that members should submit dis-
tes likely to lead to a rupture to arbitration or judicial settlement or
Iquiry by the Council of the League. In no circumstances were mem-
€IS to resort to war until three months after the arbitral award or
judicial decision or report by the Council. This was intended to provide a

strengthening the order, posed serious challenges to it and threatep
undermine it. Thus the emphasis in legal doctrine moved from the
cation of force to suppress wrongdoers to a concern (if hardly appage
times) to maintain the order by peaceful means. The great Spanigh y,
of the sixteenth century, Vitoria,” emphasised that ‘not every kind ap,
gree of wrong can suffice for commencing war’, while Suarez’ noteg
states were obliged to call the attention of the opposing side to the
tence of a just cause and request reparation before action was taken,
just war was also implied in immunity of innocent persons from g
attack and the proportionate use of force to overcome the oppositie

Gradually it began to be accepted that a certain degree of right 3
exist on both sides, although the situation was confused by refereng;
subjective and objective justice. Ultimately, the legality of the recours
war was seen to depend upon the formal processes of law. This appre
presaged the rise of positivism with its concentration upon the sover
state, which could only be bound by what it had consented to. Grot;
in his systematising fashion, tried to exclude ideological consideratig
the basis of a just war, in the light of the destructive seventeenth-cen
religious conflicts, and attempted to redefine the just war in term
self-defence, the protection of property and the punishment for wrg
suffered by the citizens of the particular state.

But with positivism and the definitive establishment of the Europ:
balance of power system after the Peace of Westphalia, 1648, the cong
of the just war disappeared from international law as such.' States u
sovereign and equal, and therefore no one state could presume to ju
whether another’s cause was just or not. States were bound to hons
agreements and respect the independence and integrity of other coun n‘
and had to try and resolve differences by peaceful methods. ‘

But where war did occur, it entailed a series of legal consequen
The laws of neutrality and war began to operate as between the par
and third states and a variety of legal situations at once arose. The |
that the war may have been regarded as unjust by any ethical stand

6 De Indis et de Jure Belli Relectiones, ss. 14, 20-3, 29 and 60, cited in Bailey, Prohibiti
p-11.

7 See ibid., pp. 11-12. Suarez felt that the only just cause was a grave injustice that could
be avenged or repaired in any other way, ibid.

8 Ibid., pp. 12-15.

9 Ibid., chapter 2, and Brownlie, Use of Force, p. 13. See De Jure Belli ac Pacis, 1625.

10 See e.g. Brownlie, Use of Force, pp. 14 ff. See also L. Gross, ‘The Peace of Westph
1648-1948’, 42 AJIL, 1948, p. 20.

' Brf)wnlie, Use of Force, pp. 26-8. 2 Ibid. 3 Ibid, pp. 28 ff.

Ibid., chapter 3. But note Hague Convention II of 1907, which provided that the parties
would not have recourse to armed forces for the recovery of contract debts claimed from
the government of one country by the government of another as being due to its nationals.



—— INTERNATIONAL LAW THE USE OF FORCE BY STATES
1123

The UN Charter*
sticle 2(4) of the Charter declares that:

cooling-off period for passions to subside and reflected the view tha !
a delay might well have broken the seemingly irreversible chain of tra
that linked the assassination of the Austrian Archduke in Sarajevd :
the outbreak of general war in Europe. League members agreed not ¢
to war with members complying with such an arbitral award or jug
decision or unanimous report by the Council.”

The League system did not, it should be noted, prohibit war or
of force, but it did set up a procedure designed to restrict it to tol
ble levels. It was a constant challenge of the inter-war years to close
gaps in the Covenant in an effort to achieve the total prohibition of
in international law and this resulted ultimately in the signing in )
of the General Treaty for the Renunciation of War (the Kellogg-Bri
Pact).'® The parties to this treaty condemned recourse to war and agree
renounce it as an instrument of national policy in their relations with
another."” '

In view of the fact that this treaty has never been terminated anc
the light of its widespread acceptance,'® it is clear that prohibition of
resort to war is now a valid principle of international law. It is no lon
possible to set up the legal relationship of war in international soci
Thus, for example, it is unnecessary to declare war in order to eng
legitimately in armed conflict.” '

However, the prohibition on the resort to war does not mean that
use of force in all circumstances is illegal. Reservations to the treaty
some states made it apparent that the right to resort to force in s
defence was still a recognised principle in international law.” Whet
in fact measures short of war such as reprisals were also prohibited
were left untouched by the treaty’s ban on war was unclear and subjec

conflicting interpretations.”

[a]ll members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence

of any state, or in any other manner inconsistent with the purposes of the
United Nations.

This provision is regarded now as a principle of customary interna-
onal law and as such is binding upon all states in the world community.”
he reference to ‘force’ rather than war is beneficial and thus covers syi.t—
ations in which violence is employed which fall short of the technical
.quirements of the state of war. 7 :
Article 2(4) was elaborated as a principle of international law in th
970 Declaration on Principles of International Law and analysed s stem?
ically. First, wars of aggression constitute a crime against peace forywhich
ere is responsibility under international law. Secondly, states must not
reaten (?r use force to violate existing international frontiers (includin
arcation or armistice lines) or to solve international disputes. Thirdl ;
ates are under a duty to refrain from acts of reprisal involvin;g the us}z
f force. Fourthly, states must not use force to deprive peoples of thei
ght to self-determination and independence. And fifthly, states mu;f[
frain 'frorn organising, instigating, assisting or participating in acts of
strllfe or terrorist acts in another state and must not encourage the
ation of armed bands for incursion into another state’s terfitor
fany (.)f these items are crucial, but ambiguous. Although the Dedz-.
tion is not of itself a binding legal document, it is important as an
erPretatlon of the relevant Charter provisions.* Important exceptio
‘artlcle 2(4) exist in relation to collective measures taken by the Snlit:(i

See J. P.

aer L rI;' CCleoté IIZ fggetp an.d I\de(fsorte::iu, La Charte des Nations Unies: Commentaire Article

1 A , Paris, " i i i

W and The Charter of the United Nations (ed. B. Simma),

See e.g. i i, ¢ i

HesejitSl;:Z;sjzyskl,l gse ofC Force’, p. 745, and L. Henkin, R. C. Pugh, O. Schachter and

et ional Law: Cases and Materials, 3rd edn, St Paul, 1993

! ! . A s N , p. 893. S 1

\ Z3T7hlrd US Rr.a.stutement of Foreign Relations Law, St Paul, 1987, p. 27; Cgt etal gz i

p. (g. Schrijver), and Simma, Charter, p. 112 ’ o

Seee.g. G. io-Rui 1 i

0fInt§ma x;;l;gi(; 51;112, }Cll"he UN geclamtlon on Friendly Relations and the System of Sources
i , Alphen aan den Rijn, 1979, and R. R ¢ i

B . j , and R. Rosenstock, ‘The Declarat:

:n:llspz)le(s; of International Law Concerning Friendly Relations, 65 AJIL 1;7alra IOI;IO;I

E eneral Assembly resolution 42/22, the Declaration on the Enhar’lceme;lr 'of the;

Elfectiveness of the Principl ini
o iple of Refraining from the Threat or Use of Force in International

15 Brownlie, Use of Force, chapter 4. See especially articles 10-16 of the Covenant.

16 See e.g. Dinstein, War, chapter 4; A. K. Skubiszewski, ‘The Use of Force
Serensen, Manual of Public International Law, pp. 739, 742-4, and Brownlie,
pp. 74-92.

17 Article I.
18 [t came into force on 24 July 1929 and is still in effect. Many inter-war treaties reaffir:

the obligations imposed by the Pact: see e.g. Brownlie, Use of Force, pp- 75-6-

19 See e.g. Yossi Beilinv. The Prime Minister of Israel HCJ 6204/06, 2006. See also C. GI€
wood, ‘Scope of Application of Humanitarian Law’ in Handbook of Humanitarian La
Armed Conflicts (ed. D. Fleck), Oxford, 1999, p. 43, and L. Detter, The Law of War,
edn, Cambridge, 2004, pp- 9 ff.

20 Gee e.g. Cmd 3153, p. 10.

21 See Brownlie, Use of Force, p. 87. Cf. Bowett, Self-Defence, p. 136.
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Nations™ and with regard to the right of self-defence.” Whether g
exception exists with regard to humanitarian intervention is the ,.‘
of some controversy.” 1
Article 2(6) of the Charter provides that the UN ‘shall ensure thag
which are not members of the United Nations act in accordance wigh
Principles so far as may be necessary for the maintenance of interpgat:
peace and security’. In fact, many of the resolutions adopted by L—
are addressed simply to ‘all states’ In particular, for example, Sec
Council resolution 757 (1992) adopted under Chapter VII of the Gk,
and therefore binding upon all member states, imposed comprehe
sanctions upon the Federal Republic of Yugoslavia (Serbia and Mg
gro). However, the invocation in that decision was to ‘all states’ 2
to ‘member states’

opted in 1966 emphasised the right of all peop@es freely to pursue their
spnomic, social and cultural development. This approach was under-
ed in the Charter of Economic Rights and Duties of States, approved
] the General Assembly in 1974, which particularly specified that ‘no
Jte may USe Or encourage the use of economic, political or any other
. of measures to coerce another state in order to obtain from it the
spordination of the exercise of its sovereign rights. The question of the
gality of the open use of economic pressures to induce a change of pol-
u by states was examined with renewed interest in the light of the Ara;b
il weapon used in 19734 against states deemed favourable to Israel.”
¢ does seem that there is at least a case to be made out in support of
e view that such actions are contrary to the United Nations Charter, as
aterpreted in numerous resolutions and declarations. But whether such
:on constitutes a violation of article 2(4) is dubious.”

It is to be noted that article 2(4) covers threats of force as well as use of
orce.* This issue was addressed by the International Court in its Advisory
yoinion to the General Assembly on the Legality of the Threat or Use of
Nuclear Weapons. The Court stated thata ‘signalled intention to use force if
ertain events occur’ could constitute a threat under article 2(4) where the
nvisaged use of force would itself be unlawful. Examples given included
hreats to secure territory from another state or causing it to ‘follow or
ot follow certain political or economic paths*® The Court appeared
{0 accept that the mere possession of nuclear weapons did not of itself
onstitute a threat. However, noting that the policy of nuclear deterrence
functioned on the basis of the credibility of the possibility of resorting
0 those weapons in certain circumstances, it was stated that whether
this amounted to a threat would depend upon whether the particular use
of force envisaged would be directed against the territorial integrity or
olitical independence of a state or against the purposes of the UN. If

‘Force’

One point that was considered in the past® and is now being reconsidk
is whether the term ‘force’ in article 2(4) includes not only armed fo;
but, for example, economic force.”® Does the imposition of boyco
embargoes against particular states or groups of states come within ar
2(4), so rendering them illegal?”* Although that provision is not modi
in any way, the preamble to the Charter does refer to the need to ens
that ‘armed force’ should not be used except in the common interest, w
article 51, dealing with the right to self-defence, specifically refers toa
force, although that is not of itself conclusive as to the permissibilit
other forms of coercion.

The 1970 Declaration on Principles of International Law recalled
‘duty of states to refrain . . . from military, political, economic or any ot
form of coercion aimed against the political independence or territo
integrity of any state’ and the International Covenants on Human

2 paust and Blaustein, Arab Oil Weapon.  ** See e.g. Dinstein, War, p. 86.

M Brownlie, Use of Force, p. 364, notes that a threat of force consists ‘in an express or implied
promise by a government of a resort to force conditional on non-acceptance of certain
demands of that government’. See also N. Stiirchler, The Threat of Forcein International Law,
Cambridge, 2007; M. Roscini, ‘Threats of Armed Force and Contemporary International
Law’, 54 NILR, 2007, p. 229; R. Sadurska, ‘Threats of Force, 82 AJIL, 1988, p. 239, and
N. White and R. Cryer, ‘Unilateral Enforcement of Resolution 687: A Threat Too Far?),

29 California Western International Law Journal, 1999, p. 243.

5 This was cited with approval by the arbitral tribunal in Guyana v. Suriname, award of
17 September 2007, paras. 439 and 445, where an order by Surinamese naval vessels to
an oil rig to leave the area within twelve hours or face the consequences was deemed to
constitute such a threat.

25 See below, chapter 22, p. 1235. 26 See below, p. 1131. 27 See below, p. 1155.

28 An attempt by Brazil to prohibit ‘economic measures’ in article 2(4) itself was rejec
6 UNCIO, Documents, p. 335. See also L. M. Goodrich, E. Hambro and A. P. Sim
Charter of the United Nations, 3rd edn, New York, 1969, p. 49. !

2 See e.g. the mining of Nicaraguan harbours by the US, the Nicaragua case, IC] Rep
1986, pp. 14, 128; 76 ILR, p. 349.

30 See Simma, Charter, p. 118.

31 See e.g. Economic Coercion and the New International Economic Order (ed. R. B. Lilli
Charlottesville, 1976, and The Arab Oil Weapon (eds. J. Paust and A. Blaustein),
Ferry, 1977.
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the projected use of the weapons was intended as a means of def;
there would be a consequential and necessary breach of the py ¥
necessity and proportionality, this would suggest that a threat
to article 2(4) existed.” One key point here would be the defin
proportionality, in particular would it relate to the damage th,
be caused or rather to the scope of the threat to which the regt
self-defence is proposed? If the latter is the case, and logic sugge
then the threat to use nuclear weapons in response to the p‘
nuclear or possibly chemical or bacteriological weapons becon
problematic.”

The provisions governing the resort to force internationally
affect the right of a state to take measures to maintain order wit
jurisdiction. Accordingly, such a state may forcibly quell riots, suj
insurrections and punish rebels without contravening article 2(4),
event of injury to alien persons or property, the state may be requi
make reparation to the state of the alien concerned,” but apart frox
the prohibition on force in international law is not in general appl
within domestic jurisdictions.” Accordingly, international law pe
general prohibition on the use of force. In order for force to be legi
it must fall within one of the accepted exceptions. These are essentiall
right to self-defence® and enforcement action mandated by the U
Nations Security Council.* Whether force may also be used in
extreme humanitarian need is discussed below."

onsistent with the purposes of the United Nations.* There is a debate
o whether these words should be interpreted restrictively," so as to
it force that would not contravene the clause, or as reinforcing the
nary prohibition,45 but the weight of opinion probably suggests the lat-
osition. The 1965 Declaration on the Inadmissibility of Intervention

e Domestic Affairs of States* emphasised that:

.

[n]o state has the right to intervene, directly or indirectly, for any rea-
son whatsoever, in the internal or external affairs of any other state. Con-
sequently, armed intervention and all other forms of interference or at-
tempted threats against the personality of the state or against its political,
economic and cultural elements, are condemned.

This was reaffirmed in the 1970 Declaration on Principles in Inter-
tional Law,”” with the proviso that not only were such manifestations
sndemned, but they were held to be in violation of international law.
he International Court of Justice in the Corfu Channel case®® declared
secifically, in response to a British claim to be acting in accordance with
right of intervention in minesweeping the channel to secure evidence
or judicial proceedings, that:

the alleged right of intervention [was] the manifestation of a policy of
force, such as has, in the past, given rise to most serious abuses and such as
cannot .. . find a place in international law.

The Court noted that to allow such a right in the present case as a
erogation from Albania’s territorial sovereignty would be even less ad-

‘Against the territorial integrity or political independence of any sta
' missible:

Article 2(4) of the Charter prohibits the use of force ‘against the terri :I,

integrity or political independence of any state, or in any other ma for, from the nature of things it would be reserved for the most powerful

states, and might easily lead to perverting the administration of interna-

36 JCJ Reports, 1996, pp. 226, 246-7; 110 ILR, p. 163. tional justice itself.

37 Note that article 2(b) of the Draft Articles on the Effects of Armed Contlicts on E
defines ‘armed conflict’ as ‘a state of war or a conflict which involves armed operat
which by their nature or extent are likely to affect the operation of treaties between S
parties to the armed conflict or between State parties to the armed conflictand thir
regardless of a formal declaration of war or other declaration by any or all of the pa
to the armed conflict’: see I. Brownlie’s Third Report on the Effects of Armed Conflicts
Treaties, A/CN.4/578, 2007, p. 5.
See above, chapter 14, p. 823.
39 But see below, p. 1148, regarding self-determination, and p. 1148, regarding civil W
and see with regard to non-international armed conflicts, below, chapter 21, p. 1194.
40 See below, p. 1131. 41 See below, chapter 22, p. 1251. 42 Below, p. 1155.

5 The International Court has described the prohibition against the use of force as a ‘cor-
nerstone of the United Nations Charter’, Democratic Republic of the Congo v. Uganda, 1C]
_ Reports, 2005, pp. 168, 223.

* See e.g. Bowett, Self-Defence, p. 152.

® See Brownlie, Use of Force, p. 268. See also Skubiszewski, ‘Use of Force’, pp. 745-6.

* General Assembly resolution 2131 (XX). 47 General Assembly resolution 2625 (XXV).
8 1CJ Reports, 1949, pp. 4, 35; 16 AD, pp. 155, 167. See also Brownlie, Use of Force, pp. 283~
9, and H. Lauterpacht, The Development of International Law by the International Court,
London, 1958, p. 90.

38
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The essence of international relations, concluded the Court, |
respect by independent states of each other’s territorial sg ‘
In addition, the Eritrea—Ethiopia Claims Commission togk ¢
tion that recourse to force would violate international law eyer
some of the territory concerned was territory to which
resorting to force had a valid claim. It noted that ‘border ¢
between states are so frequent that any exception to the threat
of force for territory that is allegedly occupied unlawfully woy
ate a large and dangerous hole in a fundamental rule of inter

law’.* F

“sion since they required the United States President to suspend
ign aid to any country nationalising American property without
| er compensation. This procedure was applied only once, as against
Jon (now Sri Lanka) in 1963, and has now been effectively repealed
*1e American Foreign Assistance Act of 1973.” Retorsion would also
ear to cover the instance of a lawful act committed in retaliation to a
- unlawful activity.”

Reprisals™

risals are acts which are in themselves illegal and have been adopted
one state in retaliation for the commission of an earlier illegal act
- another state. They are thus distinguishable from acts of retorsion,
bich are in themselves lawful acts. The classic case dealing with the law
f reprisals is the Naulilaa dispute® between Portugal and Germany in
928. This concerned a German military raid on the colony of Angola,
hich destroyed property, in retaliation for the mistaken killing of three
ormans lawfully in the Portuguese territory.

The tribunal, in discussing the Portuguese claim for compensation,
phasised that before reprisals could be undertaken, there had to be
ufficient justification in the form of a previous act contrary to inter-
ational law. If that was established, reprisals had to be preceded by an
nsatisfied demand for reparation and accompanied by a sense of propor-
ion between the offence and the reprisal. In fact, the German claim that it
ad acted lawfully was rejected on all three grounds. Those general rules
re still applicable but have now to be interpreted in the light of the pro-
Libition on the use of force posited by article 2(4) of the United Nations
harter. Thus, reprisals short of force (now usually termed countermea-
ures)” may still be undertaken legitimately, while reprisals involving
med force may be lawful where resorted to in conformity with the right

Categories of force

Various measures of self-help ranging from economic retaliation
use of violence pursuant to the right of self-defence have historicall
used. Since the establishment of the Charter regime there are ba
three categories of compulsion open to states under internationa
These are retorsion, reprisal and self-defence.’ ! |

Retorsion

Retorsion is the adoption by one state of an unfriendly and harm
which is nevertheless lawful, as a method of retaliation against the &
rious legal activities of another state. Examples include the severanc
diplomatic relations and the expulsion or restrictive control of alien
well as various economic and travel restrictions. Retorsion is a legitin
method of showing displeasure in a way that hurts the other state W
remaining within the bounds of legality. The Hickenlooper Amendm
to the American Foreign Assistance Act are often quoted as an insta c

49 See the Nicaragua case, ICJ] Reports, 1986, pp. 14, 109-10; 76 ILR, pp. 349, 4434, anc
further below, p. 1131.

50 Partial Award, Jus Ad Bellum, Ethiopia’s Claims 1-8, 2005, para. 10: see 45 ILM, 20
pp. 430, 433. This statement was cited by the arbitral tribunal in Guyana v. Surin
award of 17 September 2007, para. 423. See also C. Gray, ‘The Eritrea/Ethiopia Clai
Commission Oversteps Its Boundaries: A Partial Award?’, 17 EJIL, 2006, p. 699.

51 As to the use of force by the UN, see below, chapter 22, p. 1251.

52 See e.g. Nguyen Quoc Dinh et al., Droit International Public, p. 957; Skubiszewski, ‘Us
Force, p. 753, and G. von Glahn, Law Among Nations, 7th edn, Boston, 1996, pp- 533

3 See e.g. R. B. Lillich, ‘Requiem for Hickenlooper) 69 AJIL, 1975, p. 97, and C. E. Ameras-
 inghe, “The Ceylon Oil Expropriations, 58 AJIL, 1964, p. 445.

* See also, with regard to countermeasures, above, chapter 14, p. 794.

% See e.g. Skubiszewski, ‘Use of Force, pp. 753-5; Brownlie, Use of Force, pp. 219-23 and
~ 281-2; D. W. Bowett, ‘Reprisals Including Recourse to Armed Force, 66 AJIL, 1972, p. 1,
_ andR. W. Tucker, ‘Reprisals and Self-Defence: The Customary Law’, 66 AJIL, 1972, p. 581.
2 RIAA, p. 1011 (1928); 4 AD, p. 526. See also G. Hackworth, Digest of International Law,
Washington, 1943, vol. VI, p. 154.

* See above, chapter 14, p. 794.
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The right of self-defence®

iraditional definition of the right of self—d§fegce in customary inter-
onal law arose out of the Caroline case.” Th}s dispute revolved around
“‘j cident in 1837 in which British subjects seized and destr9yed a vessel
. American port. This had taken place because the Caroline }}ad be'en
plying groups of American nationals, who had'been confi}lctlng ra1d§
" Canadian territory. In the correspondence with the Brlt}sh authori-
which followed the incident, the US Secretary of S.tate laid down the
entials of self-defence. There had to exist ‘a necessity of self-defence,
t, overwhelming, leaving no choice of means, and no moment for
iberation’. Not only were such conditions necessary befo're §e1f—defence
e legitimate, but the action taken in pursuance of it ml'lst not be
reasonable or excessive, ‘since the act, justified by the ne§es.81t?f ,Of self-
fence, must be limited by that necessity, and kept clearly Wltl:lln it’ These
) ciples were accepted by the British governmg:nt at that time and are
cepted as part of customary international law.’

Article 51 of the Charter provides that:

of self-defence.”® Reprisals as such undertaken during peacetin
unlawful, unless they fall within the framework of the pringj
defence.” Sometimes regarded as an aspect of reprisal is the i
of pacific blockade.” This developed during the nineteenth cer
was extensively used as a forceful application of pressure againg
states. In the absence of war or armed hostilities, the vessels of th
were probably exempt from such blockade, although this was g
some writers. ‘
Pacific blockades may be instituted by the United Nations §
Council,” but cannot now be resorted to by states since the comg
force of the Charter of the United Nations. The legality of the sq
‘quarantine’ imposed by the United States upon Cuba in Octohe
to prevent certain weapons reaching the island appears questiona

should not be relied upon as an extension of the doctrine of
blockades.* -

%% See Dinstein, War, p. 222. But see Bowett, ‘Reprisals’ See also SCOR, 19th Year.
meeting, 8 April 1964, in which the Security Council condemned reprisals as cont
the UN Charter and deplored the UK bombing of Fort Harib, and R. B. Lillich, ‘Fe
Self-Help under International Law’, 62 US Naval War College International Law §
1980, p. 129. Note that the US State Department has declared that, ‘it is clear th
United States has taken the categorical position that reprisals involving the use of fo
illegal under international law’, ‘Memorandum on US Practice with Respect to Rep
73 AJIL, 1979, p. 489. As for episodes that appear to be on the borderline be
defence and reprisals, see e.g. R. A. Falk, ‘The Beirut Raid and the International L:
Retaliation), 63 AJIL, 1969, p- 415, and Y. Blum, ‘The Beirut Raid and the Internat

Double Standard’, 64 AJIL, 1970, p-73.

The International Court declared in the Legality of the Threat or Use of Nuclear We

that, ‘armed reprisals in time of peace...are considered to be unlawful. ..any rigl

[belligerent] reprisals would, like self-defence, be governed inter alia by the princip

proportionality’, ICJ] Reports, 1996, pp. 226, 246; 110 ILR, p. 163. Note that reprisals tal

place within an armed conflict (belligerent reprisals) are permitted in response to f

violation of the laws of armed conflict by the opposing side: see Y. Dinstein, The

of Hostilities under the Law of International Armed Conflict, Cambridge, 2004, pp. 220

and C. Greenwood, “The Twilight of the Law of Belligerent Reprisals} 20 Netherlands

1989, pp. 35, 38.

See e.g. Skubiszewski, ‘Use of Force) pp. 755-7, and Brownlie, Use of Force, pp. 22

See below, chapter 22, p. 1241.

62 See e.g. Q. Wright, “The Cuban Quarantine, 57 AJIL, 1963, p. 546, and M. S. M
gal, “The Soviet-Cuban Quarantine and Self-Defence’, ibid., p. 597. See also A. 1y
The Cuban Missile Crisis, Oxford, 1974. But note the rather different declaration.
the UK of a Total Exclusion Zone during the Falklands conflict, above, chapter
p- 584, note 139.

Nothing in the present Charter shall impair the inherent right of individual
or collective self-defence if an armed attack occurs against a member of the
United Nations, until the Security Council has taken the measures necessary
to maintain international peace and security. Measures taken by members
in the exercise of this right of self-defence shall be immediately reported

' See Bowett, Self-Defence, and Brownlie, Use of Force, chapter 13. See also I. Brownlie, “The

Use of Force in Self-Defence’, 37 BYIL, 1961, p. 183; Dinstein, War, chapters 7 and 8; G]{ay,

 Use of Force, chapter 4; Franck, Recourse, chapters 3-7; S. Alexz‘indr~ov, Se#—/dgfgnce agamst
the Use of Force in International Law, The Hague, 1996; J. Delivanis, La Legzt(zme Def.ense

en Droit International, Paris, 1971; Byers, War Law, Part Two; S. Schwebel, ‘Aggression,

Intervention and Self-Defence in Modern International Law’, 136 HR, 1972, p. 411; O.

Schachter, “The Right of States to Use Armed Force, 82 Michigan Law Review, 1984, p.

1620, Schachter, ‘Self-Defence and the Rule of Law’, 83 AJIL, 1989, p. 259, and Scha.chter,

International Law in Theory and Practice, Dordrecht, 1991, chapter 8; N. Ochoa-Ruiz and
E. Salamanca-Aguado, ‘Exploring the Limits of International Law relating to the Use of
Force in Self-defence’, 16 EJIL, 2005, p. 499; Cot et al., Charte, p. 506 (A. Cassese); Nguyen
Quoc Dinh et al., Droit International Public, p. 941, and Simma, Charter,.p. 788.

29 BFSP, p. 1137 and 30 BESP, p. 195. See also R. Y. Jennings, “The Caroline and McLeod
Cases’, 32 AJIL, 1938, p. 82. ‘ .

® See e.g. the Legal Adviser to the US Department of State, who not.ed that ‘the exercise of
the inherent right of self-defence depends upon a prior delict, an illegal act that presents
an immediate, overwhelming danger to an actual and essential right of the state. When
these conditions are present, the means used must then be proportionate to the gravity of
the threat or danger’, DUSPIL, 1975, p. 17.
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to the Security Council and shall not in any way affect the authorigy
responsibility of the Security Council under the present Charter to ‘
any time such action as it deems necessary in order to maintain o pee
international peace and security.

4 forces across an international border, but additionally the sending
on behalf of a state of armed bands or groups which carry out
If armed force of such gravity as to amount to an af:tual armed
l(:conducted by regular armed forces or its substantial mV(.)lvem.ent
ein.”’ In this situation, the focus would then shift to a.co.ns1derat1on
1o involvement of the state in qu‘estignﬁo as to render it liable and to
rimate action in self-defence against 1.t. . N
- order to be able to resort to force in sglf—defence, a state has toc1 &
» to demonstrate that it has been the victim of an arrpgd attac.k and it
s the burden of proof.”” The Court has noted t}713at it is possible that
mining of a single military vessel m1ght suffice,” but an attack on i
- owned, but not flagged, by a state will not be equated with an ajlttac
that state.”* However, it is necessary to show that the state seeking to
ort to force in self-defence has itself bgen 1nter1.t10nally attacked'. Ina
ies of incidents discussed by the Court in the Oll'Platforms case, it was
sted that none of them appeared to have begn aimed sPec1ﬁcally ank
Jiberately at the US.” In seeking to determine how serious an attac
‘,~ ¢ be in order to validate a self-defence response, the Court in the
icaragua case” distinguished ‘the most grave forms of the use of forc‘e
hose constituting an armed attack) from other less grave forms’ and this
< reaffirmed in the Oil Platforms case.” It is, nevertheless, extremely
ficult to define this more closely. ' .
In many cases, however, it might be dlfﬁcuh to determine the mo-
ent when an armed attack had commenced in ord.er to comply with
he requirements of article 51 and the resort to force. in self—fiefen_ce. For
ample, it has been argued that with regard to actions against aircraft,

There has been extensive controversy as to the precise et e
right of self-defence® in the light of article 51, with some wriers
thatarticle 51 in conjunction with article 2(4) was exhaustive® yn
maintaining that the opening phrase in article 51 specifying thag
in the present Charter shall impair the inherent right of . .  self.,
meant that there existed in customary international law a rj
defence over and above the specific provisions of article 51, which
only to the situation where an armed attack had occurred.

The International Court of Justice in the Nicaragua case,®
clearly established that the right of self-defence existed as ap

right under customary international law as well as under the UN 0
It was stressed that:

Article 51 of the Charter is only meaningful on the basis that there s
‘natural’ or ‘inherent’ right of self-defence and it is hard to see how this can
be other than of a customary nature, even if its present content has be 4
confirmed and influenced by the Charter...It cannot, therefore, be held

that article 51 is a provision which ‘subsumes and supervenes’ customary
international law.

Accordingly, customary law continued to exist alongside treaty law
the UN Charter) in this field. There was not an exact overlap and th,
did not have the same content. The Court also discussed the notic

y i isi ined i icle 3(g) of the Definition of Aggres-
The Court noted that this provision, contained in artic

sion annexed to General Assembly resolution 3314 (XXIX) of 1974, reflected customary
international law, ICJ Reports, 1986, p. 103; 76 ILR, p. 437.

| See e.g. Gray, Use of Force, pp. 108 ff. .

The Oil Platforms (Iran v. US) case, IC] Reports, 2003, pp. 161, 189 and 190; 130 ILR,
pp. 323, 348-50.

3 Ibid., p.195. 7 Ibid., p. 191. . .

> Ibid. 'llfhe incidents included missile attack from a distance tba's meant it ‘could not haYe
been aimed at a particular vessel (the US Sea Isle City) as distinct .from some t:arget in
Kuwaiti waters’; an attack on a non-US flagged vessel; the allegeq ﬁrlng'on US helicopters
from Tranian gunboats that the Court found unproven; and mme—laymg that couldfnot
be shown to have been aimed at the US, ibid., pp. 191-2. However, this req.um?me.nt' ora
deliberate and intentional attack on the target state, rather than merely an indiscriminate
 attack, is controversial and open to question.

* IC] Reports, 1986, pp. 14, 101.

ICJ Reports, 2003, pp. 161, 187; 130 ILR, pp. 323, 346.

6 Note thatarticle 21 of the International Law Commission’s Articles on State Responsi
2001, provides that, “The wrongfulness of an act of a State is precluded if the act consti
lawful measure of self-defence taken in conformity with the Charter of the United N:

87 See e.g. Brownlie, Use of Force, pp. 112-13 and 264 ff., and E. Jiménez de Aréd
‘International Law in the Past Third of the Century} 159 HR, 1978, pp. 1, 87-98. See
Skubiszewski, ‘Use of Force, pp. 765-8, and H. Kelsen, The Law of the United Nat,
London, 1950, p. 914. :

68 See e.g. Bowett, Self Defence, pp. 185—6; Stone, Aggression and World Order, pp. 43,9
See also H. Waldock, ‘General Course on Public International Law’, 166 HR, 1980, p
231-7; Simma, Charter, pp. 790 ff.; Gray, Use of Force, pp. 98 ff.; J. Brierly, The L
Nations, 6th edn, Oxford, 1963, pp. 417-18, and D. P. O’Connell, International Law,
edn, London, 1970, vol. I, p. 317. See also e.g. 6 UNCIO, Documents, where it is n
that ‘the use of arms in legitimate self-defence remains admitted and unimpaired’

8 ICJ Reports, 1986, pp. 14, 94; 76 ILR, pp. 349, 428.
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a forcible response to force is forbidden, and yet the United Nations
ployment of force, which was intended to fill that gap, is absent.”
he line between assistance from a third state to groups (whether char-
erised as terrorists or rebels or freedom fighters) which would give
1o the legitimate use of force in self-defence against such state and
<stance which fell below this is difficult to specify in practice. The In-
ational Court in its advisory opinion in the Construction of a Wall
M appeared to adopt what at first sight is a very restrictive approach
noting that article 51 recognised ‘the existence of an inherent right of
¢ defence in the case of armed attack by one state against another state’

of over 250 lives and appreciable damage to property. On 20 d declaring that the provision did not apply with r.egar_d to Israel’s ac-
the US launched a series of cruise missile attacks upon installat; ons since these were taken w1th'regard to threats originating from w1th1p
Afghanistan and Sudan associated with the organisation of Bin “ e occupied territories and not imputable to another' state‘. However, this
deemed responsible for the attacks. In so doing, the US declared not be read to mean that self-defence does not exist with regard to an
be acting in accordance with article 51 of the Charter and in exe tack by 2 non-state entity emanating from a territory outside of the
its right of self-defence.” ' ontrol of the target state. Further, the legal source of Israeli actions in the
While it is clear that the right of self-defence applies to armed attad ccupied territories, whether or not they legitimated the construction of
other states, the question has been raised whether the right of self-de he wall or security barrier in whole or in part, would appear to lie rather
applies in response to attacks by non-state entities_81 Where it is t n the laws of armed conflict (international humanitarian law) and the
itself which has dispatched armed bands to carry out acts of armed pmpetence of an occupying state to take action to maintain public order
of such gravity as to amount to an actual armed attack conducte nd protect its own forces.™
regular armed forces, then force in self-defence can legitimately be The Court f.aﬂed to take the opportunity to revisit the ambiguities OfthF
The difficulties arise in more ambiguous circumstances. In the Nica icaragua decision in Democratic Republic of the Congov. Uga”d“-86 In this
case, the Court did not accept that the right of self-defence extende ase, the Court found that there was no satisfactory proof of involvement
situations where a third state had provided assistance to rebels in the f n attacks, direct or indirect, on Uganda by the Congo government and
of the provision of weapons or logistical or other support, although hat such attacks did not emanate from armed bands or irregulars sent by
form of assistance could constitute a threat or use of force, or ame or on behalf of the Congo. Such attacks were non-attributable, therefore,
to intervention in the internal or external affairs of the state.* This on the evidence to the Congo. Since the Court concluded that the legal and
open the problem that in certain circumstances a state under attach ctual circumstances for the exercise of a right of self-defence by Uganda
groups supported by another state may not be able under this definitior gainst the Congo were not present, ‘accordingly’ there was no need to
respond militarily if the support given by that other state does not reach ddress the issue as to whether and under which conditions contemporary
threshold laid down. Judge Jennings referred to this issue in his Dissent nternational law provides for a right of self- defence against large-scale
Opinion, noting that, ‘it seems dangerous to define unnecessarily stris
the conditions for lawful self-defence, so as to leave a large area Wi

an armed attack begins at the moment that the radar guiding {
aircraft missile has ‘locked on’’® Further, one argument that haghe
with regard to Israel’s first strike in June 1967 is that the cire
were such that an armed attack could be deemed to have com
against it.” '

Another aspect of the problem as to what constitutes an armed
the difficulty of categorising particular uses of force for these purp 3
example, would an attack upon an embassy or diplomats abroad cog
an armed attack legitimating action in self-defence? On 7 Aug
the US embassies in Kenya and Tanzania were bombed, causig ‘

% ICJ Reports, 1986, pp. 543—4; 76 ILR, p. 877. Franck suggests that Security Council practice
following the 11 September 2001 attack on the World Trade Center has followed Judge
Jennings’ approach: see Recourse, p. 63, and below, p. 1159.

* ICJ Reports, 2004, pp. 136, 194. Cf. the Separate Opinions of Judge Higgins, ibid., p. 215
| and Judge Kooijmans, ibid., p. 230.

5 See article 43 of the Hague Regulations 1907. See further below, chapter 21, p. 1181.

* ICJ Reports, 2005, p. 168.

78 See Gray, Use of Force, p. 108, footnote 48. 79 See below, p. 1138.
80 See ‘Contemporary Practice of the United States) 93 AJIL, 1999, p. 161. The US stated!
the missile strikes ‘were a necessary and proportionate response to the imminent threat
further terrorist attacks against US personnel and facilities) ibid., p. 162 and S/1998/7
81 See e.g. Dinstein, War, pp. 204 ff. 82 ICJ Reports, 1986, pp. 103—4; 76 ILR, pp- 437
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attacks by irregular forces.” Since the Court addressed itself
that Uganda might or might not take against the Congo -
deal with the increasingly important question as to whei}sl "
be taken in self-defence against an armed attack by a n .
distinct from another state.* "

This is perhaps surprising in view of evolving state practj :
to 1nt§rnational terrorism and, in particular, whether terroi'e ;
constitute an ‘armed attack’ within the meaning of the CharltSt
customary law.” The day after the 11 September 2001 att '
World Trade Center in New York, the Security Council ado icd .
1368 in which it specifically referred to ‘the inherent right (l))f i “
collective self-defence in accordance with the Charter’ ResH; o
(2001) reaffirmed this and, acting under Chapter VII‘ adoo "
of binding decisions, including a provision that all sta’tes s}ﬁleld‘
Necessary steps to prevent the commission of terrorist acts’ Such b
Security Council resolutions declaring international terrorism '~
threat to international peace and security with regard to which ¥
of self-defence is operative as such lead to the conclusion that | 1
attacks by non-state entities might amount to ‘armed attacks’ :ri
meaning of article 51 without the necessity to attribute them to |
Ztt?;ec ljer:l(.i%thus justify the use of force in self-defence by those stat

Further recognition that particular hostile actions by non-state en
could amount to ‘attacks’ may be found in Security Council resolu
1701 (2006), in which both the ‘attacks’ by Hizbollah, an armed mi
controlling parts of Lebanon, upon Israel (which precipitated the st
mer 2006 armed conflict) and Israeli ‘offensive military operations’ ":
condemned.

On 7 October 2001, the US notified the Security Council that it was
ercising its right of self-defence in taking action in Afghanistan again t
Al-Qaeda organisation deemed responsible for the 11 September atta

8 Ibid., pp. 222-3.

88 P ‘
f’;e. ;212 fi.eparate Opinions of Judge Kooijmans, ibid., p. 314 and Judge Simma, ibi
8 See e.g. Dinstein, War, pp. 201 ff.; Franck, Recourse, chapter 4, and Gray, Use of
pp- 165 ff. See also M. Byers, “Terrorism, the Use of Force and International Law
11 Septem.be’r’, 51 ICLQ, 2002, p. 401, and L. Condorelli, ‘Les Attentats du 11 Septe nb
" et Leur Suite’, 105 RG]?IP, 2001, p. 829. As to terrorism, see further below, p. 1159.
See the Separate Opinions of Judge Kooijmans and Judge Simma in Democratic Rep 2
of the Congo v. Uganda, IC] Reports, 2005, pp. 168, 314 and 337 respectively. !
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‘the Taliban regime in that country which was accused of providing
.« for the organisation.” The members of the NATO alliance invoked
e 5 0f the NATO Treaty” and the parties to the Inter-American Treaty
eciprocal Assistance, 1947 invoked a comparable provision.” Both
isions refer specifically both to an ‘armed attack’ and to article 51 of
Charter. Accordingly, the members of both these alliances accepted
¢ what had happened on 11 September constituted an armed attack
hin the meaning of article 51 of the Charter. In fact, neither treaty
 activated as the US acted on its own initiative with specific allies
otably the UK), relying on the right of self-defence with the support or
auiescence of the international community.”

A further issue is whether a right to anticipatory or pre-emptive self-
fence exists. This would appear unlikely if one adopted the notion that

:, _defence is restricted to responses to actual armed attacks. The concept

' Gee $/2001/946. See also ‘Contemporary Practice of the United States, 96 AJIL, 2002,

P 237.

} Gee www.nato.int/ terrorism/factsheet.htm. Article 5 provides that: “The Parties agree that

an armed attack against one or more of them in Europe or North America shall be con-
sidered an attack against thern all and consequently they agree that, if such an armed
attack occurs, each of them, in exercise of the right of individual or collective self-defence
recognised by article 51 of the Charter of the United Nations, will assist the Party or Parties
5o attacked by taking forthwith, individually and in concert with the other Parties, such
action as it deems necessary, including the use of armed force, to restore and maintain the
security of the North Atlantic area.

B Article 3(1) provides that, “The High Contracting Parties agree that an armed attack by any

State against an American State shall be considered as an attack against all the American
States and, consequently, each one of the said Contracting Parties undertakes to assist in
meeting the attack in the exercise of the inherent right of individual or collective self-
defense recognized by Article 51 of the Charter of the United Nations.

% See e.g. Byers, ‘Terrorism, pp. 409-10; E. Cannizzaro, ‘Entités Non-étatique et Régime

Internationale de PEmploi de la Force — une Etude sur le Cas de la Réaction Israélienne
au Libar, 111 Revue Générale de Droit International Public, 2007, p. 333, and K. N. Trapp,
‘Back to Basics: Necessity, Proportionality, and the Right of Self-Defence against Non-
State Terrorist Actors, 56 ICLQ, 2007, p. 141. The resolution of the Institut de Droit
International adopted on 27 October 2007 states in para. 10 that, ‘In the event of an
armed attack against a state by non-state actors, article 51 of the Charter as supplemented
by customary international law applies as a matter of principle’ Note that the Chatham
House Principles on International Law on the Use of Force in Self-Defence, 55 ICLQ, 2006,
pp. 963, 969, provide that the right to self-defence may apply to attacks by non-state actors
where the attack is large-scale; if the right to self-defence is exercised in the territory of
another state, then that state is unable or unwilling to deal itself with the non-state actors
and that it is necessary to use force from outside to deal with the threat in circumstances
where the consent of the territorial state cannot be obtained; and the force used in self-
defence may only be directed against the government of the state where the attacker is
found in so far as is necessary to avert or end the attack.
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of anticipatory self-defenceis of particular relevance in the light of.
weaponry that can launch an attack with tremendous speed, w

. . ) ]
allow the target state little time to react to the armed assault pq

| ative, it is difficult to foresee modification of this. States generally
pot at ease with the concept of anticipatory self-defence, however,”

; . . ) 1 one possibility would be to concentrate upon the notion of ‘armed
;ucces;ful conclusion, part1cula'rly if 'fhat state 1s geographically g .ok’ so that this may be interpreted in a relatively flexible manner.'”
nenet o o e b nighbours, ollowing the Bl e susaestion has been to distnguish andiipatory e Sen et FICE
s scuthomn pac oprﬂat S coﬁdusi OrISl, 0? OW}II}g the block armed attz‘lck is ff)reseeable, fron.1 interceptive self—d‘efenc‘e, where an
Tordan and Beypt, This completed a chain of eva I:ll ltar)" Pact be ned attack.ls imminent and unavoidable so that jche ev@entlal problems
mobilisation of E;gyptian fofces on Israel’s b rzn S P?Clpltate.d g temptations of the former concept are avmdg - Wlth(?Ut doorpmg
g R e forces fromother an bthe evict; reatened states to making the choltcl:e betwe.en Vlolat.lng international
President.® It could. of ping G ALCH N t_he Egy .« and suffering the actual assault. According to this apl?roach, self-
. ent.’ T cou d, oF CorTSe, also be argued that the Egyptian bloy fence is legitimate both under customary law and under article 51 of the
itself constltu:[ed t'h‘e use of) force, thgs legitimising Israeli actions wij rter where an armed attack is imminent. It would then be a question
::Eeiefjgiie:fxiltclllps}:r(})’thc‘;nefffr;fggs I?f‘ssif_tdefenf}? elslpecially tevidence as to whether thgt were an accurate assessmen.t of the s'ituation
Nations in its debates in the summe£ of 1;67 ° ewort. Y td at the U the light of the information available at the relevant time. Th‘1s. would
the outbrealk of Gghting and did mot condemn ?}IIDPOI 1oned no blam rather easier t.o demonstra‘Fe than‘ the 100§er conc;ept of a'nt1c1patory
by Isracl ) e exercise of self-de Jf-defence and it hgs the merit of be1ng'c0ns1stent with th'e view that the
Py T torrmatianal € e NG o oht to self-defence in customary law exists as expounded in th§ Caroline

; ational Court in the Nicaragua case™ expressed no ¢ [n any event, much will depend upon the characterisation of the

the issue of the lawfulness of a response to an imminent threat ofana 3 cat and the nature of the response for this has to be prop ortionate. ™
attack since, on the facts of the case, that problem was not raised. ,
trouble, of course, with the concept of anticipatory self-defence is i
involves fine calculations of the various moves by the other party. A
emptive strike embarked upon too early might constitute an aggress
There is a difficult line to be drawn. The problem is that the nature o
international system is such as to leave such determinations to be m
by the states themselves, and in the absence of an acceptable, instituti

See e.g. the Security Council debate on, and condemnation of, Israel’s bombing of the
Iraqi nuclear reactor in 1981 on the basis of anticipatory self-defence, 20 ILM, 1981,
pp- 965—7. See also A. Cassese, International Law in a Divided World, Oxford, 1986, pp. 230
ff, who concludes that a consensus is growing to the effect that anticipatory self-defence
is allowed but under strict conditions relating to proof of the imminence of an armed
attack that would jeopardise the life of the target state and the absence of peaceful means
to prevent the attack, ibid., p. 233. However, in International Law, 2nd edn, Oxford, 2005,
p. 362, Cassese states that, ‘it is more judicious to consider such action [anticipatory self-
defence] as legally prohibited, while admittedly knowing that there may be cases where
breaches of the prohibition may be justified on moral and political grounds and the
community will eventually condone them or mete out lenient condemnation’ (emphasis
in original).

See e.g. the Dissenting Opinion of Judge Schwebel, Nicaragua case, IC] Reports, 1986,
pp. 14, 347-8; 76 ILR, pp. 349, 681. But see Dinstein, War, pp. 187 ff. Note also the
suggestion that attacks on computer networks may also fall within the definition of
armed attack if fatalities are caused, e.g. where the computer- controlled systems regulating
waterworks and dams are disabled: see Y. Dinstein, ‘Computer Network Attacks and Self-
- Defence’, 76 International Law Studies, US Naval War College, 2001, p. 99.

" See Dinstein, War, pp. 191-2. 102 gee above, p. 1131.

5 However, note that the Report of the UN High Level Panel on Threats, Challenges and
Change, A/59/565, 2004, at para. 188, declared that ‘a threatened state, according to long
established international law, can take military action as long as the threatened attack is
imminent, no other means would deflect it and the action is proportionate’ (emphasis
in original). The response of the UN Secretary-General, In Larger Freedom, A/59/2005,
para. 124, also stated that imminent threats were covered by the right to self-defence. The

9 Contrast Bowett, Use of Force, pp. 118-92, who emphasises that ‘no state can be expeci
await an initial attack which, in the present state of armaments, may well destroy the
capacity for further resistance and so jeopardise its very existence’, and Franck, Fa
p. 267, who notes that in such circumstances ‘the notion of anticipatory self-def
is both rational and attractive, with Brownlie, Use of Force, p. 275, and L. He '7
Nations Behave, 2nd edn, New York, 1979, pp. 141-5. See also R. Higgins, The Develop
of International Law Through the Political Organs of the United Nations, Oxford, 1
pp. 216-21; Franck, Recourse, chapter 7, and I. Brownlie, Principles of Public Inte at
Law, 6th edn, Oxford, 2003, pp. 701 ff.
See generally, The Arab—Israeli Conflict (ed. J. N. Moore), Princeton, 3 vols., 1974.
Note that Gray writes that Israel did not argue that it acted in anticipatory self-defe
but rather in self-defence following the start of the conflict, Use of Force, pp. 130-1:
also Dinstein, War, p. 192.
9 [CJ Reports, 1986, pp. 14, 103; 76 ILR, p. 437. See also Democratic Republic of the Con

Uganda, ICJ Reports, 2005, pp. 168, 222.
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Nevertheless, it is safe to conclude that the concept of self-defene
to a response to an attack that is reasonably and evidential] “
be imminent, however that is semantically achieved. The Caroliy
remain critical.'*

There have, however, been suggestions that the notion of anti,
self-defence, controversial though that is, could be expanded tq
‘pre-emptive self-defence’ (sometimes termed ‘preventive self-
that goes beyond the Caroline limits enabling the use of force
to defend against, or prevent, possible attacks. The US note to
on 7 October 2001, concerning action in Afghanistan, included 1
tence that, ‘We may find that our self-defence requires further
with respect to other organisations and other states.'” This appr
formally laid down in the 2002 National Security Strategy of th
and reaffirmed in the 2006 National Security Strategy, which em§
the role of pre-emption in national security strategy."” In so far as’
beyond the Caroline criteria, this doctrine of pre-emption must ,

as going beyond what is currently acceptable in international law,!

The concepts of necessity and proportionality are at the heart o
defence in international law.'” The Court in the Nicaragua case :
that there was a ‘specific rule whereby self-defence would warrant

resolution adopted by the Institut de Droit International on 27 October 2007,
notes that the right to self-defence arises ‘in the case of an actual or manifestly i x.
armed attack’ and that it may be exercised ‘only when there is no lawful alte nal
practice in order to forestall, stop or repel the armed attack’ .
See also the Chatham House Principles on International Law on the Use of Fo
Self-Defence, 55 ICLQ, 2006, pp. 963, 964-5. )
$/2001/946. See also Byers, ‘Terrorism), p. 411. |
41 ILM, 2002, p. 1478. See also M. E. O’Connell, “The Myth of Preemptive Self-De
ASIL, Task Force on Terrorism, 2002, www.asil.org/taskforce/oconnell.pdf; M. E
‘Terrorism and the Legality of Pre-emptive Force), 14 EJIL, 2003, p. 227, and V
Reisman and A. Armstrong, ‘Past and Future of the Claim of Preemptive Self-De
100 AJIL, 2006, p. 525. : ‘
See C. Gray, ‘The Bush Doctrine Revisited: The 2006 National Security Strategy
USA, 5 Chinese Journal of International Law, 2006, p. 555.

See e.g. the Report of the UN High Level Panel on Threats, Challenges and Chi
A/59/565,2004, at paras. 189 ff. and the UN Secretary-General’s Report, In Larger Free
A/59/2005, para. 125, both essentially saying that where a threat is less than imm
resort should be had to the Security Council. The resolution adopted by the Ins
de Droit International on 27 October 2007 notes in para. 6 that, “There is no
in international law for the doctrine of “preventive” self-defence in the absence oi
actual or manifestly imminent armed attack’ See also the Chatham House Principle
International Law on the Use of Force in Self-Defence, 55 ICLQ, 2006, pp. 963, 96! 8.
See e.g. Brownlie, Use of Force, p. 279, footnote 2; J. Graham, Necessity, Proportionality
the Use of Force by States, Cambridge, 2004; Gray, Use of Force, pp. 120 ff., and Dins
War, pp. 237 ff.
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o1l Quite what will be necessary

e,
inent requires the response that is proposed. In the Oil Platforms

se,* the Court held that it was not satisfied that the US attacks on the
Jatforms in question were necessary in order to respond to the attack

il
the military activities of the platforms
gard to other events such as minelaying and attacks on neutral ship-
d been a ‘target of opportunity’. It has been argued that, ‘Necessity
. a threshold, and the criterion of imminence can be seen to be an
sect of it, inasmuch as it requires that there be no time to pursue non-

3 .
rcible measures with a reasonable chance of averting or stopping the

] ack >116

0 ]CJ Reports,
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sures which are proportional to the armed attack and necessary to
ond to it; @ rule well established in customary international law’,'"°
in the Advisory Opinion it gave to the General Assembly on the
ality of the Threat or Use of Nuclear Weapons it was emphasised that
he submission of the exercise of the right of self-defence to the condi-
of necessity and proportionality is a rule of customary international
"2 and proportionate'’ will depend on

crcumstances of the case.'" The necessity criterion raises important

Jential as well as substantive issues. It is essential to demonstrate that,

. reasonable conclusion on the basis of facts reasonably known at the
the armed attack that has occurred or is reasonably believed to be

the Sea Isle Cityand the mining of the USS Samuel B Roberts, noting in
cular that there was no evidence that the US had complained to Iran
(contrary to its conduct with

Further, the US had admitted that one attack on an oil platform

1986, pp. 14, 94 and 103; 76 ILR, pp. 349, 428 and 437.
ICJ Reports, 1996, pp. 226, 245; 110 ILR, p. 163. The Court affirmed that this ‘dual
condition’ also applied to article 51, whatever the means of force used, ibid.

2 See Judge Ago’s Eighth Report on State Responsibility to the International Law Commis-

sion, where it was noted that the concept of necessity centred upon the availability of
other means to halt the attack so that ‘the state attacked. .. must not, in the particular
circumstances, have had any means of halting the attack other than recourse to armed
force) Yearbook of the ILC, 1980, vol. I, part 1, p. 69.

Judge Ago noted that the correct relationship for proportionality was not between the
conduct constituting the armed attack and the opposing conduct, but rather between the
action taken in self-defence and the purpose of halting and repelling the armed attack,
s0 that [t]he action needed to halt and repulse the attack may well have to assume
dimensions disproportionate to those of the attack suffered, ibid., p. 69. See also J. G.
Gardam, ‘Proportionality and Force in International Law’, 87 AJIL, 1993, p. 391.

4 Note that the UK declared that Turkish operations in northern Iraq in 1998 ‘must be

proportionate to the threat, UKMIL, 69 BYIL, 1998, p. 586.

% [CJ Reports, 2003, pp. 161, 198.
% The Chatham House Principles on International Law on the Use of Force in Self-Defence,

55 ICLQ, 2006, pp. 963, 967.-
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. Quite what response would be regarded as proporti :
difficult to _quantifY. It raises the issue as to what eXactllm}ate 3
be proportionate to. Is it the actual attack or the threat 1 11s th? 1
the'r attacks? And what if the attack in question is but e
series of such attacks to which response has thus far lf)art ofal
existent? In the Oil Platforms case, the Court felt it neeen e
j[he scale of the whole operation that constituted the égSSary 3
included inter alia the destruction of two Iranian fri at i
other 'naval vessels and aircraft, to the mining by axgl ues'?ind;'ln
of a single warship without loss of life.""” In Democrantl' ol
Congo v. .Uganda,“s the Court, while finding that the ] Repu ‘
‘the exercise of self-defence did not exist in the circumstp -
the ‘takmg of airports and towns [by Ugandan forces]ances’ a
of kﬂometers from Uganda’s border would not seem many}'l ]
the series of transborder attacks it claimed had given e g
self-defence, nor to be necessary to that end’ et
.Proportionality asa criterion of self-defence may also requi
ation of t}}e type of weaponry to be used, an investigation t}?ulre -3
an ana.llysm of the principles of international humanitaria atlnece
ternational Court in the Legality of the Threat or Use of Nuril . ;
case took the view that the proportionality principle may :1

exclude the use of nuclear weapons in self-defence in all circumsta

must,.m order to be lawful, also meet the requirements of the | )
cable in arn?ed conflict’ In particular, the nature of such wea -
profound risks associated with them would be a relevant cﬁon'sdan
for states ‘believing they can exercise a nuclear response in sn;
in accordance with the requirements of proportionality’'" Oe 3
d.1fﬁculty Fe!ates to whether in formulating the level 0% res ol
-rles of ?ct1v1ties may be taken into account, rather than 'usf(:ll;lse o
}mmedlately preceding the act of self-defence. The moreJ likel y =
is that where such activities clearly form part of a sequence oryc}?n'

events, then the test of proportionality will be so interpreted as to in
porate thls. Italso appears inevitable that it will be the state contem l1n
such action that will first have to make that determination,'® altl;lz :

117 1CJ Reports, 2003
5 > pp- 161, 198; 130 ILR, pp. 3 —
H: ICJ Reports, 2005, pp. 168, 223. Pp. 323, 3578
ICJ Reports, 1996, pp. 226, 245; 110 ILR, p- 163. See further below, p. 1187

120 l’l F; [ ;. h [ ! C ity, Londo
See e.g. H. Lauter PaCht, The unction of Law in the nternationa Ommunity,
, i/

13 Gee e.g. M. B. Akehurst,
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11 be subject to consideration by the international community as a
1 and more specifically by the Security Council under the terms of

e 51-
s also 1
prt ImMe
ise of thei

he Security Counc
national peace and security

121

mportant to emphasise that article 51 requires that states
diately’ to the Security Council on measures taken in the
r right to self-defence and thataction so taken may continue

il has taken the measures necessary to maintain
> 122

The protection of nationals abroad™

the nineteenth century, it was clearly regarded as lawful to use force
- rotect nationals and property situated abroad and many incidents
urred to demonstrate the acceptance of this position." Since the adop-
on of the UN Charter, however, it has become rather more controversial
1ce of necessity the ‘territorial integrity and political independence’ of
o target state is infringed,” while one interpretation of article 51 would
eny that ‘an armed attack’ could occur against individuals abroad within

)l See e.g. D. Grieg, ‘Self-Defence and the Security Council: What Does Article 51 Require?),

401CLQ, 1991, p. 366.
2 Note that the Court pointed out in Democratic Republic of the Congo v. Uganda, 1C]

Reports, 2005, pp. 168, 222, that Uganda did not report to the Security Council events

that it had regarded as requiring it to act in self-defence. See Dinstein, War, p. 218, who

argues that failure to report measures taken in the exercise of the right of self-defence

‘should not be fatal, provided that the substantive conditions for the exercise of this right
are met’.
“The Use of Force to Protect Nationals Abroad’, 5 International
Relations, 1977, p. 3, and Akehurst, ‘Humanitarian Intervention’ in Intervention in World
Politics (ed. H. Bull), Oxford, 1984, p. 95; Dinstein, War, pp. 231 ff.; Gray, Use of Force,
pp. 126 ff,; Franck, Recourse, chapter 6; Waldock, ‘General Course) p. 467; L. C. Green,
‘Rescue at Entebbe — Legal Aspects) 6 Israel Yearbook on Human Rights, 1976, p. 312,
and M. N. Shaw, ‘Some Legal Aspects of the Entebbe Incident, 1 Jewish Law Annual,
1978, p. 232. See also T. Schweisfurth, ‘Operations to Rescue Nationals in Third States
of Force in Relation to the Protection of Human Rights, German YIL,
“Resort to Force to Protect Nationals) 21 Va. JIL, 1981,
Recovery of the Mayaguez, 85 Yale Law Journal, 1976,

p- 774; D. W. Bowett, “The Use of Force for the Protection of Nationals Abroad’ in The
Current Legal Regulation of the Use of Force (ed. A. Cassese), Oxford, 1986, p. 39, and
N. Ronzitti, Rescuing Nationals Abroad Through Military Coercion and Intervention on

Grounds of Humanity, Oxford, 1985.

124 See e.g. Brownlie, Use of Force, pp. 289 ff.
135 There is, of course, a different situation where the state concerned has consented to the

nals are evacuated from a state where law and order has broken

Involving the Use
1980, p. 159; J. R. d’Angelo,
p. 485; J. Paust, “The Seizure and

action or where natio
down: see Gray, Use of Force, p. 129.
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 Was justified by the US as an act of self-defence.’”” On 26 June 1993,
. US Jaunched missiles at the headquarters of the Iraqi military intelli-
e in Baghdad as a consequence of an alleged Iraqi plot to assassinate
mer US President Bush in Kuwait. It was argued that the resort to force
< ystified as a means of protecting US nationals in the future." It is
e ult to extract from the contradictory views expressed in these inci-
s the apposite legal principles. While some states affirm the existence
., rule permitting the use of force in self-defence to protect nationals
_oad, others deny that such a principle operates in international law.

re are states whose views are not fully formed or coherent on this
0. The UK Foreign Minister concluded on 28 June 1993 that:"’

the meaning of that provision since it is the state itself that myet |
attack, not specific persons outside the jurisdiction.'* .

The issue has been raised in recent years in several cases. T
Belgium and the United States sent forces to the Congo to resctsl. L
(including nationals of the states in question) from the handse
with the permission of the Congolese government,"” while in "
US used force to rescue an American cargo boat and its crew ca
Cambodia.'”” The most famous incident, however, was the rescup oy
of hostages held by Palestinian and other terrorists at Entebbe ef i
the hijack of an Air France airliner.””” The Security Councif .
that case was inconclusive. Some states supported Israel’s view th; ;,,
acting lawfully in protecting its nationals abroad, where the 10
concerned was aiding the hijackers,™ others adopted the appro ‘:
Israel had committed aggression against Uganda or used excessive ’

The United States has in recent years justified armed action i
states on the grounds partly of the protection of American citizens ab
It was one of the three grounds announced for the invasion of Gre a""
1984 and one of the four grounds put forward for the interventi
Panama in December 1989.'** However, in both cases the level of
against the US citizens was such as to raise serious questions concer
the satisfaction of the requirement of proportionality.”* The US
ducted a bombing raid on Libya on 15 April 1986 as a consequen
alleged Libyan involvement in an attack on US servicemen in West Be

Force may be used in self-defence against threats to one’s nationals if: (a)
there is good evidence that the target attacked would otherwise continue
to be used by the other state in support of terrorist attacks against one’s
nationals; (b) thereis, effectively, no other way to forestallimminent further
attacks on one’s nationals; (c) the force employed is proportionate to the

threat.

balance, and considering the opposing principles of saving the threat-
ed lives of nationals and the preservation of the territorial integrity of
ates, it would seem preferable to accept the validity of the rule in care-
ally restricted situations consistent with the conditions laid down in the
maroline case.™® Whether force may be used to protect property abroad is
controversial. It is universally accepted today that it is not lawful to

12 See e.g. Brownlie, Use of Force, pp. 289 ff. ave resort to force merely to save material possessions abroad.

127 See M. Whiteman, Digest of International Law, Washington, 1968, vol. V, p. 475. Se
R. 3Bz.sLi]lich, ‘Forcible Self-Help to Protect Human Rights’, 53 lowa Law Reviéw!
p. 325.

128 Payst, ‘Seizure and Recovery’. See also DUSPIL, 1975, pp. 777-83.

iz See e.g. Akehurst, ‘Use of Force’; Green, ‘Rescue at Entebbe’, and Shaw, ‘Legal Aspe

10 Sec e.g. S/PV.1939) pp. 51-5; S/PV.1940, p. 48 and S/PV.1941, p. 31.
See e.g. S/PV.1943, pp. 47-50 and S/PV.1941, pp. 4-10, 5761 and 67-72. Note
Egypt attempted without success a similar operation in Cyprus in 1978: see Kee:
Contemporary Archives, p. 29305. In 1980, the US attempted to rescue its nationals
hostage in Iran but failed: see $/13908 and the Iranian Hostages case, ICJ Reports, |
pp- 3, 43; 61 ILR, pp. 530, 569.

132 See the statement of Deputy Secretary of State Dam, 78 AJIL, 1984, p. 200. See als

. Gilmore, The Grenada Intervention, London, 1984, and below, p. 1151.
See; ;[he statements by the US President and the Department of State, 84 AJIL, 1
p- 545.

134 In the case of Grenada, it was alleged that some American students were under
see Gilmore, Grenada, pp. 55-64. In the Panama episode one American had bee
and several harassed: see V. Nanda, ‘The Validity of United States Intervention in P2 n:
Under International Law’, 84 AJIL, 1990, pp. 494, 497. |

Conclusions

Despite controversy and disagreement over the scope of the right of self-
defence, there is an indisputable core and that is the competence of states

35 See President Reagan’s statement, The Times, 16 April 1986, p. 6. The UK government
supported this: see The Times, 17 April 1986, p. 4. However, there are problems with
regard to proportionality in view of the injuries and damage apparently caused in the
air raid. One US serviceman was killed in the West Berlin action. The role of the UK in
consenting to the use of British bases for the purposes of the raid is also raised. See also
UKMIL, 57 BYIL, 1986, pp. 63942 and 80 AJIL, 1986, pp. 6326, and C. J. Greenwood,
‘International Law and the United States’ Air Operation Against Libya), 89 West Virginia
| Law Review, 1987, p. 933.

6 See Security Council Debates S/PV. 3245, 1993, and UKMIL, 64 BYIL, 1993, pp. 731 ff.
See also D. Kritsiotis, ‘The Legality of the 1993 US Missile Strike on Iraq and the Right of
Self-Defence in International Law’, 45 ICLQ, 1996, p. 162.

7 227 HC Deb., col. 658; 64 BYIL, 1993, p. 732. 138 Gee above, p. 1131.
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ction of individual rights of

something more than a colle
144

ut another creature altogether.
finds supportin the Nicaragua case."> The Court stressed
collective self-defence was established in customary law
nded upon both a prior
he victim of an armed
In addition, the

to re:c)ort to force in order to repel an attack
Elz(())\l/lltdte}(lieln thg Falklands cor'lf.lict. Whateve'rlzoclll?[rs :: :
e the A};rzclzll:'e 1'root.s of I?rlt1sh title to the islands, it i}s' ve -
fhe sight togactlinan invasion of the territory, the UK pose .
tinian t 139 y res.tore the s?atus quo ante and re
roops. ~ Security Council resolution 502 (1981;1)ove th

Jefence is
Cfence’ b
hisapproach
the right to
added that the exercise of that right depe

jaration DY the state concerned that it was t

mple ¢

an immediate withdrawal s in ¢
of Argentin 'S
breach of the peace existed, reingforcedliﬁiioiieshand determinj and a request by the victim state for assistance.
- It should also be pg 't emphasised that ‘for one state to use force against another, on the
ongfulact of force againstathird

und that that state has committed awr
te, is regarded as lawful, by way of exception, only when the wrongful
; provoking the response was an armed attack’"’

The invasion of Kuwait by Iraq on 2 August 1990 raised the issue of col-

ive self-defence in the context of the response of the states allied in the

Jition to end that conquest and occupation. The Kuwaiti government

lee appealed for assistance from other states.”” Although the armed
ction from 16 January 1991 was taken pursuant to UN Security Council
olutions, *® it is indeed arguable that the right to collective self-defence

also relevant in this context.*

it is 5 :

L acc}ipted that a state is entitled to rely upon the righ '
n while its possession of the territory in questi i 't of

controversy.'* question is thels

Collective self-defence'!

Historically the right of states to take u
' p arms to de
lejv‘f:rlr;:tlicfl(;r; 1;1 well established as a rule of cus'ff)lrlr(liazl;feiﬁizi ¥
L Al ar,ld (E}vlvever, al'so refers to ‘the inherent right of ,
el celence and edqlflestlon therefore arises as to how far on.f; sta
poorttoforce in e i, ence of another. The idea of collective self-d
" numbér o indivfﬁn ;gl.lous. It may be regarded merely as a poo ]
il Orlinllsa;it{lltghts of self—defe_nce within the framewor
particelar treaty or ins rehleon,. as some writers h.ave suggested, or it
orm he basis of co h;t>1 dnswe reglo.nal security systems. If the for
pere th defen,ce o 1% k.ea to legal dl.fﬁculties should Iceland reso
i e vy et ;:n 1sc}11 interests, since actions against Turkey :
it o dets ed reaction by Iceland pursuant to its indivi
SuCI}Ill ie;c‘;l Zt;‘g };;adct:}cle has adopted the second approach. Organisatic
o Spedﬁcane E\’arsaw Pact were established after the Seco
e T o e yh ased upon the right of collective self-defer
2541 atack npon s this necesitatng the emcosion iy el
ng the conclusion that collecti

Intervention'’

omary international law

he principle of non-intervention is part of cust
e territorial sovereignty

d founded upon the concept of respect for th

4 Note article 52 of the UN Charter, which recognises the existence of regional arrangements
and agencies, dealing with such matters relating to international peace and security as
are appropriate for regional action, provided they are consistent with the purposes and
principles of the UN: see further below, chapter 22, p. 1273.

18 1CJ Reports, 1986, pp. 14, 103-5; 76 ILR, pp. 349, 437.
146 [CJ Reports, 1986,p-110. See also ibid., p-127; 76 ILR, pp- 444 and 461. Thiswas reaffirmed

in the Oil Platforms (Iran v. USA) case, ICJ Reports, 2003, pp- 161, 186; 130 ILR, pp. 323,

346.
W7 See Keesing’s Record of World Events,

18 See below, chapter 22, p. 1253.
19 Note that Security Council res
‘the inherent right of individual
by Iraq against Kuwait. See also the Barce

46 ILR, pp. 178, 206.
150 See ¢.g. Gray, Use of Force, chapter 3; Nguyen Quoc Dinh et
p.947; T. Komarknicki, UIntervention en Droit International Moderne’, 62 RGDIP, 1956,

p. 521; T. Farer, ‘The Regulation of Foreign Armed Intervention in Civil Armed Conflict,
142 HR, 1974 11, p. 291, and J. E. S. Fawcett, ion in International Law’, 103 HR,

‘Interventi
1961 1, p. 347.

pp. 37631 ff. (1990).

olution 661 (1990) specifically referred in its preamble to
or collective self-defence, in response to the armed attack
lona Traction case, 1CJ Reports, 1970, pp- 3, 32;

12(9) See above, chapter 10, p. 532.
" 2: Z.g. ]E;rlown}ie, Use of Force, pp. 382-3. See also above, p. 1128
.g. Dinstein, War, chapter 9, and Gray, Use of Force ’ch.apter 5

See €.g. “OWett, Self«Defence, p- 24;, cf. G()()dI ch, e
f . ich Hambro and SlnlOIlS, C}lﬂl tet 12 34¢

143 ;
See e.g. article 5 of the NATO Treaty, 1949

al., Droit International Public,
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of states.” Intervention is prohibited where it bears upon
which each state is permitted to decide freely by virtue of hal
of state sovereignty. This includes, as the Internationa] Cou 3
noted in the Nicaragua case,'” the choice of political, econgpy
and cultural systems and the formulation of foreign policy. In «b
becomes wrongful when it uses methods of coercion in regarg
choices, which must be free ones.'® There was ‘no general righ h
vention in support of an opposition within another state’ in inter
law. In addition, acts constituting a breach of the customary py ¥
non-intervention will also, if they directly or indirectly involye th
force, constitute a breach of the principle of the non-use of force j
national relations." The principle of respect for the sovereignty 3
was another principle closely allied to the principles of the prohiby
the use of force and of non-intervention.'* |

rohibits the threat or use of force in international ?elations., not
! . situations. There is no rule against rebellion in international
. 'esuithin the domestic jurisdiction of states and is left to be d§alt
N V"Zernal law. Should the rebellion succeed, the resulting situation
db bl? dealt with primarily in the context of recognition. As far as
 parties are concerned, traditional international law developed the
sories of rebellion, insurgency and belligerenCY: N
ceastatehas defined its attitude and characterised the situation, dl (—1
_international legal provisions would apply. If the rebels are regarde
't linals the matter is purely within the hands of the authorities of the
V', cor;cerned and no other state may legitimately interfere. If the
s are treated as insurgents, then otl}er states may or may not agree
srant them certain rights. It is at the discretion of the other states con-
ed, since an intermediate status is involved. The rebel‘s are not mere
: 'n;ls but they are not recognised belligerents. Accordingly, the other
l e; are ;t liberty to define their legal relationship with them. Insurﬁency
j Purely provisional classification and woulfi arise, for exampile, v(\ir ereta
ate needed to protect nationals or property in an area u‘nder the le facto
trol of the rebels.””® On the other hand, be‘lhge‘rency is a forma sta}tlus
olving rights and duties. In the eyes of classical international laVY, other
ates may accord recognition of belligerency to rebels.when certain coné
itions have been fulfilled. These were defined as the existence ofanarme :
onflict of a general nature within a state, the occupation by the r.e?bfels o
substantial portion of the national territory,_ the conduct of ho§t111t1ez in
ccordance with the rules of war and by organlse.:d groups operating under
responsible authority and the existence of 'C}rcumstances rer'lderl.ng dlt
iecessary for the states contemplating recognition to define their attitude

—
~=

Civil wars™®

International law treats civil wars as purely internal matters, with
possible exception of self-determination conflicts.'” Article 2(4) of thy

151 See the Corfu Channel case, ICJ Reports, 1949, pp. 4, 35; 16 AD, pp. 155, 167 an
Nicaraguacase,IC] Reports, 1986, pp. 14, 106; 76 ILR, Pp- 349, 440. See also the Declar
on the Inadmissibility of Intervention in the Domestic Affairs of States, 1965 a
Declaration on the Principles of International Law, 1970, above, p. 1127. [
152 ICJ Reports, 1986, pp- 14, 108; 76 ILR, p. 442. See also S. McCaffrey, “The Fo:
Session of the International Law Commission’, 83 AJIL, 1989, p- 937.
'3 ICJ Reports, 1986, p. 108. 154 IC] Reports, 1986, pp. 109-10; 76 ILR, p. 443,
15 ICJ Reports, 1986, p. 111; 76 ILR, p. 445.
1% See e.g. Gray, Use of Force, pp. 60 ff.; Law and Civil War in the Modern World (ed. J.
Moore), Princeton, 1974; The International Regulation of Civil Wars (ed. E. Luard), Oxf
1972; The International Law of Civil Wars (ed. R. A. Falk), Princeton, 1971; T. Fraser, ‘]
Regulation of Foreign Intervention in Civil Armed Conflict, 142 HR, 1974, p. 291%
W. Friedmann, ‘Intervention, Civil War and the Rule of International Law’, PASIL, 19
p. 67. See also R. Higgins, ‘Intervention and International Law’ in Bull, Intervention
World Politics, p. 29; C. C. Joyner and B. Grimaldi, ‘“The United States and Nica
Reflections on the Lawfulness of Contemporary Intervention, 25 Va. JIL, 1985, p. 62
and Schachter, International Law, pp. 158 ff.
Note that the Declaration on Principles of International Law concerning Friendly Rel
tions, 1970 emphasised that all states were under a duty to refrain from any forcible actio
which deprives people of their right to self-determination and that in their actions agains
and resistance to, such forcible action’ such peoples could receive support in accordane
with the purpose and principles of the UN Charter. Article 7 of the Consensus Definiti 0!
of Aggression in 1974 referred ambiguously to the right of peoples entitled to but forcib
deprived of the right to self-determination, ‘to struggle to that end and to seek and receiy
support, in accordance with the principles of the Charter and in conformity’ with the 1970

Declaration. Article 1(4) of Additional Protocol I to the Geneva ‘Re.d Cr.oss’ -Con\:.ent;ogz
of 1949, adopted in 1977, provided that internatif)nal armefi conﬂlFt 31‘tuatlor(115 11nc u c
armed conflicts in which peoples are fighting against coloFual‘ domination an a.xeri .o; )
cupation and against racist regimes in the exercise of their rlg'ht to self—geterﬁpma 1ons
as enshrined in the Charter of the UN and the 1970 Declaratlo.n. Whet erﬂt. is meti X
that articles 2(4) and 51 of the Charter now apply to s.elf-determmatl'on conflicts ii)l ! riad
the peoples in question have a valid right to use force in self-defence is controversi d
difficult to maintain. However, the use of force to suppress self—determmatlon' is no '
clearly unacceptable, as is help by third partie§ given to that end, but the Prows;(;r}lﬁtl)l f
armed assistance to peoples seeking self-determination w01..11d appear to relmalcr:l unba " e.
see Gray, Use of Force, pp. 52 ff.;; A. Cassese, Self-Determination of Peop es, la}jr; T t,%, r,l
1995, p. 193; and H. Wilson, International Law and the Use of Fo.rce h.y Nationa ;1 era j
Movements, Oxford, 1988. See as to the principle of self-determination, above, chapter 5,

B p. 251. . ) .
8 See e.g. H. Lauterpacht, Recognition in International Law, Cambridge, 1947, pp. 275 ff.

157
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to the situation.” This would arise, for example, where thl

the conflict are exercising belligerent rights on the high seas 0
itime countries would feel compelled to decide upon the reSI;
of the warring sides, since the recognition of belligerency epgys
international legal consequences. Once the rebels have been
other states as belligerents they become subjects of internatjq i
responsible in international law for all their acts. In addition,
governing the conduct of hostilities become applicable to b
that, for example, the recognising states must then adopt g pey
neutrality. ‘
However, these concepts of insurgency and belligerency are 5,
clarity and are extremely subjective. The absence of clear criter
ularly with regard to the concept of insurgency, has led to 3 o
of confusion. The issue is of importance since the majority ofll
in the years since the conclusion of the Second World War haye |
essence civil wars. The reasons for this are many and complex and
ical rivalry and decolonisation within colonially imposed bound !
amongst them.'® Intervention may be justified on a number of gr
including response to earlier involvement by a third party. For inf
the USSR and Cuba justified their activities in the Angolan civ "
1975-6 by reference to the prior South African intervention,'' wh
United States argued that its aid to South Vietnam grew in propo ;“
the involvement of North Vietnamese forces in the conflict,'?
The international law rules dealing with civil wars depend upe
categorisation by third states of the relative status of the two sides
conflict. In traditional terms, an insurgency means that the reco o1
state may, if it wishes, create legal rights and duties as between it el
the insurgents, while recognition of belligerency involves an accep
of a position of neutrality (although there are some exceptions tc
rule) by the recognising states. But in practice, states very rarely mal
express acknowledgement as to the status of the parties to the con
precisely in order to retain as wide a room for manoeuvre as pos
This means that the relevant legal rules cannot really operate as inten

assical law and that it becomes extremely difficult to decide whether

icular intervention is justified or not.'”

164

Aid to the authorities of a state

ould appear that in general outside aid to the government authori-
(o repress a revolt'® is perfectly legitimate,'® provided, of course, it
¢ requested by the government. The problem of defining the govern-
tal authority entitled to request assistance was raised in the Grenada
<ode. In that situation, the appeal for the US intervention was allegedly
de by the Governor-General of the island,'” but controversy exists as
hether this in fact did take place prior to the invasion and whether the
ernor-General was the requisite authority to issue such an appeal.'®
o issue resurfaced in a rather different form regarding the Panama in-
don of December 1989. One of the legal principles identified by the US
spartment of State as the basis for the US action was that of assistance
the ‘lawful and democratically elected government in Panama’.' The
oblem with this was that this particular government had been prevented
» General Noriega from actually taking office and the issue raised was
erefore whether an elected head of state who is prevented from ever
ting as such may be regarded as a governmental authority capable of re-
gesting assistance including armed force from another state. This in fact
scounter to the test of acceptance in international law of governmental
thority, which is firmly based upon effective control rather than upon
he nature of the regime, whether democratic, socialist or otherwise."”

3 But see below, chapter 22, p. 1257, with regard to the increasing involvement of the UN
in internal conflicts and the increasing tendency to classify such conflicts as possessing
an international dimension.

# See e.g. L. Doswald-Beck, “The Legal Validity of Military Intervention by Invitation of the
Government), 56 BYIL, 1985, p. 189, and Gray, Use of Force, pp. 68 ff.

% See Nicaraguav. USA, IC] Reports, 1986, pp. 14, 126, where the Court noted that interven-
tion is ‘already allowable at the request of the government of a state’; however, apparently
not where the recipient state is forcibly suppressing the right to self-determination ofa
people entitled to such rights: see above, p. 1148, note 157.

% Until a recognition of belligerency, of course, although this has been unknown in modern
times: see e.g. Lauterpacht, Recognition, pp. 230-3.

See the statement by Deputy Secretary of State Dam, 78 AJIL, 1984, p. 200.

% See e.g. J. N. Moore, Law and the Grenada Mission, Charlottesville, 1984, and Gilmore,
Grenada. See also Higgins, Development of International Law, pp. 162—4 regarding the
Congo crisis of 1960, where that state’s President and Prime Minister sought to dismiss
each other.

1% 84 AJIL, 1990, p. 547. 170 See above, chapter 9, p. 454.

1% See e.g. N. Mugerwa, ‘Subjects of International Law’ in Serensen, Manual of Public
.national Law, pp. 247, 286-8. See also R. Higgins, ‘International Law and Civil Col
“© in Luard, Internutional' Regulation of Civil Wars, pp. 169, 170-1.
- See e.g. M. N. Shaw, Title to Territory in Africa: International Legal Issues, Oxford, 1
o See e.g. C. Legum and T. Hodges, After Angola, London, 1976. y
See e.g. Law and the Indo-China War (ed. J. N. Moore), Charlottesville, 1972. See alse
Vietnam War and International Law (ed. R. A. Falk), Princeton, 4 vols., 1968-76.
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The general proposition, however, that aid to recognised goye
authorities is legitimate,”" would be further reinforced where jg
shown that other states were encouraging or directing the subyergs
ations of the rebels. In such cases, it appears that the doctrine of o
self-defence would allow other states to intervene openly and Jay
the side of the government authorities.””” Some writers have suggeg
the traditional rule of permitting third-party assistance to goye
would not extend to aid where the outcome of the struggle hag
uncertain or where the rebellion has become widespread and se
aimed at overthrowing the government.”” While this may be pol;
desirable for the third state, it may put at serious risk entirely d
ing governments."”* Practice, however, does suggest that many for
aid, such as economic, technical and arms provision arrangemer
existing governments faced with civil strife, are acceptable.'” There
argument, on the other hand, for suggesting that substantial assistag
a government clearly in the throes of collapse might be questionak
intervention in a domestic situation that is on the point of resoluti of
there are considerable definitional problems here.

Aid to rebels'*
The reverse side of the proposition is that aid to rebels is contrar

international law. The 1970 Declaration on Principles of Internatic
Law emphasised that:

.‘.

171 Note thatarticle 20 of the International Law Commission’s Articles on State Responsib
2001, provides that ‘Valid consent by a State to the commission of a given act by ano
State precludes the wrongfulness of that act in relation to the former State to the e
that the act remains within the limits of that consent”
But in the light of the principles propounded in the Nicaragua case, ICJ Reports, 1§
pp. 104, 120-3; 76 ILR, pp. 349, 438, 454-7. |
See e.g. Q. Wright, ‘US Intervention in the Lebanon;, 53 AJIL, 1959, pp. 112, 122.
also R. A. Falk, Legal Order in a Violent World, Princeton, 1968, pp. 2278 and 273,
Doswald-Beck, ‘Legal Validity’, p. 251.
However, where consent to the presence of foreign troops has been withdrawn by
government of the state concerned, the continuing presence of those troops may constit
(in the absence of any legitimate exercise of the right of self-defence) an unlawful us

17

N

17

@

174

force: see e.g. Democratic Republic of the Congo v. Uganda, IC] Reports, 2005, pp. 168,
and 224. See also article 3(e) of the Consensus Definition of Aggression, 1974. '
See, with regard to the UK continuance of arms sales to Nigeria during its civil war,
‘International Law and Civil Conflict) p. 173. Note also the US policy of distinguis
between traditional suppliers of arms and non-traditional suppliers of arms in st
circumstances. It would support aid provided by the former (as the UK in Nigeria), &
not the latter: see DUSPIL, 1976, p. 7.
176 See e.g. Gray, Use of Force, pp. 87 ff.

175 :

181

In the Nicaragua case, )
orvention prohibits a state ‘to intervene,
‘without armed force, tior
t and went on to say that acts which breach the principle of non-
tervention ‘will also, if they directly or indirectly involve jche_: use of fprce,
nstitute a breach of the principle of the non-use of force in 1nterr}at1onal
lations. Further, the Court emphasised in Democratic Republlc of ‘the
ongo v. Uganda'” that where such an unlawful military intervention

regard

atervention in that state amounted to an invasion.

% |CJ Reports, 1986, pp. 14, 108 and 109-10. These propositions
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[n]ostate shall organise, assist, foment, finance, incite or tolerate subversive,
rerrorist or armed activities directed towards the violent overthrow of the

. . @ . . 177
regime of another state, or interfere in civil strife in another state.

Declaration also provided that:

[e]very state shall refrain from any action aimed at the partial or total
disruption of the national unity and territorial integrity of any other state

or country.

178 the Court declared that the principle of non-
directly or indirectly, with
in support of an internal opposition in another

ches a certain magnitude and duration, it would amount to ‘a grave
lation of the prohibition on the use of force expressed in article 2,

aragraph 4, of the Charter’ o .
In reality, state practice is far from clear."™® Where a prior, illegal inter-
ention on the government side has occurred, it may be argued that a.ud
the rebels is acceptable. This was argued by a number of states with

to the Afghanistan situation, where it was argued that the Soviet
181

77 See also in similar terms the Declaration on the Inadmissibility of Intervention in the

Domestic Affairs of States, 1965, above, p. 1126. Article 3(g) of the General Assembly’s
Consensus Definition of Aggression, 1974, characterises as an act of aggression .‘the ser.ld-
ing by or on behalf of a state of armed bands, groups, irregulgrs or mercenaries, which
carry out acts of armed force against another state’. See also, w.1th regard to US aid to the
Nicaraguan ‘Contras, Chayes, Cuban Missile Crisis, and the Nicaragua case, IC] Reports,

1986, p. 14; 76 ILR, p. 349.
" ‘ were reaffirmed by the

Court in Democratic Republic of the Congo v. Uganda, IC] Reports, 2005, pp. 168, 227.
ICJ Reports, 2005, p. 168. ) )

See e.g. Syrian intervention in the Jordanian civil war of 1970 and in the Lebanon in 1976
and see Gray, Use of Force, pp. 85 ff.

See e.g. Keesing’s Contemporary Archives, pp. 30339, 30364 and 3038.5. See also Gener.al
Assembly resolutions ES-62; 35/37; 36/34;37/37 and 38/29 condemmr?g‘th’e USSR for its
armed intervention in Afghanistan. See also Doswald-Beck, ‘Legal Validity’, pp. 230 ff.



1154 INTERNATIONAL LAW

The situation in the Democratic Republic of the Cong

The si‘tuation in the Democratic Republic of the Congo in 199
ter, Wlth intervention against the government by Uganda 9»
(seeking initially to act against rebel movements operatin :n :
from Congolese territory and then assisting rebels agaiﬁstg
government) and on behalf of the government by a numb )
including Zimbabwe, Angola and Namibia, is instructive.'® Ier '
1234 (1999), the Security Council recalled the inherent right (:}r
and collective self-defence in accordance with article 51 and ]
the need for all states to refrain from interfering in the internarl :
F)ther states. It called upon states to bring to an end the prese y
invited forces of foreign states.'™ The Council in resolution M
'called for the orderly withdrawal of all foreign forces from th1'
in acco.rdance with the Lusaka Ceasefire Agreement.'™ Securitye
resolution 1304 (2000) went further and, acting under Chapter ‘
manded that ‘Uganda and Rwanda, which have violated the sove
and territorial integrity of the Democratic Republic of the Con !
draw all their forces from the territory of the Democratic Reg?;
the COI}gO without delay’. An end to all other foreign militaryppr
and activity was also called for in conformity with the provisions
Lusaka Agreement.'” The UN also established a mission in the ’
(MONUC) in 1999, whose mandate was subsequently extended
situation demonstrates the UN approach, reflecting international- lay
the effect that while aid by foreign states to the government was M«
al?le,187 aid to rebels by foreign states was not. Side by side with this, the
d1d. recognise the problem posed by foreign militias based in the, cas
region of the Democratic Republic of the Congo (particularly the Rw a

182 See Gray, Use of Force, pp. 60—4, 70~1, 247-50 and 258-9. See also P. N. Okowa ‘Co
. War: The Legal Dimension of a Protracted Conflict, 77 BYIL, 2006, p. 203. :
Qray, Use of Force, pp. 61-2, noting that the Security Council took a clear position |
aid to the government was permissible, while intervention or force to overthrow
government was not. The Democratic Republic of the Congo had written to the Secut
goug‘i{l accusing Rwanda and Uganda of aggression and justifying its invitation to Ang
A ;\n;lz _1; :Irll(cll SZ/1;;119);23V\2767: .as a response to foreign intervention: see UN Yearbook, 19

184 See §/1999/815.

18 See. also Security Council resolutions 1341 (2001) and 1355 (2001). Security Council re
lutlop 1376 (2001) welcomed the withdrawal of some forces, including the full Nami
contingent, fr(?m the Congo. See also resolutions 1417 (2002), 1457 (2003) and 14

. (2003). Essentially condemnation was reserved by name for Rwanda and Uganda.
See further below, chapter 22, p. 1264. ¥ See Okowa, ‘Congo;, p. 224

18 See e.g. Secur
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enocide and the Ugan-
o be disarmed.'®

who had been involved in the 1994 g

~rahamwe
Army) and called for them t

Lord’s Resistance

Humanitarian intervention'”

section concerns the question as to whether there can be said to
a right of humanitarian intervention by individual states. The issue
intervention by the UN in situations of humanitarian need and as a
f Security Council action is covered in the next chapter.

|t has sometimes been argued that intervention in order to protect the
ves of persons situated within a particular state and not necessarily na-
onals of the intervening state is permissible in strictly defined situations.
his has some support in pre-Charter law and it may very well have been
he case that in the nineteenth century such intervention was accepted
nder international law.'® However, it is difficult to reconcile today with
cticle 2(4) of the Charter'® unless one either adopts a rather artificial

1) sequence o

ity Council resolutions 1756 (2007) and 1794 (2007).

Use of Force, pp- 31 ff.; Dinstein, War, pp- 70 ff.; Franck, Recourse, chapter 9;
Part Three; N. J. Wheeler, Saving Strangers: Humanitarian Intervention
Oxford, 2002; R. Goodman, ‘Humanitarian Intervention and
006, p. 1075 D. Kennedy, The Dark Sides of Virtue, Princeton,
eds. J. L. Holzgrefe and R. O. Keohane), Cambridge,
nitarian Intervention and International
d the United Nations (ed. R. B. Lillich),

8 See e.g. Gray,
Byers, War Law,
in International Society,
Pretexts for War’, 100 AJIL, 2
2004; Humanitarian Intervention (
2003; S. Chesterman, Just War or Just Peace: Huma
Law, Oxford, 2001; Humanitarian Intervention an
Charlottesville, 1973; R. B. Lillich, ‘Forcible Self-Help by States to Protect Human Rights’,
53 Jowa Law Review, 1967, p- 325, and Lillich, ‘Intervention to Protect Human Rights),
15 McGill Law Journal, 1969, p. 205, and Lillich, ‘Humanitarian Intervention Through
the United Nations: Towards the Development of Criteria, 53 ZadRV, 1993, p. 557; T. M.
Franck and N. S. Rodley, ‘After Bangladesh: The Law of Humanitarian Intervention by
Military Force, 67 AJIL, 1973, p. 275; J. P. Fonteyne, ‘The Customary International Law
Doctrine of Humanitarian Intervention), 4 California Western International Law Journal,
1974, p. 203; Chilstrom, ‘Humanitarian Intervention under Contemporary International
Law’, 1 Yale Studies in World Public Order, 1974, p. 93; N. D. Arnison, “The Law of Hu-
manitarian Intervention’ in Refugees in the 1990s: New Strategies for a Restless World (ed.
H. Cleveland), 1993, p. 37; D. J. Scheffer, “Towards a Modern Doctrine of Humanitarian
Intervention, 23 University of Toledo Law Review, 1992, p. 253; D. Kritsiotis, ‘Reapprais-
ing Policy Objections to Humanitarian Intervention’, 19 Michigan Journal of International
Law, 1998, p. 1005; N. Tsagourias, The Theory and Praxis of Humanitarian Interventiot,
Manchester, 1999, and E Tesén, Humanitarian Intervention: An Inquiry into Law and
Morality, 2nd edn, New York, 1997.

See e.g. H. Ganji, International Protection of Hu
and references cited in previous footnote.
See, in particular, I. Brownlie, ‘Humanitarian
p.217.

E’ man Rights, New York, 1962, chapter 1

19 . -
Intervention, in Moore, Law and Civil War,



THE USE OF FORCE BY STATES 1157

1156 INTERNATIONAL LAW

,intemational law, in exceptional circumstances and to avoid a human-
dan catastrophe, military action can be taken and it is on that legal basis
¢ military action was taken.'® The Security Council by twelve votes to
oc rejected a resolution condemning NATOs use of force.”” After the
_dict, and after an agreement had been reached between NATO and
soslavia,”™ the Council adopted resolution 1244 (1999) which wel-
med the withdrawal of Yugoslav forces from the territory and decided
on the deployment under UN auspices of international civil and mil-
resences. Member states and international organisations were, in
ticular, authorised to establish the international security presence and
. resolution laid down the main responsibilities of the civil presence.
nere was no formal endorsement of the NATO action, but no condem-
Jtion."” It can be concluded that the doctrine of humanitarian interven-
n in a crisis situation was invoked and not condemned by the UN, but

meagre support.”® It is not possible to characterise the legal
201

deﬁniFion of the ‘territorial integrity’ criterion in order to perm;
rary \{1olations or posits the establishment of the right in custI;1 3
Practice has also been in general unfavourable to the concept
because it might be used to justify interventions by more for;p »
into ‘Fhe territories of weaker states.'”” Nevertheless, it is not inc: .
that in some situations the international community might 1refrIl 3
adoptl_ng a condemnatory stand where large numbers of lives ha'
saved in circumstances of gross oppression by a state of its citize o
an out§1de intervention. In addition, it is possible that such a rj I}lls
eyolve in cases of extreme humanitarian need. One argument u;gedt ‘
tify the use of Western troops to secure a safe haven in northern [ !
the Gulf War was that it was taken in pursuance of the custom ra
n.ational law principle of humanitarian intervention in an extreerlnry ;
tion. Se.curity Council resolution 688 (1991) condemned the wide |
repression by Iraq of its Kurd and Shia populations and, citin K
US, UK and France proclaimed ‘no-fly zones’ in the north anc% S
the country.”” There was no express authorisation from the UNo :

t received
suation as going beyond this.

% UKMIL, 70 BYIL, 1999, p. 586. A Foreign Office Minister wrote that, ‘a limited use of
force was justifiable in support of the purposes laid down by the Security Council but
without the Council’s express authorisation when that was the only means to avert an
;mmediate and overwhelming humanitarian catastrophe), ibid., p. 587 and see also ibid.,
p.598. The UK Prime Minister wrote to Parliament in 2004 stating that force may be used
by states ‘In exceptional circumstances, when it is the only way to avert an overwhelming
humanitarian catastrophe, as in Kosovo in 1999, HC Deb., 22 March 2004, vol. 419, col.
561W-562W, UKMIL, 75 BYIL, 2004, p. 853.

197 SCOR, 3989th meeting, 26 March 1999. 198 Gee 38 ILM, 1999, p. 1217.

9 Note that Yugoslavia made an application in April 1999 to the International Court against
ten of the nineteen NATO states, alleging that these states, by participating in the use
of force, had violated international law. The Court rejected the application made for
provisional measures in all ten cases: see €.g. Yugoslavia v. Belgium, IC] Reports, 1999,
p. 124, and upheld preliminary objections as to jurisdiction and admissibility: see e.g.
Serbia and Montenegrov. UK, IC] Reports, 2004, p. 1307.

0 See also the Nicaragua case, ICJ Reports, 1986, pp- 14, 134-5; 76 ILR, p. 349, where the
Court stated that the use of force could not be the appropriate method to monitor or
ensure respect for human rights in Nicaragua.

21 Note that the UK produced a set of Policy Guidelines on Humanitarian Crises in 2001.
This provided inter alia that the Security Council should authorise action to halt or avert
massive violations of humanitarian law and that, in response to such crises, force may
be used in the face of overwhelming and immediate humanitarian catastrophe when
the government cannot or will not avert it, when all non-violent methods have been
exhausted, the scale of real or potential suffering justifies the risks of military action, if
there is a clear objective to avert or end the catastrophe, there is clear evidence that such
action would be welcomed by the people at risk and that the consequences for suffering
of non-action would be worse than those of intervention. Further, the use of force should
be collective, limited in scope and proportionate to achieving the humanitarian objective
and consistent with international humanitarian law, UKMIL, 72 BYIL, 2001, p. 696.

law in response to a situation of overwhelming humanitarian necessi

The Kosovo crisis of 1999 raised squarely the issue of humanitari
tervention.” The justification for the NATO bombing campaign
out of area and without UN authorisation, in support of the gre’ ‘
ethnic Alb:flnian population of that province of Yugoslavia, wasp
humanitarian necessity. The UK Secretary of State for Defence stated i

192 c itari
Seee.g. M. B. Akehurst, ‘Humanitarian Intervention’ in Bull, Intervention in World Poli

p- 95.
193 See the views expressed by a Foreign Office legal advisor to the House of Comm
F(?relgn Affairs Committee, UKMIL, 63 BYIL, 1992, pp. 827-8. This is to be com
with the views of the Foreign Office several years earlier where it was stated that thy [
case that could be made was that it was not ‘unambiguously illegal’: see UKMIL, 57
o I1J9I§§/,I II;J 67109i3§{e1ti also Gray, Use of Force, pp. 33 ff., and below, chapter 22, p. 12’54.
195 > » 1999, p. 590. See also UKMIL, 75 BYIL, 2004, p. 857.
See eg. .Gray, Use of Force, pp. 37 ff,; N. S. Rodley and B. Cali, ‘Kosovo Revisited: I
man.ltarlan Intervention on the Fault Lines of International Law’, 7 Human Rights'
ﬁevzew, 2007, p. 275; B. Simma, ‘NATO, the UN and the Use of Force: Legal Aspec
GHL, 1399, p. 1; Kofi A. An‘nan, T,he Question of Intervention: Statements by the Secreta
eneral, New York, 1999; ‘NATO’s Kosovo Intervention’, various writers, 93 AJIL, 19
pp- .824—62; D. Kritsiotis, ‘The Kosovo Crisis and NATO’s Application ())f Armed, Fo
Agz.unst the Federal Republic of Yugoslavia} 49 ICLQ, 2000, p. 330; P. Hilpod, ‘Huma;
:carlan Intervention: Is There a Need for a Legal Reappraisal?’, 12 E)]H; 2001 i) 437 a
Kosovo: House of Commons Foreign Affairs Committee 4th Report I)une 22)06’ va;' 0
memoranda, 49 ICLQ, 2000, pp. 876-943. , i :
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Qne variant of the principle of humanitarian interventiop j
tention that intervention in order to restore democrac ioIl N
such under international law.””> One of the grounds giverzr fos 3
vention in Panama in December 1989 was the restoration ofrdthe :
!Jut apart from the problems of defining democracy, such ae \
is not acceptable in international law in view of the clear a
tbe UN Charter. Nor is there anything to suggest that evepr‘o y
ciple of self-determination could be interpreted as appl inIl Lf |
strict colonial context™ to cover ‘democracyy it could C(Z’Il o !
superior to that of non-intervention. i
. More recently, there has been extensive consideration of the ‘reg
bility to protect’ as a composite concept comprising the responsi;)‘
prevent catastrophic situations, to react immediately when they d, ]
and to rebuild afterwards.”® Such an approach may be seen aY ]
to reqeﬁne the principle of humanitarian intervention in a wa St;n
to m{mmise the motives of the intervening powers and there 1ys n d
!Zh’flt it reflects an important trend in international society and s ]
is influential, particularly in the context of UN action. Such res ?) .
ties are deemed to fall both upon states and the international colr)n
anc} r}otably include the commitment to reconstruction after inte
or initial involvement. As they have been broadly and flexibily “K
emphasising, for example, the obligation of states to protect hurﬁanr
on 'Fheir territory and the primary focus upon the UN with regard 0
military action, the sharp edges of the humanitarian intervention

trine have been blunted, but it remains to be seen how influential |
approach may be.”*

Terrorism and international law’”

e use of terror as a means to achieve political ends is not a new phe-
_menon, but it has recently acquired a new intensity. In many cases,
orists deliberately choose targets in uninvolved third states as a means
ressurising the government of the state against which it is in conflict
~its real of potential or assumed allies.”® As far as international law is
oncerned, there are a number of problems that can be identified. The first
yajor concern i that of definition.”” For example, how widely should the
tonce be defined, for instance should attacks against property as well
: attacks upon persons be covered? And to what extent should one take
o account the motives and intentions of the perpetrators? Secondly, the
Jationship between terrorism and the use of force by states in response
! pos,ed.210 Thirdly, the relationship between terrorism and human rights
—oeds to be taken into account. ’

Despite political difficulties, increasing progress at an international
and regional level has been made to establish rules of international law
ith regard to terrorism. A twin-track approach has been adopted, dealing
both with particular manifestations of terrorist activity and with a general
-ondemnation of the phenornenon.211 In so far as the first is concerned, the
has currently adopted thirteen international conventions concerning

27 See e.g. Gray, Use of Force, pp- 135 ff.; T. Becker, Terrorism and the State, Oxford, 2006;
Legal Aspects of International Terrorism (eds. A. E. Evans and J. Murphy), Lexington,
1978; R. Friedlander, Terrorism, Dobbs Ferry, 1979; R. B. Lillich and T. Paxman, ‘State
Responsibility for Injuries to Aliens Caused by Terrorist Activity) 26 American Law Review,
1977, p. 217; International Terrorism and Political Crimes (ed. M. C. Bassiouni), 1975; E.
McWhinney, Aerial Piracy and International Terrorism, ond edn, Dordrecht, 19873 A.
Cassese, Terrorism, Politics and Law, Cambridge, 1989; V. Lowe, ‘““Clear and Present
Danger”: Responses to Terrorism, 54 ICLQ, 2005, p. 185; G. Guillaume, ‘Terrorism and
International Law’, 53 ICLQ, 2004, p. 537; J. Pejic, “Terrorist Acts and Groups: A Role for
International Law’, 75 BYIL, 2004, p.71;]. Delbriick, “The Fight Against Global Terrorism,
German YIL, 2001, p. 9, and A. Cassese, “Terrorism is Also Disrupting Some Crucial Legal
Categories of International Law’, 95 AJIL, 2001, p. 993. See also the UN website on
terrorism, www.un.org/terrorism/ N

28 The hijack of TWA Flight 847 on 14 June 1985 by Lebanese Shi’ites is one example of this
phenomenon: see e.g. The Economist, 22 June 1985, p. 34.

29 See e.g. B. Saul, Defining Terrorism in International Law, Oxford, 2006 and articles on the
Quest for a Legal Definition, 4 Journal of International Criminal Justice, 2006, pp- 894 ff.

210 See above, p. 1134.

21 Gee. with regard to the failed attempt by the League of Nations in the 1937 Convention
for the Prevention and Punishment of Terrorism to establish a comprehensive code, €.
Murphy, United Nations, p. 179. See also T. M. Franck and B. Lockwood, ‘Preliminary
Thoughts Towards an International Convention on Terrorism’, 68 AJIL, 1974, p. 69.

202 ’
See e.g. J. Crawford, ‘Democracy and International Law’, 44 BYIL, 1993, p. 113; B.R. R

Governmental Illegitimacy in International Law, Oxford, 1999; Franck, Fairness, chz
4, and Frar(lck, The Empowered Self, Oxford, 1999; Gray, Use of Force, pp. 49 fft, anc
gchacht;f, '1."he Legality of Pro-Democratic Invasion), 78 AJIL, 1984, p. 645
ee e.g. Keesing’s Record of World Events, p. 37112 (1989 ~da, Validity, pi
See above, chapter 6, p. 289. ’ ( ) SeeloNanda, VEE
See e.g. International Commission on Interventi i ‘
e ntion and State Sovereignty, The Respo
bzl:ity to Protect, Ottawa, 2001; Report of the UN High Level Panel on ThrZats, Challen
Zn Change, A/59/565, 2004, at paras. 201-3; UN Secretary-General, In Larger Freed
: égg/i)OOS, pla3r§s.9 16—32; World Summit Outcome, General Assembly resolution 60
: , paras. 138-9, and C. Stahn, ‘Responsibility to Protect: Politi i ne
ing Legal Norm?), 101 AJIL, 2007, p. 99. Y ect Political Rhetoric Sy
It should also be emphasised that the documents cited in the previous footnote :

amblguous as to the rlght Of 1nd1v1dual stat y
es to intervene b force in the ternt‘“’
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terrorism, dealing with issues such as hijacking, hostages and -::
bombings.””* Many of these conventions operate on a common r
establishing the basis of quasi-universal jurisdiction with an interlc
network of international obligations. The model comprises a definit
the offence in question and the automatic incorporation of such off
within all extradition agreements between states parties COuple
obligations on states parties to make this offence an offence in don
law, to establish jurisdiction over this offence (usually where committ
the territory of the state or on board a ship or aircraft registered ther
by a national of that state orona discretionary basis in some conve it
where nationals of that state have been victims) and, where the
offender is present in the territory, either to prosecute or to extradit
another state that will.””

In addition, the UN has sought to tackle the question of terror
in a comprehensive fashion. In December 1972, the General Assem
set up an ad hoc committee on terrorism®™* and in 1994 a Declarat;
on Measures to Eliminate International Terrorism was adopted.” T
condemned ‘all acts, methods and practices of terrorism, as criminal a
unjustifiable, wherever and by whomever committed’, noting that ‘cri
inal acts intended or calculated to provoke a state of terror in the gene
public, agroup or person Or persons or particular persons for political pu
poses are in any circumstance unjustifiable, whatever the consideratio
of a political, philosophical, ideological, racial, ethnic, religious or a
other nature that may be invoked to justify them’. States are also oblige
to refrain from organising, instigating, facilitating, financing or toleratir
terrorist activities and to take practical measures to ensure that their te
ritories are not used for terrorist installations, ;

o

training camps or for th

212 gee the Conventions on Offences Committed on Board Aircraft, 1963; for the Suppre
of Unlawful Seizure of Aircraft, 1970; for the Suppression of Unlawful Acts against tf
Safety of Civil Aviation, 1971; on the Prevention and Punishment of Crimes against
ternationally Protected Persons including Diplomatic Agents, 1973; against the Taking
Hostages, 1979; on the Physical Protection of Nuclear Material, 1980; for the Suppressio
of Unlawful Acts of Violence at Airports, Protocol 1988; for the Suppression of Unlawft
Acts against the Safety of Maritime Navigation, 1988; for the Suppression of Unla
Acts against the Safety of Fixed Platforms on the Continental Shelf, Protocol 1988; onth
Marking of Plastic Explosives for the Purpose of Identification, 1991; for the Suppressi
of Terrorist Bombing, 1997; for the Suppression of the Financing of Terrorism, 1999 an
for the Suppression of Acts of Nuclear Terrorism, 2005.

213 Gee further above, chapter 12, p. 673.

214 Gee General Assembly resolution 3034 (XXVII).

215 General Assembly resolution 49/60.

2 See e.g. resolutions 34/145, 35/168 and 36/33.
9 General Assembly resolution 51/210.
W See e.g. A/59/37, 2004; A/60/37, 20053 A/61/37, 20065 A/62/37, 2007, and A/63/37, 2008

THE USE OF FORCE BY STATES 1161

eparation of terrorist acts against other states. States are further obliged
~_rehend and prosecute or extradite perpetrators of terrorist acts and
' co-operate with other states in exchanging information and combat-
- terrorism.”® The Assembly has also adopted a number of resolutions
Jling for ratification of the various conventions and for improvement in
_operation between states in this area.”” In September 2006, the General
embly adopted “The United Nations Global Counter-Terrorism Strat-
. comprising a Plan of Action, including condemnation of terrorism
all its forms and manifestations as it constitutes ‘one of the most serious
reats to international peace and security’; international co-operation;
ddressing the conditions conducive to the spread of terrorism; adoption
¢ 4 variety of measures to prevent and combat terrorism; adoption of
seasures to build states’ capacity to prevent and combat terrorism; and,
tnally, measures to ensure respect for human rights for all and the rule
¢law as the fundamental basis of the fight against terrorism.

An Ad Hoc Committee was established in 1996 to elaborate interna-
ional conventions on terrorism. The Conventions for the Suppression of
prrorist Bombing, 1997 and of the Financing of Terrorism, 1999 resulted,

s did 2 Convention for the Suppression of Acts of Nuclear Terrorism,
2005. The Committee is currently working on drafting a comprehensive
convention on international terrorism.””’

The Security Council has also been active in dealing with the terrorism
hreat.?' In particular, it has characterised international terrorism as a

2 A supplementary declaration was adopted in 1996, which emphasised in addition that

acts of terrorism and assisting them are contrary to the purposes and principles of the
UN. The question of asylum-seekers who had committed terrorist acts was also addressed,
General Assembly resolution 51/210. See also resolution 55/158,2001 and the 2005 World
Summit Outcome, resolution 60/1.

218 Resolution 60/288.

and General Assembly resolutions 57/27, 2003 and 62/71, 2008. See also M. Hmoud,
‘Negotiating the Draft Comprehensive Convention on International Terrorism’ 4 Journal
of International Criminal Justice, 2006, p. 1031. Major areas of contention have focused
on the definition of terrorism, the scope of the proposed convention and the relationship
between the proposed convention and the conventions dealing with specific terrorist
crimes, ibid.

21 For example, in resolution 579 (1985), it condemned unequivocally all acts of hostage-

taking and abduction, and see also the statement made by the President of the Security
Council on behalf of members condemning the hijacking of the Achille Lauroand generally
‘terrorism in all its forms, whenever and by whomever committed’, 9 October 1985,
$/17554, 24 ILM, 1985, p. 1656.
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threat to international peace and security. This approach has
reso.lutlon 731 (1992), the Security Council, in the context efv OL
of Libya for not complying with requests for the extradition Of ) i
bombers of an airplane, referred to ‘acts of international te: E 1
constitute threats to international peace and security) and i o 1
1 970 (1996) adopted with regard to Sudan it reafﬁrmec’i that ‘ilhreso
sion of acts of international terrorism, including those in W}fizﬁ

are involved, is essential for the maintenance of internationa] pe
ace

security’’”

It was, however, the 11 September 2001 attack upon the World
Center that moved this process onto a higher level. In resolutr' 1
(2901) adopted the following day, the Council, noting that it wio? ;
n.ﬂned to combat by all means threats to international peace an
rity caused by terrorist attack), unequivocally condemned the atfc1 '
dec‘lared that it regarded such attacks ‘like any act of internatioac:i “
rorism, as a threat to international peace and security’.* Resolutj .
(2001) reaffirmed this proposition and the need to combat by all ncl): I
accordance with the Charter, threats to international peace and se

press.i(?n of the financing of terrorist acts, the criminalisation of
provision or collection of funds for such purposes and the freezin
ﬁnancml' assets and economic resources of persons and entities invo
in terrorism. Further, states were called upon to refrain from any su ‘
to those involved in terrorism and take action against such persons ‘i
co-operate with other states in preventing and suppressing terror,ist
and acting against the perpetrators. The Council also declared that
mgthods and practices of terrorism were contrary to the purposes
Prlnciples of the UN and that knowingly financing, planning and
ing terrorist acts were also contrary to the purposes and principles of
UN. Crucially, the Council established a Counter-Terrorism Commi

225

22 :
IS\ef:also re(:lsolution 1189 (1998), concerning the bombings of the US Embassies in
ica, and resolution 1269 (1999), which reaffirms many of th, i i
s General Assembly Declaration. ' cpointsmade
See further ab i iti i i
Sec furt r above, p. 1134, with regard to recognition of the right to self-defence in
224 : '
;\Ioﬁe also the condemnation of the terrorist bombing in Bali in October 2002: see reso-
ution 1438 (2002); of t.he taking of hostages in Moscow in October 2002 referred to as
terrorist act: see resolution 1440 (2002); and of the terrorist attacks in Kenya in November
2002: see resolution 1450 (2002). -

2

x

22

<

228

itement t0 commit terrorist acts
nding among civilisations.

n

xamine €

Aa pE:
astablished by resolution 1540 (2004) to examine the implemention of

the resolution, which requires all states to establish domestic controls
to prevent access by non-state actors to nuclear, chemical and biologi-
al weapons,
o prevent proliferation of such items

over related materials.
The Counter-Terrorism Committee has now received a large number of

reports, and has reviewed and responded to many of them. The Committee
has since 2005 been conducting visits to member states.””
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onitor implementation of the resolution. States were called upon

report o the Committee on measures they had taken to implement

- resolution.

The Committee was also mandated to maintain a dialogue
states on the implemention of resolution 1624 (2005) on prohibiting
and promoting dialogue and under-

resolution 1377 (2001), the Council, in addition to reaffirming ear-
propositions, declared that acts of international terrorism ‘constitute

- of the most serious threats to international peace and security in the

wenty-
st in the promotion of best-practice in the areas covered by resolu-

n 1373, including the preparation of model laws as appropriate, and to

first century’ and requested the Counter-Terrorism Committee to

he availability of various technical, financial, legislative and

er programmes to facilitate the implementation of resolution 1373.2%

rhe Counter-Terrorism Committee was strengthened in 2004 by the
ostablishment of the Executive Directorate, comprising a number of

rts and administrative and support staff.””* A further committee was

and their means of delivery, and to take effective measures

and establish appropriate controls
227

Seealso resolution 1456 (2003), which inter alia called upon the Counter-Terrorism Com-
mittee to intensify its work through reviewing states’ reports and facilitating international
assistance and co-operation. Note the establishment of a Security Council committee
(the 1267 committee) to oversee sanctions imposed upon Al-Qaida and the Taliban and
associated individuals and entities, resolution 1267 (1999). In resolution 1566 (2004), the
Security Council established a working group to recommend practical measures against
individuals and groups engaged in terrorist activities not subject to the 1267 commiittee’s
review. See also resolution 1822 (2008).

See resolution 1535 (2004). The mandate of the Executive Directorate has been extended
to the end of 2010: see resolution 1805 (2008).

See also resolutions 1673 (2006) and 1810 (2008), extending the mandate of the committee
to April 2011.

See the website of the Committee, www.un.org/sc/ctc. Note also the case of Boudellaa
et al. v. Bosnia and Herzegovina and the Federation of Bosnia and Herzegovina, Judgment
of 11 October 2002, Human Rights Chamber of Bosnia and Herzegovina, paras. 93-8.
See further above, chapter 7, p. 379.
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In addition to UN activities, a number of regional instryme
demning terrorism have been adopted. These include the Eyrg
vention on the Suppression of Terrorism, 1977;* the Coungj] -
Convention on the Prevention of Terrorism, 2005; the Europe 1
Framework Decision on Terrorism, 2002, the South Asian Assoc
Regional Co-operation Regional Convention on Suppression 0 
ism, 1987 and Additional Protocol of 2005; the Arab Conventioﬁ
Suppression of Terrorism, 1998; the Convention of the Organigag
the Islamic Conference on Combating International Terrorism ~ c
Commonwealth of Independent States Treaty on Co—operatior’1 ln
bating Terrorism, 1999; the African Union Convention on the Pre .
and Combating of Terrorism, 1999 and Protocol of 2005; the ASEA \
vention on Counter Terrorism, 2007, and the Organisation of Ame
States Inter-American Convention against Terrorism, 2002.2 Ip, .,
tion, the Organisation on Security and Co-operation in Europe ade
a Ministerial Declaration and Plan of Action on Combating Terrori; J
2001.%!

Coupled with the increase in international action to suppress if
national terrorism has been a concern that this should be accomplis
in conformity with the principles of international human rights law.
international humanitarian law.”” This has been expressed by the
Secretary-General™ and UN human rights organs.”* In 2005, the I

229 Notethata Protocolamending the Convention was adopted by the Committee of
of the Council of Europe in February 2003. This incorporates new offences into
Convention, being those referred to in the international conventions adopted after
Note also the establishment of the Inter-American Committee Against Terrorism in <
AF/Res. 1650 (XXIX-0/99). !
See www.osce.org/docs/english/1990-1999/mcs/9buchOle.htm.
See e.g. H. J. Steiner, P. Alston and R. Goodman, International Human Rights in Co;
3rd edn, Oxford, 2008, chapter 5, and D. Pokempner, ‘Terrorism and Human Rights: 1
Legal Framework), in Terrorism and International Law (eds. M. Schmitt and G. L. Ber
San Remo, 2003, p. 39.
See Report of the Secretary-General on the Work of the Organisation, A/57/1, 2002, p.
where the Secretary-General stated that, ‘I firmly believe that the terrorist menace m
sg%pressed, but states must ensure that counter-terrorist measures do not violate hum
rights’
See e.g. the statement of the Committee on the Elimination of Racial Discriminatic
of 8 March 2002, A/57/18, pp. 106-7, and the statement by the Committee against T
ture of 22 November 2001, CAT/C/XXVII/Misc.7. Note also that on 27 March 2003, t
legal expert of the Counter-Terrorism Committee briefed the UN Human Rights
mittee: see UN Press Release of that date. See also the report on Terrorism and Huma
Rights by Special Rapporteur K. K. Koufa to the UN Sub-Commission on the Promotie
and Protection of Human Rights, 2004, E/CN.4/Sub.2/2004/40. Note that the Se

230

231
23

]

23

@

234

_sed on ‘shoot to kill’
pings reportedly adopted by some states®® and the practice of secret
ntion and illegal transfer of detainees across international bound-
o5 (‘extraordinary rendition’).”” The situation of detainees in the US
Jitary base in Guantanamo Bay, Cuba, has been a matter of particu-
concern.” All of these issues have demonstrated the tension between
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ission on Human Rights, for example, appointed a Special Rap-
1 eur on the ‘promotion and protection of human rights and funda-
1tal freedoms while countering terrorism’**® Particular concerns have
policies in the context of combating suicide

Council’s Counter-Terrorism Committee has emphasised that states in adopting measures

o counter terrorism must comply with all their international law obligations, including

those relating to human rights law, refugee law and humanitarian law, and issued policy
guidance to the Executive Directorate noting that human rights should be incorporated
into its communications strategy: see S/AC.40/2006/PG.2.

See resolution 2005/80. This mandate was assumed by the Human Rights Council: see
General Assembly resolution 60/251 and see Council resolution 6/28. See further on the
Human Rights Council, above, chapter 6, p. 306. The Special Rapporteur produced a
report on terrorist-profiling practices and human rights in 2007: see A/HRC/4/26.

6 See e.g. A/HRC/4/26, pp. 21 ff. and the report of the Special Rapporteur on extrajudicial,

summary or arbitrary executions, A/CN.4/2006/53, paras. 44 ff. In particular, the need
for resort to force as a last resort and the requirement of proportionality were emphasised:
see also the Code of Conduct for Law Enforcement Officers, General Assembly resolution

34/169.

37 See e.g. L. N. Sadat, ‘Ghost Prisoners and Black Sites: Extraordinary Rendition under In-

ternational Law’, 37 Case Western Reserve Journal of International Law, 2005-6, p. 309, and
J.T. Parry, “The Shape of Modern Torture: Extraordinary Rendition and Ghost Detainees),
6 Melbourne Journal of International Law, 2005, p. 516.

% See e.g. Lord Steyn, ‘Guantanamo Bay: The Legal Black Hole) 53 ICLQ, 2004, p. 1; E

Johns, ‘Guantanamo Bay and the Annihilation of the Exception, 16 EJIL, 2005, p. 613,
and T. Gill and E. van Sliedregt, ‘Guantanamo Bay: A Reflection on the Legal Status and
Rights of “Unlawful Enemy Combatants™, 1 Utrecht Law Review, 2005, p. 28. Note in
particular the joint report by the five UN Special Rapporteurs respectively on arbitrary
detention, on the independence of judges and lawyers, on torture, on freedom of religion
or belief and on the right of everyone to physical and mental health, 16 February 2006,
and the reports by the Council of Europe’s Committee on Legal Affairs and Human
Rights on secret detentions and illegal transfer of detainees involving Council of Europe
members of 22 January 2006, AS/Jur (2006) 03 rev. and of 7 June 2007, AS/Jur (2007)
36. The Inter-American Commission on Human Rights granted precautionary measures
in favour of detainees in Guantanamo Bay requesting the US to take ‘urgent measures
necessary to have the legal status of the detainees at Guantanamo Bay determined by
a competent tribunal’: see Annual Report of the TACHR, 2002, chapter III(C)(1), para.
80, first precautionary measures reiterated and amplified in 2003, 2004 and 2005: see
B.D. Tittemore, ‘Guantanamo Bay and the Precautionary Measures of the Inter-American
Commission on Human Rights: A Case for International Oversightin the Struggle Against
Terrorisn, 6 Human Rights Law Review, 2006, p. 378. See also with regard to US courts
and Guantanamo Bay, above, chapter 4, p. 164, note 178.
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combating international terrorism and respecting human righ
need to accomplish the former without jettisoning the latter,

Regional organisations have also been concerned by this dilen
Council of Europe adopted international guidelines on human r .
anti-terrorism measures in July 2002, seeking to integrate cop
tion of terrorism and efficient combating of the phenomenon
need to respect human rights. In particular, guideline XVI proyj,
in the fight against terrorism, states may never act in breach of 5
tory norms of international law (jus cogens) nor in breach of intern
humanitarian law. The Inter-American Commission on Human
adopted a Report on Terrorism and Human Rights in October 201 )

Suggestions for further reading

1. Brownlie, International Law and the Use of Force by States, Oxford, 1963
Y. Dinstein, War, Aggression and Self-Defence, 4th edn, Cambridge, 2005
T. M.. Franck, Recourse to Force, Cambridge, 2002

C. Gray, International Law and the Use of Force, 2nd edn, Oxford, 2004

29 upplemented in March 2005 by guidelines concerning the protection of victis

terrorist acts.
240 OEA/Ser.L/V/11.116, Doc. 5 rev. 1 corr.



