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1. Introduction 
When I compare my experience at the International Criminal Tribunal for the Former 
Yugoslavia (ICTY) with my service as a federal judge in the United States, where I had the 
benefit of an established infrastructure and staff, with rules of procedure and evidence and 
clear precedent to look to, the progress of the Tribunal is absolutely amazing. When we 11 
original Judges met in The Hague in November of 1993, we had none of that. We had no 
premises, no permanent staff and, critically, we had no legal framework to guide the work of 
the prosecution staff and the Judges. [FN1] In light of these difficulties, it is indeed a major 
accomplishment that the Tribunal not only has survived to mark its 10th anniversary, but has 
developed into the effective institution it is today. [FN2] 
Serving as Presiding Judge over the first full trial of the Tribunal was certainly a high point 
for me personally during the six years I was with the Tribunal. [FN3] In addition to myself, 
the Trial Chamber consisted of my able colleagues and dear friends, Judge Ninian Stephen 
and Judge Lal Vohrah. It faced major challenges in interpreting and applying the Rules of 
Procedure and Evidence without precedent and crafting procedures to make the trial efficient 
that were not addressed by the Rules. Much has been written about that trial and the 
jurisprudence it spawned and, as much as I am *559 tempted, I will not follow that tack. 
[FN4] Rather, in this paper, I will discuss the effect of the Tribunal's lack of direct 
enforcement powers on its efforts to function effectively when confronted with overwhelming 
non-compliance by states. I will also provide a brief assessment of the Tribunal's 
contributions and its impact on the former Yugoslavia. 
 
2. The Problem of Enforcement 
Unlike municipal criminal judicial systems, the Tribunal is not part of a framework that 
ensures that its arrest warrants and other orders will be executed. Also, unlike the Nuremberg 
and Tokyo Tribunals, it does not have the support of the Allied Powers that wielded full 
authority and control over Germany and Japan. Rather, the Tribunal must rely on states and 
international organizations to carry out these functions. A state's obligation to cooperate with 
the Tribunal 'flows from the fact that the Tribunal has been established by a decision of the 
Security Council taken under Chapter VII of the Charter. That decision is, therefore, binding 
on all states by virtue of Article 25 of the United Nations Charter.' [FN5] States, therefore, 
have a binding obligation to 'take whatever steps are required to implement the decision'. 
[FN6] Article 29 of the Statute of the Tribunal sets forth the obligation of all states to 
cooperate with the Tribunal and comply with its requests for assistance or orders. [FN7] 
However, the Tribunal does not have the direct power to compel this cooperation. [FN8] 
Instead, in the event of non-compliance, it must rely on the Security Council to enforce its 



orders and requests. [FN9] 
While I was a member of the Tribunal, a number of measures were taken to ameliorate the 
consequences of non-cooperation. For example, Rule 61 was adopted, which enabled a Trial 
Chamber to receive evidence of the commission of crimes when an arrest warrant was not 
executed. This and other rules called for the President to *560 report state non-compliance to 
the Security Council. [FN10] Ultimately, however, these procedures were merely tools, used 
to increase the likelihood of gaining the cooperation and compliance of states and 
international organizations, without which the Tribunal could not even begin to fulfil its 
mandate. [FN11] Only the Security Council had the power to take action to enforce the duty 
of cooperation. 
 
A. Rule 61 
When the Judges met for the first time in The Hague, we were well aware that the Tribunal 
would face non-cooperation from some, if not all, of the republics of the former Yugoslavia, 
which, at that time, were still embroiled in conflict. [FN12] Some in the international 
community even thought it best to establish a tribunal only after the conflict in the region 
came to a close. [FN13] Others doubted that major figures would or *561 should appear 'in 
the dock'. [FN14] Given these well founded fears of non-cooperation, a proposal for trials in 
absentia was advanced. While I opposed any trial in the absence of the accused, unless he 
absconded after submitting himself to the jurisdiction of the Tribunal, I did propose a 
procedure that would have allowed for the preservation of evidence, should the accused fail to 
appear. [FN15] It was through a mediation of these concerns that Rule 61 was established. 
[FN16] 
Pursuant to Rule 61, if a state has failed to execute an arrest warrant, a Trial Chamber may 
conduct a public proceeding, in which it receives documentary and testimonial evidence from 
the Prosecutor. If it finds that there are reasonable grounds to support a finding that the 
accused has committed any or all of the crimes charged. the Chamber essentially 'reconfirms' 
the indictment and an international arrest warrant is issued. [FN17] Further, the Chamber may 
find that the state has, therefore, failed to cooperate with the Tribunal and, in such a case, the 
President can notify the Security Council. 
These proceedings proved to serve a number of valuable purposes at a time when states failed 
to execute the Tribunal's warrants and orders. [FN18] First, the proceedings gave some solace 
to victims, as an opportunity to testify about the atrocities they alleged to have been subjected 
to and thereby inform the international community of the egregious violations that had 
occurred during the conflict. Secondly, although not trials, they permitted the Tribunal to 
publicize its work and make its existence known. Finally, they were one method of triggering 
the reporting of state non-compliance by *562 the President to the Security Council. [FN19] 
Five such proceedings were held from late-1995 through to mid-1996, including one 
involving the indictments against Radovan Karadzic and Ratko Mladic. [FN20] They 
certainly garnered the attention of the media, as one report stated that, '[t]he ICTY is keeping 
alive in our consciousness a demand for justice which could otherwise be forgotten'. [FN21] 
 
B. Reports of Non-Compliance and Responses 
In addition to Rule 61, there are other rules that concern the reporting of non-compliance to 
the Security Council. [FN22] Unfortunately, this enforcement scheme has never truly worked 
effectively because the Security Council has failed to respond in a meaningful way. During 
his presidency. Antonio Cassese reported state non-compliance to the Security Council on 
five occasions. [FN23] Each of the states and entities in the former Yugoslavia were the 
subject of his reports. [FN24] The Security *563 Council issued a resolution with respect to 
only one report, with three others meriting only a statement by the President of the Security 



Council, and a fourth eliciting no response at all. [FN25] Under these circumstances, it is not 
surprising that President Cassese sought to garner the support of the international community 
by calling for the expulsion of Yugoslavia from the Olympic Games for its failure to arrest 
Radovan Karadzic and Ratko Mladic, [FN26] and 'making entreaties to States, the Security 
Council, the General Assembly, the Council of Europe and the Peace Implementation Council 
on the obligation to arrest indictees'. [FN27] 
As of spring 1998, however, the Tribunal had issued some 205 arrest warrants and only six 
had been executed by the states. [FN28] The Tribunal acknowledged the effect of this lack of 
cooperation in its Fourth Annual Report, transmitted to the General Assembly and the 
Security Council: '... the Tribunal remains a partial failure -- through no fault of its own -- 
because the vast majority of indictees continue to remain free, seemingly enjoying absolute 
immunity.' [FN29] 
During the first year of my presidency, however, the Tribunal was benefiting from increased 
cooperation from international organizations and by the 'collective activism' of some states. 
[FN30] The Tribunal had a record number of 27 persons in custody, brought about by the 
support of the NATO-led Stabilisation Force (SFOR) in detaining *564 accused and the 
'voluntary surrenders' encouraged by the United States. [FN31] The Prosecutor's practice of 
issuing sealed indictments also made the accused wary of being 'snatched' by SFOR. [FN32] 
The Tribunal engaged in such an unprecedented amount of pre-trial, trial and sentencing 
activity that the Fifth Annual Report stated '... [t]he present reporting period has been 
characterised by the unprecedented growth and development of the institution, which has 
now, without any doubt, become a fully-fledged international criminal institution'. [FN33] 
This is further proof positive that the cooperation of states and international organizations is 
essential to the effective functioning of an international criminal institution. 
Despite these steps forward during the first year of my presidency, in the second year, we 
witnessed another tide of violence in the former Yugoslavia, as tensions in Kosovo exploded. 
During this year, I was forced to make six reports of state non-compliance to the Security 
Council. [FN34] In response to my fourth report of non-compliance, the Security Council 
adopted Resolution 1207, said to be 'undoubtedly the strongest response to any of the reports 
made by the President of the Tribunal'. [FN35] This resolution unequivocally ordered the 
Federal Republic of Yugoslavia (FRY) to transfer three indicted persons and facilitate 
Tribunal access to Kosovo. [FN36] Yet, even this strong response failed to bring an end to the 
blatant non-compliance. 
In each of my addresses to the General Assembly, I called upon that body not to *565 
countenance these repeated violations of international law, [FN37] I also addressed the 
Security Council twice on this issue, noting that 'recent events in Kosovo threaten to 
destabilize further the Balkan region'. [FN38] I also informed the Contact Group, the Peace 
Implementation Council and the North Atlantic Council of the non-compliance of the FRY. 
[FN39] Finally, before my departure from the Tribunal, I sent a final letter report to the 
Security Council on outstanding issues of state non-compliance, stating:  
On the verge of the twenty-first century, it is simply unacceptable that territories have become 
safe-havens for individuals indicted for the most serious offences against humanity. It must be 
made absolutely clear to such States that this behaviour is legally -- as well as morally -- 
wrong. The Security Council has the authority and wherewithal to rectify this situation. For 
the benefit of all the peoples of the former Yugoslavia. I urge you to act. [FN40] 
The international community largely ignored these and other appeals and we saw the violence 
in Kosovo escalate, and, once again, horrific atrocities were being committed in the region 
where the Tribunal was to bring peace. Perhaps the conflict re-emerged, this time in Kosovo, 
precisely because of the impunity that evolved as a result of the refusal of the international 
community to demand compliance with the Tribunal that it had established. 



The Tribunal did its job as best it could, hindered by the absence of direct enforcement 
powers. Both the Trial Chamber and the Appeals Chamber in the Blaskic subpoena decisions 
found that the Tribunal had the power to issue binding orders for *566 the production of 
information and evidence to states. [FN41] Both Chambers delineated the same consequences 
for a state's failure to abide by the binding order. [FN42] Both Chambers rejected Croatia's 
assertion that the Tribunal did not have the power to judge or determine its national security 
claims. [FN43] Thus, eight judges agreed that the Tribunal had the coercive powers that are so 
necessary for a criminal court. The recognition of this power created 'the most fundamental 
cultural change around the Tribunal', according to Louise Arbour, former Prosecutor for the 
Tribunal. [FN44] 
Despite all of these efforts by the Tribunal, in the end, as we knew in the beginning, states, 
individually, and the international community, collectively, would determine whether the 
Tribunal realized its full potential. Slobodan Milosevic was indicted a few months before I 
left the Tribunal. [FN45] He is currently at trial in The Hague -- ironically, the first Serbian 
national to be transferred to the Tribunal. Milosevic was turned over to the Tribunal because 
of the collective action of states, threatening to withhold financial aid to Yugoslavia unless it 
demonstrated compliance. [FN46] 
Will the International Criminal Court (ICC) be similarly plagued by state *567 non-
compliance? The ICC was established by the Rome Statute and not by the Security Council. 
An Assembly of State Parties is given the responsibility to seek to enforce the ICC's orders, 
[FN47] but it, too, may face difficulties, 'except, perhaps, in extraordinary cases where there 
is international political consensus'. [FN48] 
 
3. Assessment of the Tribunal 
In spite of the obstacle of state non-cooperation, there is much for which we can be proud. 
From an institutional perspective, the Tribunal grew in size and stature. The Security Council 
approved a request for three additional judges. As more and more accused were transferred to 
The Hague, the length of the trials became an issue. New rules were adopted in 1998, to 
provide for, among other things, a Pre-Trial Judge, and 25 other Rules were amended to 
increase trial efficiency. [FN49] Finally, with much satisfaction, I was able to 'cut the ribbon' 
for two new courtrooms, constructed by donations from Canada, the Netherlands, the United 
Kingdom and the United States. 
The Tribunal has attained these achievements, however, by straining within a structure 
established by its Statute, which may not be best suited for trials of complex international 
crimes. The Prosecutor is given sole responsibility for conducting the investigations. The 
evidence unfolds only during trial. As new tribunals are designed, it may be appropriate to 
rethink the singular reliance on the initiation of investigations by a prosecutor and, instead, 
provide for the early, active involvement of Judges to shape the presentation of evidence. 
[FN50] 
*568 Furthermore, during my presidency, it seemed to me that my duties as a Judge were 
subjugated by the political demands of the office. I was required to spend an inordinate 
amount of time seeking international political support to overcome the effect of state non-
cooperation, especially by the Federal Republic of Yugoslavia as the crisis in Kosovo 
unfolded, after I assumed office. Additionally, I travelled the world, seeking enforcement of 
sentences and witness relocation agreements with numerous states, and sought financial 
support. Therefore, although first and foremost a judge, it appeared to me that I most often 
functioned as an ambassador. However unantici-pated, this ambassadorial role perhaps could 
only be assumed by the President. [FN51] However, future tribunals should not allow the 
office to be shaped by unanticipated events such as state non-cooperation and should provide 
an organizational structure that could absorb these competing obligations. [FN52] 



From a global perspective, the contributions of the ad hoc Tribunals for the former 
Yugoslavia and for Rwanda are undisputed. First, there has emerged an insistence on 
accountability. The culture of impunity that enabled leaders to commit atrocities, free of 
criminal culpability, has been irrevocably altered. Secondly, they have demonstrated the 
ability of the international community to ensure that individuals accused of even the most 
heinous violations of humanitarian law receive fair trials. Thirdly, the Tribunals have 
demonstrated that international criminal justice is, indeed, possible and, thus, have paved the 
way for the establishment of the ICC and other courts in Sierra Leone, East Timor and 
Kosovo. Finally, they have enriched the jurisprudence of international humanitarian law. 
[FN53] 
The Tribunal has contributed more to the jurisprudence of international humanitarian law in 
10 years than had been developed in the entire half-century since the Nuremberg and Tokyo 
trials. As important as this is, the very specific mandate of the Tribunal should be considered 
when an assessment is made and it is too early to make a final judgment about its 
achievements in this regard. However, the Tribunal has had a significant impact on the former 
Yugoslavia and its people, as they strive to put their lives back together. This horrific conflict 
was ongoing and increasing with intensity when the Tribunal was established and it was 
unrealistic to assume that the mere establishment of a court, that essentially existed on paper 
only, could bring an end to the violence. Unfortunately, there were many atrocities committed 
in the two-and-a-half years after the establishment of the Tribunal, but before the Dayton 
Peace *569 Agreement was reached. Furthermore, similar crimes were committed later, 
during the conflict in Kosovo. Nevertheless, the indictment and prosecution of persons 
responsible for these crimes are crucial elements in the effort to establish a lasting peace. 
Yet, the Tribunal was established with the expectation that bringing to justice persons 
responsible for widespread violations of international humanitarian law in the former 
Yugoslavia would halt the threat posed by that conflict to international peace and security, 
and contribute to the restoration and maintenance of that peace. In that regard, the effect on 
the former Yugoslavia has been substantial. First, the Tribunal has removed a 'criminal 
element' from the region -- political and military leaders, the rank and file, and common 
criminals -- thereby beginning to lay the foundation for a lasting peace and, ultimately, 
reconciliation. Secondly, the Tribunal developed substantive and procedural law that may be 
applied by the local courts in the region. Finally, it provided a forum for the suffering of the 
victims to be revealed and recorded, and, thus, the development of a partial historical record, 
thereby guarding against revisionism. Whether this has been enough to meet the Tribunal 
Statute's lofty and very specific mandate, only time will tell. 
However, before the Tribunal can be truly effective and achieve its mandate, the people in the 
region must share a consensus that the Court is legitimate. They must know, understand and 
appreciate the work of the Tribunal. This was the goal of the Outreach Programme and any 
assessment of the Tribunal must include a review of this programme, which has proven 
critical to the success of the Tribunal. [FN54] When I was President, it became apparent to me 
that the Tribunal was the subject of widespread misrepresentation in the former Yugoslavia. 
In a sense, this was not surprising, for the virulent propaganda machine that enflamed the 
passions of victimized and fearful ethnic groups, priming them to respond to the call to 
violence by leaders who were motivated by a desire for personal and territorial gains, 
continued to preach the same paranoia and falsehoods with respect to the Tribunal. 
I realized that there was a need -- a necessity, really -- for the Tribunal to do more: to actually 
communicate with the people of the former Yugoslavia, living hundreds of miles away from 
the Tribunal that had been established for their benefit. [FN55] I sent a mission to the region, 
to meet with local and international actors and to discuss ways *570 to improve the situation. 
In 1999, the Outreach Programme was established, to 'provide a comprehensive pro-active 



information campaign stressing the [Tribunal's] impartiality and independence, as well as 
countering the endemic misconceptions that had prompted widespread disillusionment with 
the Tribunal in the former Yugoslavia'. [FN56] In October 2003. I visited Sarajevo, to get a 
first-hand view of the activities of the Outreach Programme, and was impressed with the 
outstanding quality and breadth of its projects. However, I found that there is still a pressing 
need to explain the work of the Tribunal, especially the components of its 'completion 
strategy'. Thus, the Security Council appropriately encouraged 'the ICTY and ICTR 
Presidents. Prosecutors, and Registrars to develop and improve their outreach programmes'. 
[FN57] This enterprise is critical to the Tribunal's achievement of its mandate, for it has 
established a necessary and meaningful link between the work of the Tribunal and the people 
of the former Yugoslavia. [FN58] 
 
4. Conclusion 
Looking back 10 years, the nay-sayers clearly outnumbered those who expected this novel 
experiment to develop into the fully functioning Tribunal it is today, especially with so many 
military and political leaders of the conflict in the dock. The first trial of a national leader 
indicted while still in office is now well under way in The Hague and the interim President of 
Rwanda entered a plea of guilty at the Rwanda Tribunal several years ago. [FN59] Ninety-one 
accused have been brought to the Tribunal. [FN60] Twenty-eight trials have been conducted 
for 46 individuals. [FN61] The Tribunal has completed construction of the infrastructure and 
legal framework necessary for the effective operation of the Tribunal. Yet. 20 indictees 
remain at liberty, [FN62] including *571 major leaders -- not because of any fault of the 
Tribunal, but because the international community has not squarely given it the support it 
needs to truly meet its mandate. 
This enforcement scheme is not unusual in international law, but it requires that justice and 
power operate in tandem. In its early years, as the Tribunal sought to discharge its mandate, it 
encountered blatant non-cooperation -- obstructionism, really. As required by its constituent 
documents, it relied on the Security Council to compel compliance. The Tribunal's President 
reported non-compliance; however, the Security Council failed to adopt concrete measures in 
response to these reports. For so long, the NATO peacekeeping force failed to detain persons 
indicted by the Tribunal. Faced with these obstacles, creative procedures were adopted so that 
the Tribunal would not just sit idly by, waiting for its warrants and orders to be executed. In 
addition to the reports of non-compliance, the President worked to increase the profile of the 
Tribunal, seeking to obtain support from the international community. These procedures and 
efforts may well have saved the Tribunal from early extinction. 
If justice is to support the maintenance of peace in the former Yugoslavia, however, it must be 
from a judicial system that is understood and considered to be legitimate by those for whom it 
was established. Thus, the Tribunal's Outreach Programme is critical to the achievement of its 
mandate. This is the only concrete link between the Tribunal, located hundreds of miles away 
from the scene of the commission of the crimes, and the victims of these crimes. Therefore, 
the proactive information campaign that informs the people of the region of the impartiality 
and independence of the Tribunal and the associations that the Programme has developed with 
the local legal communities, non-governmental organizations, the media, educational 
institutions, victims' associations, women's groups and other professional bodies must be 
supported and enhanced. 
The ICC is also a beneficiary of the experiences of the Tribunal. Its effectiveness will be 
impacted by the level of cooperation that it actually receives from the states that have 
evidenced a willingness to provide such help by ratifying its treaty. At a minimum, however, 
the successes of the ICTY and the International Criminal Tribunal for Rwanda, in conjunction 
with the birth of the ICC. demonstrate that international criminal justice is well on the road to 



no longer being an experiment, but a reality. 
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