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People v. Collins

e Supr C of CA — kritika prokuratora
— Nepodlozené pravdepodobnosti
— Nepodlozena nezavislost

— Pravdépodobnost ukazuje akorat
pravdepodobnost vyskytu paru s sesti
charakteristikami, ale nerika nic o viné

— Fallacy of the transposed conditional

 Soudni model
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People v. Collins
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Charrow — Smith: 64 Geo. L. J. 669 1975-1976.



SAINI, Angela (2011). A formula for justice. Guardian, 2 Oct 2011,
http://www.guardian.co.uk/law/2011/oct/02/formula-justice-bayes-theorem-miscarriage
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Viz rozhodnuti SCOTUS Adam Liptak



http://www.nytimes.com/2011/05/24/us/24scotus.html
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ol

I“|I|i|l 1l_l l.‘_l[ll 1|FI

SVEP-5
July 29, 2008
[-Yard, Building 1 (ASU Yard Cages)

MCEP-14B
August 1, 2008 httpwww eder ca govMNews images‘overcrowding CIhil 08 1006v] . jpe

n
C-vard, Building 12 (ASU) picture of group cages Avgust 7, 2006

http://blogs.kged.org



http://blogs.kqed.org/

Soudy v Evrope

AT
b g
Ay " {
1| ij v‘h s 5
1 ﬁ“?l
11
- - Jim|
A H
A7 ¢
LEGAL TRADITIONS & Waas H FEictand D
IN EUROPE =AY Europe
S Common law inal
Y
Napoleonic law JI:

[ outeh taw fhybric)

@ Nordic law

{1 Gemanic law

|-

" Central and Eastern
~ European law

Macedonia

Mongtenegro

CY: Mixed Common law,
Muslim law Vakfs,
EU law, International law

Malta: mixed
Common and
Napoleonic law

Zdroj: Magone (2011) Contemp Eur Politics



Ustavni soudnictvi

Koncentrované
Rozptylené

Predbézné
Nasledné

Abstraktni
Konkrétni
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Figure 1. (A and B) The Spread of Constitutional Review. Note: Because there are so few
cases of judicial review adoption prior to 1850, Panel B only starts in 1850, so that we do
not show strong fluctuations that do not represent actual trends.

Ginsburg — Versteeg 2013, JLEO
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 Judicial Politics
* Pravo a spolecnost

e Srovnavaci a mezinarodni pravo a soudy



* Co ovliviiuje postaveni soudu v politickém
systému?

* Co ovlivihuje rozhodovani soudu?
* Co ovlivnuje soudce pri rozhodovani?



Proc nezavisly soudni prezkum?

Ginsburg — versteeg 2013, JLEO

Teorie

* |deational

e Coordination and Commitment
* Electoral Market

e Diffusion
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Proc nezavisly soudni prezkum?

Ginsburg: zvysena politicka nejistota vede k prijeti
soudniho prezkumu za ucelem ochrany ustavniho
vyjednévénl' (insurance thesis)

Ramseyer: nezavisly soud bude podporovan politiky,
pokud riziko, ze prohraji v pristich volbach (party
competition thesis) Cim fragmentovanéjsi politika, tim
odvaznéjsi soud (Ramseyer — Rasmusen)

Landes - Posner: , credible commitments”

Hirschl: rozmach soudni moci je vysledkem ochrany

zajmu strategickych aktéru (theory of hegemonic
preservation)
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59. The leader of the Italian Communist party articulated this objection during the debate over the
creation of a constitutional court in the Constituent Assembly in 1947: “All of this is inspired by fear:
the fear that tomorrow there might be a majority that is the free and direct expression of those working
classes that want to remake profoundly the political, economic, and social structure of the country; and
against this eventuality they want to have guarantees and to place impediments: from this we get the
heaviness and slowness of the legislative procedure . . . from this we get that bizarre creature the Con-
stitutional Court.” Michael Mandel, Legal Politics Italian Style, in Tate & Vallinder, supra note 4, at
265.

Ferejohn 2002, p. 56



Udrzeni nezavislého soudniho prezkumu?

Kde:
B. = prinosy nezavislého soudu pro aktéra

C. = naklady nezavislého soudu pro aktéra
D. = naklady utoku na nezavislost soudu pro aktéra



Delegovani: P — A teorie

* Principal — Trustee
— Trustees: vybrani diky své reputaci
— Delegovana moc Cinit rozhodnuti
— Rozhodnuti Cinéna ku prospéchu pozivatele

e Taktiky vlad vuci soudum?




e Co soudcove délaji a proc?

i R. POsner http://www.law.uchicago.edu/files/files/15.RAP .Judges.pdf

e ,Single minded seekers of legal policy” — ALE
polemika: do jaké miry maji soudcové volnost
ve svém chovani + do jaké miry se mohou
jejich preference naplnit


http://www.law.uchicago.edu/files/files/15.RAP_.Judges.pdf

Gibson: ,Judge’s decisions are a function of
what they prefer to do, tempered by what they
think they ought to do, but constrained by what
they perceive is feasible to do.”

» Strategicky pristup (Epstein — Knight)

* Behavioralni pristup (Gillman)
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Judicializace politiky - pojem

Judicializace
Soudcokracie

1) Rust moci soudu
2) Rozmach soudniho stylu



Judicializace politiky - duvody

Slabnouci duveéra v technokratické vlady, snaha o
omezeni statu

Oddanost demokracii a LP

Zvyseni ekonomické predvidatelnosti

Politicky zajem izolovat nékteré otazky od tlaku
verejnosti

Vymluva politikt na soudy

Judicializace politiky x politicizace prava



Politické paky na soudce

* Provedeni rozsudku
e Legitimita —snaha o kompromis

* Kritika: soudcokracie (Bork)




* A. Bickel: The Least Dangerous Branch (1962)
* L. B. Solum: Legal Theory Lexicon

— Ustavni limity pro vét8inové rozhodovani

— Ochrana mensin (J. H. Ely — Democracy and Distrust)

— Svoboda je vic nez demokracie (trumfy)

— Soudy demokratické — kontroluji zbylé slozky moci

e R. A. Dahl: Decision making in a democracy

— Soudy nejdou proti vladam
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