Democratization

z
=
<
=
s
@)
o
=
)
=

ISSN: 1351-0347 (Print) 1743-890X (Online) Journal homepage: https://www.tandfonline.com/loi/fdem20

El
&
A

€Y Routledge

Taylor &Francis Group

An externally constrained hybrid regime: Hungary
in the European Union

Andras Bozéki & Daniel Heged(s

To cite this article: Andras Bozoki & Daniel Heged(is (2018) An externally constrained
hybrid regime: Hungary in the European Union, Democratization, 25:7, 1173-1189, DOI:
10.1080/13510347.2018.1455664

To link to this article: https://doi.org/10.1080/13510347.2018.1455664

8 © 2018 The Author(s). Published by Informa
UK Limited, trading as Taylor & Francis
Group

@ Published online: 13 Apr 2018.

N
CJ/ Submit your article to this journal &

||I| Article views: 14052

A
& View related articles '

P

View Crossmark data &'

CrossMark

@ Citing articles: 65 View citing articles (&

Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalinformation?journalCode=fdem20


https://www.tandfonline.com/action/journalInformation?journalCode=fdem20
https://www.tandfonline.com/loi/fdem20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/13510347.2018.1455664
https://doi.org/10.1080/13510347.2018.1455664
https://www.tandfonline.com/action/authorSubmission?journalCode=fdem20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=fdem20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/13510347.2018.1455664
https://www.tandfonline.com/doi/mlt/10.1080/13510347.2018.1455664
http://crossmark.crossref.org/dialog/?doi=10.1080/13510347.2018.1455664&domain=pdf&date_stamp=2018-04-13
http://crossmark.crossref.org/dialog/?doi=10.1080/13510347.2018.1455664&domain=pdf&date_stamp=2018-04-13
https://www.tandfonline.com/doi/citedby/10.1080/13510347.2018.1455664#tabModule
https://www.tandfonline.com/doi/citedby/10.1080/13510347.2018.1455664#tabModule

DEMOCRATIZATION 3
2018, VOL. 25, NO. 7, 1173-1189 g Routledge
https://doi.org/10.1080/13510347.2018.1455664 2 Taylor & Francis Group

a OPEN ACCESS W) Check for updates

An externally constrained hybrid regime: Hungary in the
European Union

Andras Bozoki® and Daniel Hegedis®

?Department of Political Sciences, Central European University, Budapest, Hungary; PFreedom House,
Berlin, Germany

ABSTRACT

The paper focuses on the unique, role model characteristics of the Hungarian hybrid
regime, the Hungarian political system’s new incarnation forged in the past years’
democratic backsliding process. Following the short review of the main hybrid
regime literature and the key analyses putting the democratic quality of the
Hungarian political system under the microscope, the paper argues that Hungary's
European Union (EU) membership, the competencies of EU institutions, and the
scope of EU law have played a crucial role in the development of the system’s
unique characteristics. Based on this argument, the paper qualifies Hungary as an
“externally constrained hybrid regime”. However, the EU does not only fulfil system
constraining functions regarding the Hungarian regime, but performs system
support and system legitimation functions as well. Ultimately, the changing scope of
these functions, determined by the European integration’s internal dynamics,
influences first and foremost the Hungarian power elite’s strategic considerations
about the country’s future EU membership.
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Introduction

This study focuses on the ever-widening grey zone between liberal democracy and dic-
tatorship, and applies the findings of the scholarship on hybrid regimes to the charac-
teristics of the Orban regime in Hungary.' The issue of democracy and dictatorship is
not an “either-or” problem; rather, it is one that can be best described along a conti-
nuum. At the two opposing ends of the scale stand liberal democracies and totalitarian
regimes. When categorizing political systems, we cannot overlook their external
embeddedness, and the extent to which outside forces influence the political system
itself. Just as it is more difficult for an authoritarian regime to democratize if it is sur-
rounded by other authoritarian regimes, it is also more difficult for a democracy to
regress to dictatorship if that democracy is a member of an alliance of democratic
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states. In short, the emergence, existence, and decline of a regime need to be analysed in
light of both domestic and international factors.

Until recently no consensus has emerged among political scientists about the exact
nature of the post-2010 Hungarian political system. The caution to come to a too early con-
clusion was understandable given that the past eight years have stood witness to rapid con-
stitutional and political changes. Regime analysts have been dealing with a “moving target”.

We argue that only in the first period of its existence; that is, in the first two years after
the new constitution, adopted by Orban’s Fidesz party representatives in 2011 and
entered into force in 2012, could the regime be described with one of the degraded con-
cepts of democracy.” At the time, many maintained that the regime can be considered
democratic so long as it guarantees free elections. However, defective democracies are
dynamically changing and ever hybridizing political systems, in which there are no
fixed rules or any guarantees for the maintenance of the remnants of democratic political
institutions.” Since the unilateral modifications of the constitution in 2013 confronting
the Constitutional Court’s former judgments and interpretation competence, or the
2014 unfair elections at the latest,” the Hungarian political system belongs in the category
of non-democratic regimes. In hybrid regimes political competition may be real, but the
broader institutional structure favours governmental forces and drastically decreases the
chances of the opposition, and thus a democratic change of government.” Since 2014 the
occasional empirical distinctions between the concepts of “illiberal” and “antidemocratic”
regimes have not only decreased but completely evaporated.®

Due to its hitherto overlooked characteristics, the Orban regime belongs to a specific
class of hybrid regimes. Although currently being made up only by a single item,
Hungary, bearing in mind the ongoing democratic backsliding in East-Central-
Europe in general, and Poland in particular, the separation of hybrid regimes evolving
within the European Union (EU) as a distinct subtype of hybrid regimes is justifiable
both from a theoretical and practical perspective.

Consequently, the unique properties of the Hungarian hybrid regime follow from the
fact that it is part of the EU, which is made up of democratic member states. Since
member states transfer parts of their sovereignty to the EU, the EU is both the loci
of “domestic” and “foreign” policy-making; that is, as regime theory suggests, it is
both the context in which the Hungarian government operates and an integral part
of the Hungarian regime itself. Consequently, the EU functions as a “regime sustain-
ing”, a “regime constraining”, and, last but not least, as a “regime legitimizing” factor
for Hungary, which compels us to describe the current political system of Hungary
as an “externally constrained hybrid regime”.

Hybrid regime considerations

Contrary to expectations, the democratic revolutions of 1989-91 did not automatically
replace dictatorships with liberal democracies. Even though the number of liberal
democracies has increased, more noteworthy is the significant widening of the grey
zone between democracies and dictatorships’ and the rise of new forms of non-democ-
racies.® In other words, the number of mixed regimes or, as they are better known,
hybrid regimes, has considerably increased.” While hybrid regimes are far from being
identical, the greatest challenge in their categorization has come from the fact that
they belong to a transitory category as they are neither democratic nor authoritarian
regimes.'® According to Andreas Schedler, it is a serious problem that the expressions
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used to describe these transitory categories dampen our sense of danger when it comes
to the strengthening of authoritarian tendencies.'' Nonetheless, it is empirically obvious
that, besides those countries that make up the pure categories of democracy and dicta-
torship, there are countries that belong to the intermediate group of mixed regimes.

The main theoretical question about classifying hybrid regimes is whether these
systems form a third category of regimes between democracies and dictatorships, or
whether they should be considered as “diminished subtypes” of those two.'> Given
that, as the Hungarian example demonstrates, stable consolidated liberal democracies
can fall victim to hybridization, we can no longer consider hybridization as a one-
way process or as the defect of democratic transition. This justifies classifying hybrid
regimes into an independent category. Definitional features compel us to consider
hybrid regimes as an independent regime type that stand between democratic and
authoritarian regimes. These features include the presence of one-sided and unfair pol-
itical competition as well as the formal existence of a liberal constitution but with
serious deficiencies in its actual functioning.

Juan Linz argued'” that it is counterproductive to use adjective democracies—that is
democratic subtypes where adjectives are used to mark their differences from liberal
democracies—to replace the category of hybrid regimes, because it diminishes the
differences between democratic and hybrid regimes, and thus obscures the fact that
hybrid regimes do not live up to the criteria of liberal democracies. We believe that
this argument should not only be valid for democracies and mixed regimes, but also
for dictatorships and hybrid regimes. Modifying the label of authoritarian regimes
with adjectives such as “electoral” or “competitive” is useful only to a limited degree
when it comes to identifying hybrid regimes. Hence, those should be differentiated
from democracies as well as autocracies. Due to the wide variation among hybrid
regimes, we readily acknowledge that some of them are closer to democracies while
others have more in common with authoritarian regimes. Therefore, we find the differ-
entiation within hybrid regimes justified. Treating hybrid regimes as a separate category
helps avoid the debate about whether or not democracies with adjectives should be con-
sidered as democracies and authoritarian regimes with adjectives as dictatorships.

The unique model of the Hungarian hybrid regime and the EU

Although the Hungarian developments after 2010 were frequently compared to
authoritarian tendencies in Russia or Turkey, the rise of the Hungarian hybrid
regime, often referred to as the “System of National Cooperation” by Orban, to dis-
tinguish his own period from the previous two decades of liberal democracy, is not
the result of copying one or more existing models. As a hybrid regime, the Hungarian
political system has several unique features that compel us to regard the develop-
ments in Hungary as the formation of a rather new model.'* The specific character-
istics of this political system call for the partial reevaluation of extant concepts of
hybrid regimes.

There are two reasons why the Hungarian case outlines a new subcategory of hybrid
regimes. On the one hand, since 1989, Hungary has been the first—and so far only—
state in Europe that had a consolidated Western-type liberal democracy,"” but which
has abandoned this democratic regime by transforming its political system into a
hybrid regime. The hybrid regimes that have been hitherto analysed in the literature
emerged due to either the partial democratization of authoritarian regimes or the
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stagnation of the transition process. Therefore, hybridization used to be seen as a uni-
directional process. Its starting point and direction remained unquestioned even when
the various concepts of hybrid regimes appeared as partial refutations of the theories of
transitions, pointing out how the process of democratization partially or fully stagnated
and led to hybridization in some cases.'® Hungary is an example of how the political
system of a stable liberal democracy may erode, which demonstrates that hybridization
is a two-way process. The two-way nature of the process needs to be reflected in the
conceptual framework of hybrid regimes.

On the other hand, Hungary is the first, and currently only, completely developed
hybrid regime within the EU."” This fact deserves attention not simply because the
EU sees itself as a multi-level polity made up of liberal democracies bound together
by mutual respect for the EU’s value system as laid out in Article 2 of the Treaty on
European Union (TEU), which is formally incompatible with the presence of a
member state with a hybrid political regime, but also because the EU puts great empha-
sis on “political conditionality” in the accession process, stipulating that only stable
liberal democracies may gain membership in 2004 and afterwards.'"® Regarding
regime typology, Hungary’s membership of the EU is crucial as the EU fulfils a systemic
role in the functioning of this hybrid Hungarian regime.

Unlike these two unique features of hybridization in Hungary, “illiberal populism” is
not unheard of in other member states of the EU."” Through populist discourse and the
tools of mobilization, “illiberal populism” attacks the determinant features—that is,
liberal constitutionalism, the assumed limitations on the will of the democratic
majority—of the liberal consensus that has determined political reality after the
regime change.” This, together with the possession of political power, resources, and
support, eliminates the liberal and republican dimensions of democracy.”’ Pappas
makes the same argument’” when he calls the Greek and Hungarian political systems
“populist democracies”. On the other hand, others note the combined influence of
“paternalist populism” and “illiberal elitism”** or evaluate the regime as personalist,
racist, and ethnicist rather than populist.** We consider illiberal, anti-pluralist, hom-
ogenizing populism as an introductory feature of democratic derailment and hybridiz-
ation; that is, a necessary but not sufficient condition. The sufficient condition is the
kind of political power of illiberal actors that allows for the elimination of the insti-
tutional guarantees of liberal constitutionalism through a politically unilateral process
of constitutional engineering, which has only materialized in Hungary so far, but is
undoubtedly under construction in several other East-Central-European countries as
well.

Brief comparison to Poland

Beside Hungary, Poland has also enjoyed significant academic and international politi-
cal attention since the country departed on the illiberal development path in the autumn
of 2015.>° Obviously, several factors support the claim that the political developments
challenging liberal democratic institutions in these two countries are rather equal. Such
are commonalities in the political playbook, such as the neutralization of the Consti-
tutional Courts in both countries, the attempts to establish a certain degree of executive
control over the judiciary, the subordination of the public media to the governments for
propaganda purposes,”® the unhidden cooperation between the two regimes publicly

proclaimed in Jaroslav Kaczynski’s political plan “Budapest on the Vistula”,*” or the
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fact that the Polish and Hungarian governments strategically safeguard each other from
potential European sanctions.*®

Nevertheless, in spite of all above mentioned commonalities on the surface, until
now”” the political systems of Poland and Hungary have been showing rather different
characteristics. First, the democratic backsliding processes of the two countries are
obviously at different stages. As Pech and Scheppele rightly pointed out, the disman-
tling of democracy and rule of law in Poland is still in progress, while in Hungary
the hybrid regime is already entrenched and stabilized.”® In short, Poland is still a back-
sliding democracy, while Hungary represents a fully developed hybrid regime.

Second, as a result of the unequal development stages, the level of constitutional
capture also differs in the two countries significantly. Although the existence of a
certain kind of constitutional capture in Poland is undeniable,”" the examples of the
Polish Constitutional Tribunal and the Supreme Court clearly show that constitutional
capture in Poland is dominantly one-dimensional. In the most emblematic case, the
government led by the “Law and Justice” (PiS) party amended the national legislative
framework, and unconstitutionally intervened in the functioning of the Constitutional
Tribunal as well as in the election of its members to be able to fill the tribunal with loyal
acolytes and occupy it.** Similar developments have taken place in the Polish public
media,” and, following the legislation package of July 2017, it is rather obvious that
the government’s intentions with regard to the ordinary judiciary are no different
either.*

Importantly, in Poland, this “human resource” dimension of constitutional capture
based on court-packing and “office-grabbing” enables political control over the key
institutions of constitutional checks and balances. Compared to Hungary, where poten-
tial future democratic governments are going to face the tremendous challenge posed by
“unconstitutional” institutions anchored in the text of the Fundamental Law and in
legal norms requiring two-thirds constitutional majority, the legislative dimension of
constitutional capture in Poland is rather weak. This results in the fact that the national
legislative framework can be readjusted in a much simpler way to the previously existing
democratic standards than in Hungary, where such a readjustment would require a con-
stitutional supermajority by any future democratic government. Furthermore, from an
ontological perspective, it might appear that the use of the concept of “constitutional
capture” in the case of Poland, so long rather questionable as the electoral self-adjust-
ment mechanism of Polish democracy, definitely fails during the ongoing parliamen-
tary elections in 2019, or—as in the case of Hungary—the uneven political playing
field significantly reduces the chances of such a democratic self-adjustment.

Even if, due to the lack of constitutional supermajority, the Polish government’s
actions have seemed to be more aggressive and resulted in objective breaches of the
country’s constitution, while the Hungarian regime used to act in a way procedurally
consistent with the letter of the constitution, the outcome of the Polish approach and
the systemic changes caused by it turned out to be rather moderate when compared
to the Hungarian one. Furthermore, the differences in the way of acting, as obvious
as they might have seemed in the early days, are becoming more and more balanced
as the need for norm breaking is definitely lower since the Polish government effectively
took over control of the Constitutional Tribunal in December 2016.>> As Bitory convin-
cingly argues, “creative compliance” evolved to be a commonly shared phenomenon
among EU member states breaking European norms.’® As creative compliance, the
often quoted “peacock dance” of Orbdn, loses its uniqueness and the differences
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between the two regimes’” way of acting slowly evade, the opportunity rises to switch the
focus of analysis from the surface determined by political actions to the deeper struc-
tures of the political systems.

Based on these arguments, the common substance of “illiberal populism™’ behind
the democratic backsliding both in Poland and Hungary must be undoubtedly recog-
nized. However, from the perspective of the political systems’ characteristics, the two
countries represent different development stages and cannot be treated together or as
equals. Therefore, in spite of all substantial commonalities, Hungary qualifies, even
in a comparison to Poland, as a unique case of democratic backsliding, still being the
only one former consolidated liberal democracy in the EU that has reached the level
of a non-democratic system as a hybrid regime, thus justifying the special attention
paid to the Hungarian model.

The systemic functions of the EU in the working of the Hungarian hybrid
regime

Theories that describe the institutional structure and functioning of the EU suggest that
it should not be considered as an environment in which its member states’ political
systems operate but rather as a part of those systems. These include the notions of
multi-level governance,”® multi-level polity,” and multi-level constitutional system.*’
Thus, the EU does not only exert its influence through providing a framework, but
also fulfils systemic functions in the political systems of its member states.

Most scholars who have analysed the post-2010 relationship of Hungary and the EU
agree that the EU was not capable of standing up effectively to the constitutional engin-
eering process which has led Hungary in an authoritarian direction.*' The Orban
regime created unequal conditions for political competition, as well as a political and
constitutional system that favours the governing forces—that is, the elements that
satisfy the definitional requirements of hybrid regimes.

The EU fulfils three different functions in Hungary’s hybrid regime, serving as: (1) a
systemic constraint; (2) a supporter; and (3) a legitimizer of the regime. Nevertheless,
these functions are not specific to the Hungarian case. The EU would fulfil the same
functions in any hybrid regime or defective democracy that is a net beneficiary of the
EU’s cohesion policy.

Regarding its function as a systemic constraint, the EU played a Janus-faced role. On
the one hand, as expressed in its own discourse of legitimization, the European Com-
mission lacked the political and legal tools to confront effectively the Hungarian gov-
ernment over the dismantling of liberal democracy and liberal constitutionalism
except for initiating infringement proceedings against the country.*” On the other
hand, the joint efforts of the Council of Europe and the EU, especially through the judg-
ments of the European Court of Human Rights (ECtHR), could secure respect for per-
sonal freedoms at a relatively high level.

The reason behind these unique developments is that, whereas within the EU there is
no institutional or procedural precedent® to proceed against a member state in viola-
tion of the EU values laid down in Article 2 of the TEU, the protection of human rights
and basic civil liberties have long-standing traditions, stretching over several decades,
both at the ECtHR and the Court of Justice of the European Union (CJEU). Further-
more, there is a high correlation between the argumentation of these two courts due
to the fact that the case law of the ECtHR also serves as precedents in the jurisprudence
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of the CJEU. Furthermore, political considerations are much less influential in judicial
proceedings that concern human rights and civil liberties than in the protection of
democracy and liberal constitutionalism.

Accordingly, only when its actions have had a solid legal basis, either because they
were rooted in the legal clauses of EU treaties or in the case law of the ECtHR—for
example when the Hungarian government considered reinstating the death
penalty**—could the EU successfully confront the policies of the Hungarian govern-
ment. Even the neutralized Hungarian Constitutional Court, which was packed with
justices loyal to the governing Fidesz party, accepts and applies the jurisprudence of
the ECtHR, and therefore has declared several key clauses of the much debated Law
on Religion® in breach of the Fundamental Law.*® As a member state of the EU,
Hungary cannot afford to disregard the decisions of the ECtHR frequently and system-
atically because that would unequivocally and undeniably mean that Hungary violates
its obligation under EU treaties, to protect fundamental human rights and civil liberties.
In such cases the violation of norms could be determined and then legally defined, and
thus would make Hungary subject to firmer actions by European institutions than in
case of the less clear-cut violations of the principles of democracy and rule of law.

Even though the EU could not stop the deconstruction of liberal democracy, it did
help to slow down and prevent the undermining of liberal constitutionalism and the
concomittant curbing of human rights and liberties in Hungary. Consequently, it is
fair to say that membership in the EU matters: the EU has structurally constrained
the hybrid regime. Ultimately, the human rights and liberties of Hungarian citizens
are not guaranteed by such constitutional institutions as the Constitutional Court or
the Ombudsperson, because these were neutralized during the illiberal constitutional
engineering, but by the EU and the ECtHR of the Council of Europe.

It is indicative of the decline of the rule of law in Hungary that the number of appli-
cations by Hungarian citizens to the ECtHR increased by a dramatic 1,177 per cent,
from 436 to 5,569 between 2010 and 2016, while Hungary’s share of total applications
to the court rose from 0.71 per cent to 10.41 per cent in the same period. Hungary’s
share of ECtHR pending cases totalled up to 11.2 per cent in 2016, while the country’s
less than 10 million citizens represents approximately 1.25 per cent of the population
being under ECtHR jurisdiction. Hence Hungary currently has the highest number
of ECtHR pending cases on a per capita basis and the third highest number of
pending cases in total.*” These figures clearly support the claim that the ECtHR plays
an increasing, systemic role in the external protection of Hungarian citizens’ fundamen-
tal rights, while the number of Hungarian citizens seeking international legal remedy
against the judgments of the national judiciary has skyrocketed over the past few years.

On the one hand, the Hungarian Constitutional Court has been reflecting more on
the jurisdiction of the ECtHR and CJEU on the field of fundamental rights since 2010
than it has done before. On the other hand, the application of the ECtHR and CJEU case
law is also disputed more intensively within the Constitutional Court.*® The reason
behind this seemingly contradictory development is that, while the guiding light char-
acter of ECtHR/CJEU case law was never put into question within the Hungarian Con-
stitutional Court, there have been ongoing changes in this regard since 2011; hence
conscious reflections in the judgments of the Constitutional Court are unavoidable.*’
Although the Constitutional Court ruled in its judgment™ that the level of protection
provided by international legal mechanisms can be considered as minimum standards
of fundamental rights and freedoms, in several further politically sensitive judgments,
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the court did not follow this interpretation and did not maintain these minimum stan-
dards.”" In the absence of effective domestic forces, the EU and the ECtHR have become
the most important systemic level obstacles to the curbing of basic human rights and the
move towards a more authoritarian regime in Hungary. In general, Hungarian political
leadership is externally constrained by European law and institutions.

It is not easy to demonstrate through examples how the constraining function of the
EU works in practice because it is either a structural phenomenon, as in the case of
ECtHR jurisdiction, or the EU’s prohibitive and coercive actions are not always done
publicly. Open confrontation between the European Commission and the Hungarian
government emerged only in a limited number of, often controversial, cases. One of
these concerns the Hungarian government’s interest in reinstating the death penalty
in 2015. The unusually decisive reaction of the EU forced the government to
abandon the idea within two days.52 On the other hand, it must be noted that
Orban’s initiative was primarily aimed at influencing the political agenda and discourse
rather than originating from an honest intention to reinstate capital punishment. Given
the constraining mechanisms of the EU, Orban could anticipate the EU’s firm resistance
and that he would provoke effective EU intervention over an issue that Brussels was
immovable about. Indeed, he most likely hoped that, as a result, the EU will be more
permissive on other issues.

In other cases, the EU was determined but slow in getting its way. This gave the
Orban government enough time to present both the EU and the concerned parties in
Hungary with a fait accompli over such issues as the independence of the Data Protec-
tion Office or the premature pensioning of justices. These issues concern directly the
question of constitutional checks and balances rather than fundamental rights, yet
their impact over fundamental rights is undeniable. In both cases the CJEU, located
in Luxembourg, determined Hungary’s infringement of European law, but the court’s
decision in each case was limited to compensating the plaintiffs’ damages without a res-
titution order.>

In the case of the government’s attack on the Central European University (CEU),>*
the political and discursive reactions of European institutions and actors were more
determined than in any other previous case, excluding that of capital punishment.
The European Commission proposed the introduction of a new type of “broad political
dialogue” with Hungary due to serious concerns about the recent antidemocratic turn.>
Furthermore, the European Commission initiated its infringement procedure with
regard to the “lex CEU”,*® while the European Peoples Party (EPP), the European
party alliance of Fidesz, put Orban under previously never experienced pressure to
comply with the Commission’s position.”” Last, but not least, EPP’s evading support
for the Hungarian regime was also clearly mirrored by the European Parliament Resol-
ution threatening Hungary with the introduction of the famous Article 7 procedure
allowing the sanctioning of norm-breaking member states, which also enjoyed con-
siderable support among MEPs of the EPP.>® Whether the political conflict around
the “lex CEU” and the Hungarian Foreign Agent Act passed in June 2017, which stig-
matizes NGOs receiving financial resources from abroad, turns out to be clear-cut evi-
dence supporting the regime’s “externally constrained” character, or will result in an
overt authoritarian breakthrough, cannot be actually foreseen. However, bearing in
mind the determined character of EU reactions, they fit the frame of the presented
theory of external constraint under the current state of affairs.
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The working of the Hungarian political system, and the general pattern of Hungar-
ian-EU relations, provide more convincing evidence for the EU’s constraining function
than the cases cited above.” In individual cases it is difficult to determine beyond doubt
the original intentions of the Hungarian government and the exact influence that Brus-
sels’ opposition had on the final outcome. On the other hand, general tendency that
while as early as 2013 the Orban government made significant advances in the disman-
tling of the constitutional system of checks and balances and the creation the lopsided
arena of political competition, the curbing of fundamental rights has been done gradu-
ally®® with more caution and repeated references to European standards.

However, the EU not only constrains the expansion of the hybrid regime in Hungary
but also contributes to its survival and, paradoxically, plays a regime supporting func-
tion. The ruling elite’s appropriation of public resources is a frequent element of the
definition of hybrid regimes,®' and just as much an organic part of everyday Hungarian
political reality.®> Between 2014 and 2020 Hungary is projected to receive, on average,
3.89 per cent of its gross national income from the EU cohesion fund.®® Nearly all the
public resources committed to national development policy come from these EU
resources. Considering that the reports of both the European Commission and Trans-
parency International found that in about 50 per cent of public procurement procedures
there is only one tender offer and 70 per cent of these procedures are riddled with cor-
ruption, which often results in a 25 per cent spike in pricing and in an additional cor-
ruption premium,*® it is easy to understand the regime sustaining function of the EU’s
developmental funds in the operation of the machine of corruption in Hungary. If we
also take into account the centralized nature and politically organized “reverse state
capture” in Hungary one can see how corruption is supporting the regime. In this
process, political and economic “entrepreneurs”, often called “political family”,
occupy the state from inside, and they operate their own network of corruption.®®

The resources of the European cohesion policy add to the abundance of public
resources that can be appropriated by the national ruling elite for its own purposes®®
and thus contribute to the uneven political playing field.*” Additionally, through
increasing market demand and the potential multiplier effects of investment projects,
the EU cohesion fund has contributed to the stability and modest growth of the
economy, and thus the political stability of the regime. Consequently, the Hungarian
government is interested in preserving the country’s membership of the EU, at least
during the financial cycle coming to an end in 2020. It cannot (yet) seriously entertain
the idea of leaving the EU, despite the increasing anti-EU flavour of its illiberal and
Eurosceptic rhetoric. For the time being, the decision-makers of the Orbdn regime
are willing to accept the regime constraining function of the EU in order to be able
to enjoy its regime supporting role.

In addition to the two above functions, the EU plays a less significant role as legit-
imizer of the regime. As it was suggested in the conceptual debates about the nature of
the Hungarian regime, theoretically Hungary as a member of the EU can only be a
democracy.®® While we pointed out above that this reasoning ignores the literature
that focuses on the potential sanctioning of the developments taking place in
Hungary,” it does reveal the flaw in the EU’s approach. Article 7 of the TEU would
have obligated the EU to initiate proceedings against Hungary if it found Hungary in
serious violation of the values laid down in Article 2 of the treaty. Why this did not
happen is the subject of several other studies.”” Regardless of the flaws in Article 7,
the fact remains that lack of sanctions and open criticism of the political developments
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in Hungary indirectly legitimize the Orbdn regime, and strengthen the self-legitimizing
discourse of its leaders who argue for the illiberal but democratic nature of their regime.

Based on the above explained fundamental patterns of interaction between the EU
and the Orban regime, one can assume that the Hungarian hybrid regime could
openly move toward authoritarianism in two cases. First, if the EU drastically alters
the generous nature of the cohesion funds, or if the EU denies or limits access to cohe-
sion transfers of member states that violate EU values. In either of these instances, the
lack of financial motivation could prompt Hungary—and any other future hybrid
regime within the EU—to lose interest in remaining in the EU, and such regimes
could realistically be expected to leave so as to shake off the EU’s constraining function.
Second, if, as result of its political and economic crises, the EU ceases to work as a pol-
itical community of liberal democracies based on mutual values and interests, and thus
is no longer able to fulfil its above-mentioned constraining function, then we can expect
Hungary to move further towards authoritarianism. Considering current developments
in both European and Hungarian politics one cannot fully rule out the possibility of
either of these two scenarios in the future.

Finally, how does our “externally constrained hybrid regime” approach relate to the
international dimension of democratization? Levitsky and Way identify the strength of
Western influence (leverage) and the density of social contacts to Western societies
(linkage) as the two key international factors of internal democratization or hybridiz-
ation.”' The validity of their argument can hardly be criticized in a global context.
However, its explanatory power is rather limited with regard to the recent Hungarian
and Polish democratic backsliding processes. The reason behind this weakness can
be traced back to the fact that the authors partially misidentify the role and functions
of the EU within the linkage and leverage dimensions. According to Levitsky and
Way, it could be deemed impossible that an EU member state linked with the strongest
possible economic and social ties to the centre of Western democracy, and being rather
dependent on this centre in economic and financial terms,”? slides back from a conso-
lidated liberal democracy to a hybrid regime. Especially because the authors attribute a
further positive characteristic to the EU beside the evident capability of influencing and
the high density of connections between the EU and its member states. According to
them, only in the case of the EU could a consistent democratization practice be ident-
ified, which is not exclusively narrowed down on the electoral dimension of democracy,
but embraces the protection of fundamental freedoms and the condition of a level pol-
itical playing field as well.”?

In contrast to that statement, the EU rather lacks any detailed benchmarks with
regard to what constitutes a level political playing field, or the quality of checks and bal-
ances in its member states. Although a functioning system of checks and balances was
considered an important part of the conditions of “external political governance” pre-
scribed for the candidate countries, the EU does not have extensive competence in the
field of “internal political governance”,”* which could successfully transfer this con-
dition to the member states either by European law or in any other form. Opposing
the thesis stating that high linkage increases the chance of external intervention to safe-
guard liberal democracy,” in the Hungarian case one could experience the opposite.

These contradictions can be understood better if one considers the linkage/leverage
theory as a general mezzo-level theory, while the model of the “externally constrained
hybrid regime” can be used as a focused, micro-level approach at the level of the EU. It
does not question the general validity of the mezzo-level explanation, but in the unique
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environment of the European multi-level polity the insights won by the micro-level
model overwrite the previous one.

Conclusions

The unique nature of the Hungarian regime that makes it a new hybrid regime model
begs the question whether this regime’s characteristics allow for contributions to the
comparative theories of political regimes. We claim it is necessary to treat hybrid
regimes that are part of a multi-level polity as a distinct subtype. Although currently
this subtype only applies to EU-Hungarian relations, the EU’s role is crucial in under-
standing the nature of a hybrid regime, or even democratic backsliding, in a member
state. Future research should explore further the EU’s role in the transformation of
the political system of Hungary and other currently democratic states, such as
Poland, which have stepped onto the illiberal path.

Considering the main questions of the contemporary debate about hybrid regimes,
we argue that hybrid regimes should be seen as a distinct category of regimes rather
than subtypes of either democracies or dictatorships. While in democracies a “level
playing field” is guaranteed for political competition, in hybrid regimes this crucial
component is missing; thus competition is systemically unfair and occurs on an
“uneven political playing field”.”® It is evident today that hybridization can no longer
be considered a one-way process or a distortion of the democratic transformation of
an authoritarian state. Stable, consolidated democracies may also fall victim to the
process of hybridization. Based on such objective definitional traits as the existence
but unfair and unjust nature of political competition or the system-level absence of
liberal constitutionalism, we conclude that hybrid regimes constitute a third group of
regimes between democracy and dictatorship.

Juan Linz’s argument that it is counterproductive to use adjective democracies to
replace the category of hybrid regimes because it diminishes the differences between
democratic and hybrid regimes, and thus obscures the fact that hybrid regimes do
not live up to the criteria of liberal democracies (i.e. “the” democracies) also needs to
be extended.”” Hybrid regimes need to be differentiated not only from democracies
but also from authoritarian dictatorships. Hence, augmenting authoritarianism with
adjectives such as “competitive” or “electoral” may be necessary, but is not sufficient
for a general description of hybrid regimes. Given the variety among hybrid regimes,
it is necessary to reflect on several new dimensions and, possibly, create additional sub-
types within hybrid systems. This way we can avoid treating democracies with negative
adjectives (“illiberal”, “delegative” etc.) as democracies and authoritarian regimes with
positive adjectives as dictatorships. Our approach could thus limit the erosion of the
concept of democracy particularly in the field of theorizing and within academia but
also, to a limited extent, in the public discourse as well.

In summary we have argued in this study that Hungary’s “System of National
Cooperation” belongs to the group of hybrid regimes, and there is a gap in the literature
of regime typologies that needs to be filled by analysing and understanding the func-
tions of the EU in the development of the political systems of its member states.
Taking these arguments into account we have introduced a new concept of “externally
constrained hybrid regime” to describe the Orban regime and to understand the nature
of constant interplay between the community of democratic states and their non-demo-
cratic member.
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