ii.

iii.

iv.

1 Art 6(1) and (3) TEU, and Cases C-402 and 415/05 P Kadi & Al Barakaat International Foundation v Cou ci
Commission (Kadi I) [2008] ECR [-6351, [308].
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 human rights standards, including the provisions of the Charter and general principles of
 are binding on the EU and its institutions and bodies in all of their activities, and on the
,mber States when they act within the scope of EU law, the latter being an issue that features
quently in the case law.

{2

HUMAN RIGHTS IN THE EU

e EU has gradually integrated, or ‘mainstreamed’, human rights concerns into many of its
licies. The most important internally-oriented policy of this kind is EU anti-discrimination
2 and a second is the field of data protection and privacy. In EU external relations, human
yhts have featured prominently, if inconsistently.> The EU actively promotes its ‘hum;n rights
1 democratization’ policy in many countries around the world, and uses human rights clauses
its international trade and development policies. It has imposed a human rights-based ‘politi-
] conditionality’ on candidate Member States, and claims to integrate human rights concerns
roughout its Common Foreign and Security Policy. The EU in 2009 concluded its first major
ternational human rights treaty, the UN Convention on the Rights of Persons with Disabilities

ith both internal and external policy implications. ’

1 CENTRAL ISSUES

here have been other significant institutional initiatives in the human rights field, including
e establishment in 1999 of a sanction mechanism for serious and persistent breaches of human
ghts in Article 7 TEU, and the creation of an EU Fundamental Rights Agency in 2007. However,
espite much debate and critique, most recently in relation to the adoption of repressive and anti—)

emocratic measures by the Hungarian Government in recent years, the Article 7 mechanism
as proven problematic.

The status of human rights within the EU legal order has changed dramatically since its foy
tion in the early 1950s. While the draft European Political Community Treaty in 1953 wo
made the European Convention on Human Rights part of the law of the new Communitie
Treaty was never adopted due to France’s rejection of the closely-linked Defence Comm
Treaty in 1954. Consequently, the EEC and Euratom Treaties in 1957 omitted any referen
human rights. Over sixty years later, however, human rights occupy a central position withi
EU legal order. The EU Charter of Fundamental Rights and the general principles of EU lay
rank alongside Treaty provisions as primary norms of EU law,' and there is a growing El
law dealing with human rights issues.

Notwithstanding these extensive developments in the human rights field, the EU’s status as a sig-
vificant human rights actor or organization has been questioned.* Critics have suggested that EU
attention to human rights often constitutes little more than rhetoric or self-serving instrumen-
falism.” In the fields of immigration and asylum, the EU has been sharply criticized for neglect-

g and undermining human rights concerns.® With thousands of asylum-seekers and refugees
dying at Europe’s borders and on the seas, the EU Ombudsman opened an investigation into
compliance with human rights standards by the EU’s border agency, Frontex.” Even within the
EU, the austerity measures mandated by the EU in response to the Euro crisis have been reported

to have had a sharply negative impact on the economic and social rights of the most vulnerable
populations.®

There are three formal sources for EU human rights law listed in Article 6 TEU. The firs
most important is the EU Charter of Fundamental Rights which gained binding legal fo
2009. The second is the ECHR, which for decades was treated by the ECJ as a ‘special sout
inspiration” for EU human rights principles. The third is the ‘general principles of EU k
body of legal principles, including human rights, which were developed by the EC] over the)
before the Charter of Rights was drafted. General principles are said by the ECJ to be de
from national constitutional traditions, from the ECHR, and from other international tr
signed by the Member States. These three sources overlap, creating some legal confusion
other sources of international human rights law have occasionally been invoked by the EC

The CJEU has made it clear in recent years that the Charter is now the principal basis on
the EU Courts will ensure that human rights are observed, and the proportion of cases in
the CJEU has drawn on ECHR case law has declined since the coming into force of the Cha

Article 6(2) TEU declares that the EU shall accede to the ECHR. This was intended to intro
a degree of external accountability by ensuring that EU action could be challenged beforea
EU court for compatibility with ECHR provisions. However, the CJEU dealt a surprising blo
the prospects for EU accession when it ruled in 2014 that the long-negotiated draft Agreeme
Accession of the EU to the ECHR was incompatible with the EU Treaties and with the autom
of the EU legal order in several fundamental ways. ‘

M

7"1 25.
"‘- http://eeas.europa.eu/human_rights/index_en.htm.
> Alston, ] Heenan, and M Bustelo (eds), The EU and Human Rights (Oxford University Press, 1999), in particular

V:{lj Bpgc)landy, “The European Union as a Human Rights Organization: Human Rights and the Core of the
0 Union (2000) 37 CMLRev 1307; A Rosas, ‘Is the EU a Human Rights Organization?’, CLEER Working Paper

g

A Williams, EU Human Rights Policies: A Study in Irony (Oxford University Press, 2004). For criticisms of the EU

ahuman rights perspective see, Amnesty International, The EU and Human Rights: Making the Impact on People

£ (2009); K Roth, “Fill i id: i i
:’,‘ . » ‘Filling the Leadership Void: Where is the European Union?’ (Human Rights Watch World

--4 eig, ?.mr.lesty International, The Human Cost of Fortress Europe, 9 July 2014

nitiative Inquiry concerning the means through whi :
‘ _ gh which FRONTEX ensu t i in Joi
l.'I. OEperatlons, 01/9/2014/MHZ, opened in October 2014, resrespectforhuman rights in oint

[he isi ; i
. l;;ogefu? Qrzszs and its Human Cost (Caritas Europa, 2014); C Kilpatrick and B de Witte (eds), ‘Social Rights
. 2014/15.1?\2158 in the E}lrozonez T.he Role of Fundamental Rights Challenges’, EUT Law Department Working
3 alomon, ‘Of Austerity, Human Rights and International Institutions’ (2015) 21 ELJ 421; A Poulou

ncial Assistance Conditionalit i i i
e e ity and Human Rights Protection: What is the Role ofthe EU Charter of Fundamental
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2 INTRODUCTION

ncept of ‘general principles of Community law’ dates back to the founding of the ECSC
the ECJ equivocated as to the meaning of the concept, and as to what it should include.!! It,
d attempts to treat fundamental rights as part of general principles of law,'2 but its approac.h in
.spect changed in 1969 in the Stauder case.!?
some years beforehand, anxious discussions had taken place within the European Commission
arliament about the implications of the doctrine of supremacy of EU law which the Court had
ounced in Costa v ENEL," and specifically about the perceived risk that human rights protected
‘domestic constitutions might be undermined by this doctrine.!s The Commission President
ed that fundamental human rights were part of the ‘general principles’ of EU law which, although
omous in source from national constitutions, nevertheless took into account the’ commf;n
T . nceptio'n.s of the Member States.'® Taking its cue from these discussions, the ECJ in Stauder
The provisions of the Charter shall not extend in any way the competences of the Union as de ynded positively to .an argument based on the fundamental right to human dignity, which the
in the Treaties. K cant alleged was violated by the domestic implementation of an EU provision concerning a
dized butter scheme for welfare recipients.”” Having construed the EU measure in a manr%er

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the g : .
eral provisions in Title VIl of the Charter governing its interpretation and application and with; stent with protection for human dignity, the ECJ declared that it ‘contains nothing capable of

regard to the explanations referred to in the Charter, that set out the sources of those provisions. dicing the fundamental human rights enshrined in the general principles of Community law
2. The Union shall accede to the European Convention for the Protection of Human Rights protected by the Court’* In Stauder the ECJ thus for the first time affirmed a category of ‘general

Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in ciples of EU law’, which included protection for fundamental human rights Notably, the impetus
g this development was the fear of a threat to the supremacy of EU law, a concern whicil as we shall

below, continues to animate the Court’s development of EU human rights law."

he famous Internationale Handelsgesellschaft case followed shortly afterwards, in which the
'man Federal Constitutional Court was asked to set aside an EU measure concerniil forfeiture of
export-licence deposit which allegedly violated German constitutional rights and pfinci les such
conomic liberty and proportionality. P

The constitutional framework of the EU today boasts an impressive array of human rights proyjs
The Treaties declare that the EU is founded on respect for human rights, they give binding e
the Charter of Fundamental Rights and Freedoms, and they mandate EU accession to the ECHR
Treaties require all candidate Member States to adhere to these values, and they include a sap
mechanism for existing Member States which seriously and persistently violate such rights. Arjg
TFEU provides a legal basis for a strong EU anti-discrimination regime. The centrepiece of

human rights framework is Article 6 TEU which provides:

1. The Union recognises the rights, freedoms and principles set out in the Charter of Funda
Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 20

Treaties.
3. Fundamental rights, as guaranteed by the European Convention for the Protection of Hui

Rights and Fundamental Freedoms and as they result from the constitutional traditions commol
the Member States, shall constitute general principles of the Union's law. 1

These developments are, however, relatively recent. For many years the European Econc
Community was primarily focused on the creation of a common market, even if efforts to broa
the integration project were never entirely off the agenda.” It was not until the 1970s that hui
rights concerns regained formal institutional recognition by the European Community, in '
by the ECJ and the Member States. The most significant developments came throughout the [
with the adoption of the Maastricht and Amsterdam Treaties and the drafting of the EU Chart

roots in the common market project retains its significance since, despite the EU’s constantly

ing nature and the recognition of human rights as part of its law and policy, the EU’s dominant# ‘
P Craig, ‘General Pr inciples of Law: Treaty, Historical and Normative Foundations’ in K Ziegler, P Neuvonen, and

,- gr;o—ll}:;)st (eds), Rese?arch Hand'book on General Principles of EU Law (Edward Elgar, forthcoming)
'C e Stork v High Authority [1959] ECR 17; Cases 36, 37, 38 and 40/59 Geitling v High Authority [1960] ECR
ase 40/64 Sgarlata and others v Commission [1965] ECR 215. 7
3 Case 29/69 Stauder v City of Ulm [1969] ECR 419.
i gase 6/64 Costa v ENEL [1964] ECR 585.
BiSee t :
k. ;eo vlle ;e;pgrt by Fernand Dehousse, a Belgian member of the European Parliament, Report on the Supremacy of
Remarrk a?\(/)\;ls}l Law (lylf the Member States, Eur Parl Doc 43 (1965-66) [1965] JO (2923) 14 ’
s of Walter H i iti :
B er Hallstein, Eur Parl Deb (79) 218-222 (French Edition) (17 June 1965), discussing the Dehousse
7 Case 29/69 Stauder (n13).F imi )
: .For 1
ot 1_1)1063. asimilar case more recently see Cases C-92-93/09 Volker und Markus Schecke GbR
1 gase 29/69 Stauder (n 13) 7).
ee &
] (nn 111-114) and (n 202) and text. Compare G Delledonne and F Fabbrini, “The Founding Myth of European

4man Rights Law: Revisiti ; 3 .
o evisiting the Role of National Courts in the Rise of EU Human Rights Jurisprudence’ (2019) 44

today remains economic.

9 For discussion of the early years of the Communities with regard to human rights, see M Dauses, “The Protec
of Fundamental Rights in the Community Legal Order’ (1985) 10 ELRev 398, 399; P Pescatore, “The Context
Significance of Fundamental Rights in the Law of the European Communities’ (1981) 2 HRL] 295.

10 For a post-Lisbon overview, see S Douglas-Scott, “The European Union and Human Rights after the Tre:

Lisbon’ (2011) HRLR 1.
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Case 11/70 Internationale Handelsgesellschaft v Einfuhr- und Vorratstelle
fiir Getreide und Futtermittel
[1970] ECR 1125

arly, international treaties for the protection of human rights on which the Member States have
rated or of which they are signatories, can supply guidelines which should be followed within
nework of Community law.
THE ECJ A \

3. Recourse to the legal rules or concepts of national law in order to judge the validity of mea
adopted by the institutions of the Community would have an adverse effect on the uniformity a
cacy of Community law. The validity of such measures can only be judged in the light of Compy
law. In fact, the law stemming from the Treaty, an independent source of law, cannot becaus
very nature be overridden by rules of national law, however framed, without being deprived of jts
acter as Community law and without the legal basis of the Community itself being called into g ]
Therefore the validity of a Community measure or its effect within a Member State cannot be g
by allegations that it runs counter to either fundamental rights as formulated by the constitution of
State or the principles of a national constitutional structure. ;-

4. However, an examination should be made as to whether or not any analogous guarantee j he
in Community law has been disregarded. In fact, respect for fundamental rights forms an integral _,
the general principles of Community law protected by the Court of Justice. The protection of such i
whilstinspired by the constitutional traditions common to the Member states, must be ensured withif
framework of the structure and objectives of the Community. It must therefore be ascertained, in the
of the doubts expressed by the Verwaltungsgericht, whether the system of deposits has infringed r
of a fundamental nature, respect for which must be ensured in the Community legal system.

icle 6(3) TEU today, which otherwise codifies the ECJ’s case law on the general principles of law,
ns only the ECHR and national constitutional traditions as sources of inspiration, and omits
gs reference to other international human rights instruments. However, the ECJ has continued
time to time to cite international human rights treaties other than the ECHR,% and Article 6(3)
ainly be read as an affirmation of the ECJs ‘general principles’ case law.!

(a) THE ECHR AND GENERAL PRINCIPLES OF EU LAW

to the enactment of the Charter of Fundamental Rights, the main international instrument
e protection of human rights drawn upon by the ECJ as a ‘special source of inspiration’ was the
pean Convention on Human Rights. From early on the EC]J declared that EU legislation such as
restricting the powers of Member State authorities to limit free movement and residence,? as
legislation on the right to judicial review, protection against sex discrimination, data protec-
and privacy rights, were specific EU law manifestations of general principles enshrined in the
R.” However, the ECJ notably never ruled that the ECHR was formally binding upon the EU,
hat its provisions were formally incorporated into EU law,?* but Article 6 TEU has, since 1992,
red expressly to the ECHR. More practically, the ECJ and the CFI2 routinely cited the ‘special
ificance’ of the ECHR, and the rulings of the Court of Human Rights, as a key source of inspira-
for the general principles of EU law.? This allowed the ECJ to continue to assert the autonomy
upremacy of EU law, which, as we shall see below, remains a key concern of the Court.

her, by treating the ECHR as a source of inspiration rather than a formally binding or fully
yrporated bill of rights, the ECJ retained the freedom for EU law to ‘go beyond’ or diverge from the
vention in certain ways. This is exemplified by the right to lawyer—client confidentiality in AM ¢
nd AKZO,? refugee rights,” and data protection.*® The idea of the ECHR as a ‘floor’ rather than

The ECJ upheld the EU measure, ruling that the restriction on the freedom to trade was not dispr
tionate to the general interest advanced by the deposit system. When the case returned to the Ger.
court, however, the national court concluded that the principle of proportionality in German con
tional law had indeed been violated by the EU deposit system. The effect of this and of subsequent ¢
on the constitutional relationship between EU law and German law is discussed in Chapter 10, b u
case provides an interesting illustration of the difficulty facing the ECJ in seeking to integrate ‘com
constitutional principles’ from the Member States into the EU legal order. 4

|
4 GENERAL PRINCIPLES OF EU LAW: ECI DEVELOPMENT ee Case C-540/03 European Parliament v Council [2006] ECR 1-5769, [57] citing the UN Convention on the
5 ts of the Child, and Case C-354/13 FOA v Kommunernes Landsforening (Kaltoft) EU:C:2014:2463, [53] on the UN
vention on the Rights of Persons with Disabilities. ’
See, €8, HHofmann and C Mihaescu, “The Relation between the Charter’s Fundamental Rights and the Unwritten
eral Principles of EU Law: Good Administration as the Test Case’ (2013) 9 EuConst 73.
; Case 36/75 Rutili v Minister for the Interior [1975] ECR 1219.
C_:;Zeg §224/84 Johnston v Chief' .Con's?able of the. RUC [1986] ECR 1651, [18]; Case C-424/99 Commission v Austria [2001]
3 , [45]-[47] on access to judicial Protectlon; Case C-13/94 Pv S and Cornwall County Council [1996] ECR 1-2143,
e C-185/97 Coqte v Granada Hospitality [1998] ECR I-5199, [21]-[23] on discrimination; Cases C-465/00, 138 and
(01 Rechnungshof v Osterreichischer Rundfunk [2003] ECRI-12489, on privacy and data protection. ’
: 'é}_lgé:l(/)villrtpon the contrary has.dr.awn attention to the fact that the ECHR is not formally incorporated into EU law: eg
. Schindler v Commission EU:C:2013:522, [32] and Case C-617/10 AkerbergFransson EU:C:2013:105, [44].
2/98,Mwever, Case "{‘—347/94 Mayr-Melnhof Kartongesellschaft mbH v Commission [1998] ECRII-1751, [311]; Case
g aﬁn?smannrohren-Werke v Commission [2001] ECR I1-729, [59], in which the General Court ruled that it
eJurlsdzjctlon to ‘apply’ the ECHR and that it was not part of EU law.
e».eg, ase C-260/89 ERT v DEP and Sotirios Kouvelas [1991] ECR 1-2925 [41]; Opinion 2/94 on Accession b
'gumty to the ECHR [1996] ECR 11759, [33]; Case C-299/95 Kremzow v Austria [191;7] ECRI-2629, [14]. pile
‘ ase 155/79 AM e~ S Europe Ltd v Commission [1982] ECR 1575.
A Case C-550/07 P Akzo Nobel Chemicals v Commission [2010] ECR I-8301.

] Cgslig;;l265/07 ElgafajivStaatssecretaris van Justitie [2009] ECRI-921. Compare Case C-542/13 M’Bodj v Belgium

Case C-28/08 Commission v Bavarian Lager [2010] ECR I-6055.

The ECJ henceforth emphasized the autonomy of EU general principles of law, and their origi
the legal cultures of the Member States. In Nold, concerning the drastic impact on the applic
right to a livelihood of the EU’s regulation of the market in coal, the Court identified internati
human rights agreements and common national constitutional traditions as the two primary soul
of ‘inspiration’ for the general principles of EU law. J

I

Case 4/73 Nold v Commission ‘
[1974] ECR 491 4

13. Asthe Court has already stated, fundamental rights form an integral part of the general princf
of law, the observance of which it ensures. 3

In safeguarding these rights, the Court is bound to draw inspiration from constitutional traditio
common to the Member States, and it cannot therefore uphold measures which are incompatible Wi
fundamental rights recognized and protected by the Constitutions of those States.
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| 41 ywhereas the ECJ cited none of these sources. While the ECJ repeated its statement
rte;’e effect that it would look to ‘the guidelines supplied by international instruments
it tti on of human rights on which the Member States have collaborated or to which they
J ’ jes’, 2 in Kadi I and Kadi II it cited only the EU Charter and the ECHR as sources for the
hts norms applicable in the case.*’ . .

while many provisions of the EU Charter are based on internatlo.nal hl‘Jman rights
ts:“ as the explanatory notes to the Charter indicate,* those internatl?nal instruments
',,‘ art from the ECHR, been treated as influential or persuasive authority in the interpreta-
he ECJ of Charter provisions.*® ) o '

s been argued that EU fundamental rights standards should be ‘indexed’ to 1nternat10nz’al
rights standards, not least so as to avoid requiring Member States to choose between their
EU law and their other international commitments.”” More generally, the CJEU’s empha-
'\ EU’s constitutional autonomy and its relative disconnection from the wjder internati(')nal
rightS system, including through devices such as disconnection clauses*® and presumptions
‘ ] trust,” has given rise to critical comment. The emphasis by the CJEU on the autonomy of
legal order in its recent rejection of the draft Agreement on Accession of the EU to the ECHR

arpened those critiques.*

a ‘ceiling’ for EU human rights law was maintained by Article 52(3) of the Charter of Fupg
Rights, which specifies that the meaning and scope of those Charter rights that correspon
guaranteed by the ECHR is to be the same as those laid down by the ECHR,?! but that ‘thig 5
shall not prevent Union law providing more extensive protection’. '

() INTERNATIONAL HUMAN RIGHTS INSTRUMENTS

Apart from the ECHR, the EC] has rarely drawn on other regional and internationa] instry
and this neglect has attracted criticism.* In Defrennev Sabena I11,% the ECJ, deeming the elim
of sex discrimination to be a fundamental EU right, drew on the European Social Charter o
of the International Labour Organization Conventions,* and it has cited ILO Conventiong j
ous labour law cases. In a challenge brought to the Family Reunification Directive by the Ey;
Parliament, the ECJ, while upholding the Directive, drew on the International Covenant on Cis
Political Rights (ICCPR) and on the International Convention on the Rights of the Child, and re
to three other Council of Europe human rights instruments mentioned in the Directive 3 Th
Convention on Refugees (the Geneva Convention) has regularly been cited in cases dealing
EU’s Directives on minimum standards and reception conditions for asylum-seekers, since the
lation expressly draws on the Geneva Convention.?® Both the International Covenant on Ecor
Socialand Cultural Rights (ICESCR)*” and the ICCPR*® have been cited bythe ECJin ahandfulg %
although the Court was dismissive of an opinion given by the ICCPR’s Human Rights Commif

and rejected reliance on the Oviedo Convention on Human Rights and Biomedicine when inter dgments of the Court have drawn relatively infrequently on national constitutional provisions,
ing an EU directive on the basis that not all Member States had ratified the Convention 40 E the symbolic prominence given both by the Court and the EU Treaties to the ‘common consti-
In the famous Kadi I case, in which the ECJ annulled the EU’s implementation of UN ec nal traditions’ of the states.! While occasionally the Advocate General has conducted a survey

Council anti-terrorist asset-freezing resolutions for violating fundamental rights, the CFI ¢ tional constitutional provisions, the Court has much more rarely cited any specific constitutional
tomary international law and ‘ius cogens rules of international law’, as well as principles referred 3

(c) NATIONAL CONSTITUTIONAL TRADITIONS

jision.*?

‘Case T-315/01 Kadi v Council and Commission [2005] ECR 11-3649, [228]-[231].

Cases C-402 and 415/05 P Kadi I (n 1) [283].

Tbid [333]-[376]. For the subsequent rulings of the General Court and the CJEU on appeal, following the re-listing

Kadi by the Commission, see Case T-85/09 Kadi v Commission and Council (Kadi II) [2010] ECR II-5177 and Case

584/10 P Commission v Kadi (Kadi II) EU:C:2013:518.

t Examples are the ICCPR, the ICESCR, the Council of Europe Convention on Human Rights and Biomedicine,

Rome Statute of the International Criminal Court, the UN Convention on the Rights of the Child, the Geneva

wvention on Refugees, and the various Social Charters of the EU and the Council of Europe.

9 The Explanations to the Charter are given interpretative significance by Art 6(1) TEU and Art 52(7) of the Charter.

e text of the explanations is available in the Official Journal at [2007] O] C303/17.

% For reliance by the CJEU on interpretations of the ECHR by the Strasbourg Court in cases invoking the Charter

Rights, see the cases at (n 31) above.

47 See the Network of Independent Experts’ Report of the Situation of Fundamental Rights in the EU and its Member

ates 2002, http://ec.europa.eu/justice/fundamental-rights/files/cfr_cdf_2002_report_en.pdf, 21-24.

#8 Disconnection clauses are sometimes used by the EU when signing regional or international treaties, including

iman rights treaties. Such clauses provide that the EU and its Member States, in relations between themselves, will
ply the rules of EU law rather than the provisions of the relevant treaty. Critics have cautioned that this could lead

) the lowering of standards below the “floor’ set by the international instrument. See, eg, Art 40(3) of the Council of

urope Convention on Action against Trafficking in Human Persons 2005 (CETS no 197).

4 In Opinion 2/13 on EU Accession to the ECHR EU:C:2014:2454, [192], the CJEU pointed out that—as in the Melloni
ase (n 111)—EU law may require Member States not just to presume that other Member States are observing human
tights, but also to refrain in most cases from checking whether other Member States have done so.
>0 Opinion 2/13, ibid.

3 For a case in which the General Court agreed that national parliamentary traditions could potentially form a
source of inspiration for the general principles of EU law, see Cases T-222, 327 and 329/99 Martinez, Gaulle, Front
Mational and Bonino v European Parliament [2001] ECR I11-2823, [240].

32 See, eg, Case 17/74 Transocean Marine Paint v Commission [1974] ECR 1063, [17].

31 The CJEU has looked to relevant ECtHR case law for guidance on the interpretation of Charter Articles in
cases, eg Case C-400/10 PPU JMcB v LE [2010] ECR I-8965; Case C~279/09 DEB v Bundesrepublik Deutschland v
ECR1-13849, [35]-[52]; Case C-510/11 P Kone v Commission EU:C:2013:696, [20]-[22] on effective judicial protec
Case C-168/13 PPU Jeremy F EU:C:2013:358 [43]-[44] on an effective remedy; Cases C-71 and 99/11 Bundesrept
DeutschlandvY and CEU:C:2013:518 on religious freedom; Case C-334/12 RX-I1Arango Jaramillo v EIBEU:C:2012
[42]-[43] on the right to a Court; Case C-562/13 Abida EU:C:2014:2453, [47]-[53] on refugee rights; Case C- 9
Schwartz v Stadt Bochum EU:C:2013:670, [27] on data protection; Case C-34/13 Kusionovd EU:C:2014:2189, [64] on
right to a home/accommodation; Case C-398/12 M EU:C:2014:1057, [38]-[40] on ne bis in idem.

32 O de Schutter and I Butler, ‘Binding the EU to International Human Rights Law’ (2008) 27 YBEL 277 T Ahmed:
I de Jestis Butler, “The EU and Human Rights: An International Law Perspective’ (2006) 17 EJIL 771; G Gaja, “The Ch
of Fundamental Rights in the Context of International Instruments for the Protection of Human Rights’ (2016) 1 EP

33 Case 149/77 Defrenne v Sabena [1978] ECR 1365. ]

34 [1978] ECR 1365, [26]. See also Case 6/75 Horst v Bundesknappschaft [1975] ECR 823, 836, where AG Reischl di
onan ‘internationally recognized principle of social security as set out in Art 22(2) of International Labour Conven!
No. 48 on the Maintenance of Migrants’ Pension Rights of 1935’

35 Case C-540/03 European Parliament v Council (n 20) [37]-[39], [57], [107]. The three Council of Europe inst
ments were the European Social Charter 1961, the Revised European Social Charter, and the European Convention
the Legal Status of Migrant Workers 1977. )

36 See, eg, Cases C-175-179/08 Aydin Salahadin Abdulla v Germany [2010] ECR I-364; Cases C-57 and 101
Bundesrepublik Deutschland v B [2009] ECR 1-285; Case C-31/09 Bolbol EU:C:2010:351; Case C-364/11 Abed El Ka e
El Kott EU:C:2012:826; Case C-79/13 Saciri EU:C:2014:103.

37 Case C-73/08 Bressol v Gouvernement de la Communauté frangaise [2010] ECR I-181 in the context ofacce
students to higher education. g

38 Case C-244/06 Dynamic Medien Vertriebs GmbH v Avides Media AG [2008] ECR I-505.

39 Case C-249/96 Grant v South West Trains Ltd [1998] ECR I-621, [44]-[47)

40 Case C-237/09 Belgium v De Fruytier [2010] ECR [-316.
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'

sther question arising when the ‘common constitutional traditions’ are cited as a source for EU
 rights is whether the ECJ should recognize only those rights shared by all, or most, states, or
or recognition as a fundamental right by even one Member State should suffice, the so—cal’led
qum standard’approach, tobe part of the general principles of EU law.**In Mannesmannrihren-
.oncerning the right to remain silent in the context of competition proceedings, the General
was dismissive of the ‘maximum standard’ approach and rejected the argument t)hat a general
ple against self-incrimination could be derived from the legal systems of the MembergStates
fthere was such a principle in German law.% ,
e case Of AM &' S, n'ot all Member States were happy with the Court’s derivation of a principle
1,_client confidentiality from a comparative survey of the laws of the Member States, and the
h Government in particular argued that the case represented ‘an attempt to foist on’ the EU
was no more than a domestic rule of English law’.*® However, the Advocate General took the
that a general principle could be distilled from among the various states even if the ‘conceptual
y of the principle and ‘the scope of its application in detail’ differed as between Member Stalt)es %7
0, however, the EC] refused to extend the EU’s general principle of legal professional privile. e
d the context of independent lawyers, despite the fact that a number of Member States extendegd
rivilege to in-house lawyers, since the Court took the view that there was no ‘developing trend’
iform tendency’ in this direction across the Member States such as to justify widenin tghe EU”
ral principle.** : S
Omega Spielhallen, the ECJ abstracted from the particular conception of human dignity within
man law to a more general concept of human dignity shared by all Member States, in order to per-
Germany to derogate from EU free movement rules.’ However, even where thercj may be enzral
ensus amongst the states that a particular abstract right exists, it seems inevitable that thgre will
isagreement as to how that right should be interpreted and ‘translated’ into a general principle of
aw. Thus, although the idea of ‘common constitutional traditions’ as a foundation for the eieral
ciples of EU law is attractive in principle, the differences between specific national conce ﬁ f
i lar human rights are often very significant. e

) exar.nple, while all Member States recognize the right to life, a handful of the twenty-seven
S continue to maintain extremely restrictive national abortion laws. A further example is the
ng protection given by Germany’s Grundgesetz to economic rights and to the freedom to pursue
de or profession, while the constitutions of other states reflect different social priorities Ianmnt
. v Council, the EC] relied in part on different national legal conceptions of marriagé to deny
.w ere had been any breach of the applicants’ rights under the general principles of EU law.5°

The reasons are not difficult to divine: it is more difficult for the ECJ to assert a ‘commop’ apr
where a particular right does not appear in every national constitution, whereas an instrymg,
the ECHR is intended to reflect the collectively shared commitments of all Member States, Ry
the fear of compromising the doctrinal supremacy of EU law by appearing to defer to a pagg
national constitutional provision has animated the ECJ’s case law ever since Costa.>® This yya
dent in Hauer, where the referring national court declared that an EU agricultural regulatioy
was incompatible with German fundamental constitutional rights would not be applied. The g
response grounded its decision both in the ‘common constitutional traditions’ of the states andj

collective commitments of the ECHR.

Case 44/79 Hauer v Land Rheinland-Pfalz
[1979] ECR 3727

THE ECJ 4
14. As the Court declared in its judgment of 17 December 1970, Internationale Handelsgesellse
[1970] ECR 1125, the question of a possible infringement of fundamental rights by a measure of
Community institutions can only be judged in the light of Community law itself. The introduction of
cial criteria for assessment stemming from the legislation or constitutional law of a particular Mem
State would, by damaging the substantive unity and efficacy of Community law, lead inevitably to
destruction of the unity of the Common Market and the jeopardizing of the cohesion of the Comm
15. The Court also emphasized in the judgment cited, and later in the judgment of 14 May 1974, A
[1974] ECR 491, that fundamental rights form an integral part of the general principles of the law,
observance of which it ensures; that in safeguarding those rights, the Court is bound to draw inspirai
from constitutional traditions common to the Member States, so that measures which are incomg
ible with the fundamental rights recognized by the Constitutions of those States are unacceptable
the Community, and that, similarly, international treaties for the protection of human rights on wh
the Member States have collaborated or of which they are signatories, can supply guidelines
should be followed within the framework of Community law. That conception was later recogni;
by the joint declaration of the European Parliament, the Council and the Commission of 5 April 19
which, after recalling the case law of the Court, refers on the one hand to the European Conventior
the Protection of Human Rights and Fundamental Freedoms of 4 November 1950. .
17. The right to property is guaranteed in the Community legal order in accordance with the ide
common to the Constitutions of the Member States, which are also reflected in the first Protocol t
European Convention for the Protection of Human Rights . .. 3
20. [l]tis necessary to consider also the indications provided by the constitutional rules and practic

of the nine member states. One of the first points to emerge in this regard is that those rules and pr
tices permit the legislature to control the use of private property in accordance with the general in
est. Thus some constitutions refer to the obligations arising out of the ownership of property (Ger1
Grundgesetz, article 14 (2), first sentence), to its social function (ltalian Constitution, article 42 (2)),
the subordination of its use to the requirements of the common good (German Grundgesetz, article'
(2), second sentence, and the Irish Constitution, article 43.2.2%), or of social justice (Irish Constit tic

article 43.2.1%) . ..

Bl Besselink .
: ;s[sjerlllix(:l;,, grgltggpggdc 1;\}/1 ItJ}l;e Mg;cglm]um Sltandard: On Fundamental Rights, Pluralism and Subsidiarity in the
ean ev 629; ] Weiler, ‘Fundamental Rights and Fund ies’ in hi
Istitution of Europe (Cambridge University Press, 1999) ch 3. s wrdamental Bowndarles' Inhia The
Sase T-112/98 Mannesmannréhren-Werke (n 25) [84].
r 'I;edAG Warner in Case 155/79 AM ¢ S (n27) 1575, 1631.
id. -
gase %-550/07 P Akzo Nobel (n 28) [69]-[76].
~ Las - 1
[2054] Eé;/?Zgg(gef;ﬁSp[z;él]mgen-émd Automatenaufstellungs-GmbH v Oberbiirgermeisterin der Bundesstadt
i = , -[38]; Case C-112/0 1 i
: eg S T 100 Schmidberger v Austria [2003] ECRI-5659; Case C-244/06 Dynamic
ase C-.
k. c}ela(rjl ?;419/9tﬁv Grant (n 39); Cases C—.122 and 125/99 P D v Council [2001] ECR I-4319. Compare, however, the
Rt ég: i g E"lf titude towards' se.xual orientation discrimination in the later cases of Case C-267/06 Maruko [22)08]
s Lase T-58/08 Commission v Roodhuijzen [2009] ECR I11-3797; Case C—267/12 Hay EU:C:2013:823.

53 Case 6/64 Costa v ENEL [1964] ECR 585.
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5 HUMAN RIGHTS: INSTITUTIONAL
AND POLICY DEVELOPMENTS

e the Article 7 procedure in relation to a series of repressive and anti-democratic measures
v the Hungarian Government generated a slew of proposals,®*

as well as a communication
s Commission setting out a kind of early warning system to sup

plement Article 7.65

(A) HUMAN RIGHTS INCLUDED IN THE TREATY FRAMEWORK () THE FUNDAMENTAL RIGHTS AGENCY

7 an EU Fundamental Rights Agency (FRA) was established, to r
4 ing Centre for Racism and Xenophobia.

i ights in the ECSC, Euratom, or EEC Treaty
There was, as ch sa‘:’,‘:::s TSEZICI); iﬁlilcli:;irzonegmertain rights-based ch.alle?nges to EU law, ¥
e G i (ilu'rts stance, however, the move to recognize ‘general principles of EU law’ :
the.z CouE ?}}anlge 1 val. It :iid so initially through a joint declaration of tl.le Parliament, G r
gained poll'_[l‘:fl aPPI;(;W 6l and later through a series of non-binding declargﬂong charters, an
?rid C(S)n;—ln::;ls;znrli;hts e\,/entually found their way back into the EU Treaties with the amen'
atrods i i Lisbon Treaties.
intr(')duCEd PY tgéfhélaaitﬁii};:;fszssirti;?;g iicset’sa’lcijvarious sources of human rights Within 08
thf l(gs}f;ﬁztlcxlf:hich ha’s the same status as the Treaties, thelECI;Ii, aErcl:ci_I Cﬁrirslrtr}l:;: itl‘(,);;lt?
’ . . . . aw. e :
- Whidi.lg)sflllfszh;riirilsei?ﬂsp;; ?}ipéilsa?‘ftiljvhich are based on provisions .Of theE
—p———" at‘prese{lrﬁeaning as the ECHR provisions; (i) the ECHR is one of the maln.so .
fns t'o héve tfh ) ts}?meeneral principles of EU law; and (iii) the provisions of the l.ECHR will bey
msplratlor.‘ (ci)r . gthe EU if the EU eventually accedes to the ECHR. By comparison, the pro‘
formall}ilbnz m% ;Endamental Rights and the general principles of EU law are already fully bin
;ict)}\:iesi(c:)nzro;;% law, enjoying the same status as provifsio?; of tﬁleelsignTVrve;it:}elséhe -
i or the va
e ot oplation o membership of the U by Aticle 49 TEU. Afr he L
Izrxlat(iislz ;Olr"lEll;lr(izwo exI;)I;esses and expands on the values on which the EU is said to be founded:
r

eplace the previous EU

% There was a debate preceding the establishment
Agency over whether its powers should include monitoring Member States for the purposes of

'fl TEU,* but the Member States refused to include this within the mandate of the new FRA. It
r that the FRA could make a contribution in this res

pect, although there are also limits to what

achieve, given the nature of its powers.% The FRA’s current remit mainly covers the collection

ation, formulating opinions, highlighting good practices, networking with civil society, and

hing thematic reports. The FRA has been active since its establishment and has published influ-

[reports on issues including racism, access to justice, disability, homophobia, the Roma, security
an rights, poverty, migration, data protection, child rights, and violence against women.®

() EU HUMAN RIGHTS POWERS AND POLICIES

reaty changes since 1997 significantly strengthened the status a
U legal order, as the provisions of Articles 2, 3,6,and 7 TEU i
ondition for the legality of EU measures, and EU laws must b
to respecting human rights. What is less clear, however,
iU possesses to enact laws in the field of human rights pr

nd role of human rights within
ndicate. Respect for human rights
e interpreted and construed with a
is exactly what kind of legal competence
otection.

first opinion rejecting the compatibility of EU accession to the ECHR in 1996, the ECJ ruled
no specific Treaty provision ‘confers on the Community institutions any general power to enact
on human rights or to conclude international conventions in this field’,

ers clause in Article 235 (now Article 352 TFEU) was subject to certain const
tion has changed since then,

he Union Is fo [](ie(i or e values ( espe O uma d g dO d ocracy, equal )
C Y.
| t Vi t ee e crac
ule o law a d eSpeCt (0] uma [¢] tS, C Ud g the 'g ts O perso S be‘o ging to orities.
W i
M Y
values are co on to the e be States a societ C pVU alis (o] d SC ination,
ance ]UStCe, SO da ty a d eqUa ty between women a d en preva

and that the residual

itutional limits.” The
in particular as regards external EU competence and the power to

Article 3 TEU, in setting out the EU’s objectives, adds furtber .to tbese by _declan;li I'tht ﬁasll:;,u
. - d discrimination, and shall promote social justice ar'ld protecti h)~1 51 .
———— lidarity between generations and protection of the rights .of the child’. i
relation o I'ml:n%?g)ldecla};es that the EU shall, amongst other things, ‘contribute to peace, s;(;:ir
relitl?;l:bﬁrgngIOPment of the Earth, solidarity and mutual respect among peoples, free an
sustai

See, Ch 2; K Scheppele, ‘What Can the European Commission d

0 when Member States violate Basic Principles
European Union?’, https://europe.princeton.edu/events/what
Violate-basic-principl

-tan-european-commission-do-when-member-
es-european-union; JW Miiller ‘Safeguarding Democracy Inside the EU: Brussels and the
re of Liberal Order’, T

ransatlantic Academic Paper 3/2012-13; the Taveres Report of the European Parliament,

era(]]cah()n ()f p()\]erty an(] he pr() ection ()f h]|man I1 h S, 1n pari]c]] arthe I1 hls ()1 the (:h]l(l /20 ’ on BogdandY et al
g ) g

Thirdly, Article 7 TEU, which was also introduced by the Amsterdam Trefxt);, emgo;vei; zh; C :
> f the voting and other rights of a Member State .tha.t is found | }1' o
0 susPend SR sible for a serious and persistent breach of the principles 1.n‘A'rt1c663: Th o
dcour'ltC llt;(l?:;rrrf;gfiim of Article 7 TEU, its lack of practical use has drawn criticism. e
espite

' ANew EU Framework to Strengthen the Rule of Law, COM(2014) 158.

Council Regulation (EC) No 168/2007 of 15 February 2007 establishing a European Union Agency for
‘amental Rights [2007] OJ L53/1.

1€ previous ‘network of experts on fundamental rights’ had informally begun to monitor the Member States’
Plance with the Charter for these purposes, but it was re

in the context of the FRA, which has not been given this power.

G Toggenburg and J Grimheden, ‘Upholding Shared Values in the EU: What
damenta] Rights?’ (2016) 54 JCMS 1093. See also A Hinarejos, ‘A Missed Opportu
“icyand the Euro Area Crisis’ (2016) 22 ELJ 61

* See http://fra.europa.eu/en/publications—and~resources/publications. Foran interesting report by the FRA on the
¢ theEUCharterbynational courts,seehttp://fra.europa.eu/sites/default/ﬁles/annual—report—ZOl3—charter_en.pdf.
Opinion 2/94 [1996] ECR I-1795.

n un Vi i M '*‘",
i [F1977] . h ? ich led to the enactment of the Nice amendments, 4
‘Haider controversy” which led to : e
" doclrla af:lc% S;d(,)eflrtneeier 2‘1'1Ihe Right and the Righteous?: European Norms, Domestic Politics an !
C Muddle, an s d ,h .
. .m) 3r19 iimget ights Agency and the UK’s Invas "
e ASt W e ol i : icle 7 TEU, the Fundamental Rights Agency o
118 “The Indifferent Gesture: Article 7 TEU, . e i o

. (200;1)1?1 E;:Reve?rl W 1Safirurski ‘Adding a Bitetoa Bark: A Story of Article 7, the EU Enlargement an

Iraq’ H >

(2010) 16 CJEL 385.

placed by a differently functioning network, FRALEX,

Role for the EU Agency for
nity: The Fundamental Rights
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conclude international agreements. A striking example of this is the EU’s negotiation and ¢qy
of the UN Convention on the Rights of Persons with Disabilities, the first major internatiopg,
rights treaty which the EU has concluded.” ‘
Itis, nonetheless, not clear exactly how much the situation has changed in relation to compet
promote human rights within the EU is concerned. Thus, notwithstanding the declaration jp
2 that the EU is founded, inter alia, on the value of respect for human rights, and the stipulag
Article 3 that the EU’s aim is to promote its values, the EU still requires specific competence
another provision of the Treaties if it is to take concrete action. The Treaties therefore do not
the EU with any ‘general power to enact rules on human rights’. )
The EU does, however, have a powerful human rights tool in the specific field of non-discrj
tion, since Article 19 TFEU confers competence on the EU to adopt measures combating discris
tion on a range of specified grounds, which is considered in detail in Chapter 25. Data
another significant rights-based field of EU policy since the enactment of Directive 95/46, By
the ‘residual powers’ provision of Article 352 TFEU can be used, alone or in conjunction with an
Treaty provision, as a legal basis for some human rights-related measures, as it was for the enag
of the regulation establishing the EU’s external human rights and democratization programme;
for the establishment of the FRA.”
Respect for human rights is also now a value of the EU, and even a goal which is ‘mainstrea
throughout the external relations of the EU. Following the Lisbon Treaty, Article 3(5) TEU pro
that the EU shall contribute ‘to the protection of human rights’ in its relations with the wider w
and Article 21(1) TEU provides that the EU’s action on the international scene shall be guide
the principles of ‘democracy, the rule of law, the universality and indivisibility of human rights
fundamental freedoms, respect for human dignity, the principles of equality and solidarity’ ame
others. This gives a Treaty basis to the EU’s policy over the past decade to integrate human ri
protection into its external relations. The EU’s regular practice since 1995 has been to include hug
rights clauses in external agreements dealing with trade, development, and association relat
ships,” and it has occasionally imposed sanctions or withdrawn trade concessions for human
violations, as in the cases of Myanmar and Sri Lanka. It has used human rights-based condition
in the accession process for new Member States,”” and runs an extensive international human r
and democratization programme known as the EIDHR.” These and other EU activities in the fiel
human rights are outlined each year in the EU’s Annual Report on Human Rights.”
There is no express Treaty commitment to the protection and promotion of human rights across
EU’s internal policies, as there is for external policy. There are, however, four ‘mainstreaming’ clause
Articles 8,9, 10, and 11 TFEU, which require all EU policies and activities to take account of gendereq
ity, a range of social policy concerns, other grounds of discrimination, and environmental proted

Iy, but no general requirement to mainstream human rights. This difference between the
on human rights in external and internal policies has led to criticisms of a double standard
s approach to human rights,”® which has been acknowledged by the Council of Ministers.”®
Jess, it continues to be a theme in critiques of the EU’s human rights policies.®® On the oth.e
, Commission has sought to develop a Charter ‘impactassessment’ for EU policic;,s which sho I(;
¢ time to address the double-standard critique.®! Further, even if the EU lacks an, eneral lu
powers in the field of human rights, many of its specific pieces of legislation set illfman ri ?tl-
s in particular areas, such as criminal law, family reunification, refugee law, and data priva . st
pproach of Member States to developing the EU’s legal powers in the field ;)f human Ir)i htC);l
quivocal. Thus, although important EU institutions and norms for the protection ofgh man
ave been adopted in recent decades, such as the Charter of Fundamental Rights Artilcllrerzl Tgl
on combating discrimination, and the FRA, Member State governments have siml)lltaneo |
to restrict these powers and institutions. Thus, Article 51 of the Charter declares t o
 power has been created by its adoption; there has been heated debate over the s
r’s application to Member States; and the FRA was deliberately not given power to monit
States for the purposes of Article 7 TEU. The political épposition to EU intervention ven
serious human rights abuses may be taking place within a Member State, for example at th :’Ven
nce’s collective expulsion of Roma people in 2010,% or Hungary’s restric’tions on tIl)le mediea ::11;

erence with )udicia} independence,®* suggests that there is continued resistance on the part of
States to the EU’s development of such a role. P

hat no new
cope of the

6 HUMAN RIGHTS: THE EU CHARTER
OF FUNDAMENTAL RIGHTS®

(o) INTRODUCTION

‘ artzr of Ft.lnda‘mental nghts was first drawn up in 1999-2000, following an initiative of the
op ar;1 : 1(zuncﬂ to ‘showcase’ the achievements of the EU in this field. The novel Convention pro-
by whic the Charter was adopted, which became a model for the Treaty-revision procedure now

,‘ P Alstonand ] Weiler, ‘A Human Ri
See, eg, the Annual R

' Williams (n 5).

; Sge, €g COM(2010) 573; and SEC

mmission Impact Assessment.

“ E Muir, “The Fundamental Righ icati
3 t islati i
B o5 ights Implications of EU Legislation: Some Constitutional Challenges’ (2014) 51

ghts Agenda for the Year 2000’ in Alston Heenan, and i
) »and B ; i
eport on Human Rights for 2006, [4.19] in particular. R a3,

(2011) 567, Operational Guidance in taking account of Fundamental Rights in

71 G de Biirca, “The EU in the Negotiation of the UN Disability Convention’ (2010) 35 ELRev 174; L Wadding
‘A New Erain Human Rights Protection in the European Community: The Implications the United Nations’ Conven
on the Rights of Persons With Disabilities for the European Community’, University of Maastricht Faculty of
Working Paper Series 2007, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1026581.

72 Regs 975/1999 and 976/1999 [1999] O] L120/1 and 8.

73 Reg 168/2007 [2007] O] L53/1.

74 L Bartels, Human Rights Conditionality in the EU’s International Agreements (Oxford University Press, 2%
U Khaliq, Ethical Dimensions of the Foreign Policy of the EU: A Legal Analysis (Cambridge University Press, 200
Depaigne, ‘Protecting Fundamental Rights in Trade Agreements between the EU and Third Countries’ (2017) 42 EL
562. ,
75 B de Witte and G Toggenburg, ‘Human Rights and Membership of the European Union’ in S Peers and A Wi
(eds), The EU Charter of Fundamental Rights (Hart, 2004) 59-82. 3

76 For the European Initiative for Democracy and Human Rights, see www.welcomeurope.com/european-
eidhr-european-instrument-democracy-human-rights-830+730.html#tab=onglet_details.

77 http://eeas.europa.eu/human_rights/docs/index_en.htm.

» KSeverance, France’s Exp
3 fationinformation.org/.
See (n 64) on developments in Hungary, and Ch 2.

1 There is a vast literature on the Charter. On its origins
Néndez (eds), The Chartering of Europe (Arena Report I\)I
mental Rights: Text and Commentaries (Fed

ulsion of Roma Migrants: A Test Case for Europe (Migration Policy Institute, 2010), www.

see eg (2001) 8(1) MJ and E Eriksen, J Fossum, and A
0 8/2001). For commentaries see K Feus (ed), An EU
eral Trust, 2000); EU Network of Independent Experts

»2015); S Douglas-

ights (Edward Elgar, 2017); M Daws)on, The %ov;;(;:;r:zdf
SPeers, T Hervey, ] Kenner, and A Ward, The EU Charter of
Th'e European Commission also publishes an annual report
eu/mfo/aid—development—cooperation—fundamental-rights/
n—charter/annual-reports~app1ication»charter en.

UF; :
“lundamental Rights (Cambridge University Press, 2017);

ights: A Commentary (Hart, 2nd edn, 2020).
Ication of the Charter: see https:

3 ; ps://ec.europa.
rlghts—eu/eu-charter-fundamental—rights/applicatio



42 HUMAN RIGHTS IN THE EU .
8 | HUMAN RIGHTS: THE EU CHARTER OF FUNDAMENTAL RIGHTS | 429

'

| U to review national measures for compatibility with fundamental rights, but the CJEU had
scades previously exercised jurisdiction to review acts of the Member States within the scope
aw for compliance with the general principles of EU law. The Protocol does not overturn t}fis
¢ case law of the ECJ, and since the contents of the Charter are largely based on the instruments
the ECJ had cited as the inspiration for EU general principles, Article 1(1) appears primaril
ratory. Article 1(2) is designed to support or supplement Article 52(7) of the Charter by deeminy
IV of the Charter on solidarity rights not to have created any new justiciable rights in Poland oir;
JK, but again it can be argued that since the Charter is largely declaratory of what the ECJ had
2 doing for years under the language of the ‘general principles of law’, Title IV simply gave the
ral principles an explicit legal footing.**
fhile some initially referred to the protocol as an ‘opt-out’, the CJEU confirmed the view of the
ority of commentators that this was not so. In NS and ME, a case concerning the application of EU
law in the UK, the CJEU held that Protocol No 30 did not call into question the applicabilit
he Charter in the UK or Poland, as made clear by the recitals in the preamble to the Protocoly
, Protocol did not, therefore, exempt the UK or Poland from the obligation to comply with the.

contained in Article 48 TEU, produced a draft Charter in less than a year.*® The Charter wag
solemnly proclaimed by the Commission, Parliament, and Council and politically approvegd
Member States at a European Council summit in December 2000,*” but its legal status was de];
ately left undetermined at the time, pending the outcome of the series of constitutional procegg
which the EU had embarked.?® The horizontal clauses at the end of the Charter were amended g;,
during the constitution-drafting process which took place in 20032004, but following the fajly,
the Constitutional Treaty, the legal status of the Charter was not finally resolved until the adq
of the Lisbon Treaty. Article 6 TEU now unequivocally grants it the same legal status as the Ty
themselves.* 3

The UK and Poland (with the Czech Republic later to join®®) negotiated a Protocol that purp
to limit the impact of the Charter in those states.” The Protocol contains two Articles.

Article 1

1. The Charter does not extend the ability of the Court of Justice of the European Union, or ; !
court or tribunal of Poland or of the United Kingdom, to find that the laws, regulations or administ a
provisions, practices or action of Poland or of the United Kingdom are inconsistent with the fundam
tal rights, freedoms and principles that it reaffirms. g
2. In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justici
rights applicable to Poland or the United Kingdom except in so far as Poland or the United Kingdk
has provided for such rights in its national law. q

rter.”

() CONTENT

mandate giver’l by the European Council to the Charter-drafting body was to consolidate and ren-
visible the EU’s existing ‘obligation to respect fundamental rights’ rather than to create anythin
.”* Yet the Charter contains several innovative provisions, such as a prohibition on reproductivi
man cloning, and there are also notable omissions, such as protection for the rights of minorities
e Charter could perhaps best be described as a creative distillation of the rights contained in the;
fious European and international agreements and national constitutions on which the CJEU had
r some years already drawn.”®
Following its lofty Preamble in the name of the ‘peoples of Europe’, the Charter is divided into seven
apters. The various rights are grouped into six distinct chapters, and the final chapter contains the
izontal clauses’ or general provisions. The first six chapters are headed: I Dignity, I Freedoms, I1I
uality, IV Solidarity, V Citizens’ Rights, and VI Justice. ’ ,
The first chapter contains foundational rights such as the right to life, freedom from torture, slav-
i ,and e).(ecution. While these might once have appeared anomalous in a Charter addressed r;mar—
- the institutions of an economic union, the EU’s current body of policing, criminal mipratio
ugee, and anti-terrorism policies suggests that this is no longer so. , e

Article 2

3y

To the extent that a provision of the Charter refers to national laws and practices, it shall only app '
Poland or the United Kingdom to the extent that the rights or principles that it contains are recog It
in the law or practices of Poland or of the United Kingdom.

Whatever the intention of the three signatory states, there was debate as to whether the Proto
had anything more than declaratory effect.”> Article 1 declares that it ‘does not extend’ the abilit!
[,

86 G de Brca, “The Drafting of the EU Charter of Fundamental Rights’ (2000) 25 ELRev 331; J Schonlau, ‘Draf
Europe’s Value Foundation: Deliberation and Arm-Twisting in Formulating the Preamble to the EU Charter

Fundamental Rights’ in Eriksen, Fossum, and Menéndez (n 85).
87 [2000] OJ C364/1.
88 B de Witte, “The Legal Status of the Charter: Vital Question or Non-Issue?’ (2001) 8 MJ 81; L Betten, “The
Charter of Fundamental Rights: A Trojan Horse or a Mouse?’ [2001] International Jnl of Comparative Labour La

Industrial Relations 151.
89 T, Rossi, ‘Same Legal Value as the Treaties? Rank, Primacy, and Direct Effects of the EU Charter of Fundame

Rights’ (2017) 18 German L] 771. 1
90 The European Council on 29-30 Oct 2009 agreed on the text of a new protocol which would apply the pr
sions of Protocol 30 of the Lisbon Treaty to the Czech Republic. See the Annex to the Presidency Conclusions. S¢
Dufkova, ‘The Legal Status of the Charter of Fundamental Rights within the Member States: The Short Story ©
Czech Objection to the Charter’, Charles University in Prague Faculty of Law Research Paper No 2015/1/1.
91 Protocol No 30 to the Lisbon Treaty. See also Declarations 51, 62, and 63 annexed to the Lisbon Treaty, madé

the Czech Republic and Poland respectively. : ' Pean Council, June 1999.
92 House of Lords Select Committee on the European Union, 10th Report of 2008, [5.84]-[5.111]; V Beill See TP Marguery, “The Protection of Fundamental Rights in European Criminal Law after Lisbon: What Role f.
er Lisbon: What Role for

‘Supranational Fundamental Rights or Primacy of Sovereignty? Legal Effects of the So-Called Opt-Out from the 1€ Charter of Fundamental Rights?’ (2012) 37 ELRev 444
» : as to whether t i s ;
{ m these other sources (eg in the field of criminal law, ether the Charter can be interpreted autonomously

Charter of Fundamental Rights’ (2012) 18 ELJ 251.

' i lfeelél}i;tr?,te;ﬁ(l)ef ;Freaéy of LleOH. and Fur.ldamental Rights’ and C Barnard, “The “Opt-Out” for the UK and Poland
B Constitutizn la.ment;'ilthghts: Tr1ur.np}.1 of Rhetoric over Reality?’ in S Griller and J Ziller (eds), The Lisbon
o ;al'IS}TPWlt out a Constzfutzonal Treaty? (Springer, 2008); S Peers, “The “Opt-Out” that Fell to
B 4(; ;jl rotocol Concerr'lu.lg the EU Charter of Fundamental Rights’ (2012) 12 HRLR 375,

4 e C[-? NS and ME v Mzmsterfor ]u.stice EU:C:2011:865, [119]-[120]; R Clayton and C Murphy,

55 e - . arte~r of Fundamental Rights in UK Law’ [2014] EHRLR 469.

| nconstitutil;f:ft o(il.n.cxl specified the sources on which the new Charter should draw, namely the ECHR; the com-

v ra 1t10ns.of th.e Member States; and provisions of the European Social Charter and the Communit
undamental Social Rights of Workers, ‘which go beyond mere objectives Conclusions of the Colognz
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’

e what existed already under prior ECJ jurisprudence, a set of standards against which EU and
yer State action within the scope of existing EU policies and powers is to be judged, and not a
, of or basis for positive action, the obligation to ‘promote’ the rights suggests something more
ive, Certainly the proposition in Article 51 that none of the EU’s tasks has been ‘modified’ b
option of the Charter seems almost oxymoronic. '
iicle 52(1), which draws on the jurisprudence of both the ECHR and the ECJ, contains a general
ation’ clause, indicating the nature of the restrictions on Charter rights that will be accept-
01 Any limitation on the exercise of rights and freedoms contained in the Charter must be ‘pro-
for by law’, and must respect the essence of those rights and freedoms.'? Limitations must meet
quirements of proportionality and must be ‘necessary and genuinely meet objectives of general
est recognized by the Union,'”® or the need to protect the rights and freedoms of others’

ticle 52(2) addresses the question of overlap between existing provisions of EU law and t}'le provi-
of the Charter, providing that rights recognized by the Charter ‘for which provision is made in
eaties shall be exercised under the conditions and within the limits defined by those Treaties’
seems intended to avoid any potential differences in the interpretation of similarly worded provi—'
s of the Charter and of the EU Treaties, most notably the citizenship provisions.

tricky relationship between the ECHR, other international human rights instruments, national
titutional provisions, and the Charter is addressed in Articles 52(3) and 53.1%4 It seems,that dur-
he drafting process a heated debate on the proper relationship of the Charter to the Convention
held, as well as on the question whether a right contained in the Charter should necessarily be
rpreted in the same way as a similar or identical right contained in the ECHR, and on the prg’ er
jonship between the CJEU and the European Court of Human Rights.!% Article 52(3) relazes
ifically to the ECHR and aims to promote harmony between the provisions of the ECHR and
e of the Charter, while not preventing the EU from developing more extensive protection than is
jided for under the Convention:

The second chapter on freedoms also concentrates on the basic civil and political liberti
found in the ECHR, such as liberty, association, expression, property, and private and family
but also contains certain fundamental social rights such as the right to education, the right to
in work, and the right to asylum, as well as a number of provisions which are prominent in
context, such as the right to protection of data and freedom to conduct a business. .

Chapter I1I on equality contains a basic equality-before-the-law guarantee, as well as a proy,
similar, though not identical, to that in Article 19 TFEU, a reference to positive action provisje,
the field of gender equality, protection for children’s rights, and some weaker provisions guarante
‘respect’ for cultural diversity, for the rights of the elderly, and for persons with disabilities,

Chapter IV on solidarity contains certain labour rights and reflects some of the provisions g
European Social Charter that have already been integrated into EU law.?® This chapter containsay
ture of fundamental provisions such as the prohibition on child labour and the right to fair ang
working conditions, as well as others that were criticized as insufficiently fundamental to haveay
in this Charter, such as the right to a free placement service. This chapter of the Charter was pa
larly criticized for the weak formulation of many of the rights (including some, such as environme
and consumer protection, which are not formulated as rights or freedoms at all), and because of
phrase ‘in accordance with Community law and national laws and practices’ which follows them
which seems to undermine the content of the guarantee.

Chapter V contains ‘citizens’ rights’, many of which, unlike the other provisions of the Cha
are not universal but are guaranteed only to EU citizens. These include the rights of EU citize
in Articles 20-25 TFEU, while the more broadly applicable rights include the right of access to d
ments and the right to good administration. q

Chapter VI, entitled Justice, includes several of the rights of the defence, such as the right to af
trial, the presumption of innocence, the principle of legality and proportionality of penalties, and:
familiar EU right to an effective remedy.

< b
(c THE HORIZONTAL CLAUSES 0 far as this Charter contains rights which correspond to rights guaranteed by the Convention for
'rotec‘uon of Human Rights and Fundamental Freedoms, the meaning and scope of those rights
llbe the same as those laid down by the said Convention. This provision shall not prevent Union law

iding more extensive protection.

The final Chapter, VII, contains the general clauses that relate to the scope and applicability of
Charter, its addressees, its relationship to other legal instruments, and the ‘standard’ of protecti
Article 51(1) indicates that the Charter is addressed to the various institutions and agencies of i
EU, but to the Member States only when they are ‘implementing’ Union law. The exact meaning:
scope of this phrase generated considerable debate.” The principle of subsidiarity is mentione
Article 51(1), although its import in this context is unclear. Article 51 goes on to specify that thel
and the Member States ‘respect the rights, observe the principles and promote the application thet
in accordance with their respective powers’ and respecting the limits of the EU’s powers under
Treaties. There is a tension between the obligation to ‘promote’ the rights in the Charter and
repeated emphasis on the limits of the EU’s powers, which appears also in Article 51(2).
Article 51(2) asserts that the Charter does not create any new power or task for the EU nor modifyz
hts by Reference’ (2002) 39 CMLRev 53.

Toti (.100 D ite the insis ence that the (:ha] ter l‘S SiIIlply a COdiﬁed or Sligh ) I I ey M B
isting tas eSp { 1 Ikan, ‘The( oncept of Essence of Ft da i i O
€Xx g : : P SS ndamental nghts in the EU Legal Order: Peeling the nion to its Core’

97 CMcGlynn, ‘Families and the EU Charter of Fundamental Rights: Progressive Change or Entrenching the Sta
Quo?’ (2001) 26 ELRev 582.
98 M Gijzen, “The Charter: A Milestone for Social Protection in Europe?’ (2001) 8 MJ 33. ‘

99 See below (nn 198-208) and text.

100 The relevant explanatory note to Art 51 reads ‘[pJaragraph 2 confirms that the Charter may not have the effec
extending the competences and tasks which the Treaties confer on the Union. Explicit mention is made here of the logl
consequences of the principle of subsidiarity and of the fact that the Union only has those powers which have been coni€l
upon it. The fundamental rights as guaranteed in the Union do not have any effect other than in the context of the ol
determined by the Treaties. Consequently, an obligation, pursuant to the second sentence of paragraph 1, for the Unio
institutions to promote principles laid down in the Charter may arise only within the limits of these same powers.’

1
1s Iiw;ovmon does not address the question of the relationship between the two European Courts
CtHR and the CJEU, although it seems to have been intended to promote deference, or at least

01 D Tri ¢
Triantafyllou, “The European Charter of Fundamental Rights and the “Rule of Law™: Restricting Fundamental

) uc:i f;:)sr;zlllar'ltir}f ha; bt:":te.n cr;ltmzed by some who see it as permitting the economic objectives of the EU to be
- : . ;

e imiting the scope of fundamental rights, something which would not be possible under most
’% See, « ;
B ee% S He;rpaz, The Europfean Court of Justice and its Relationship with the European Court of Human
- COnvest for Enhanced Re.hance, Coherence and Legitimacy’ (2009) 46 CMLRev 105; ] Callewaert, “The
. T;ntfl{on on Hu.man Rights and European Union Law: A Long Way to Harmony’ [2009] EHRLli 768;
K. (202)1) 8(;\/[ elationship between the Charter of Fundamental Rights of the EU and the ECHR: Substantivé
SParmar 11, .] 49; K Lenaerts. and E de Smijter, “The Charter and the Role of the European Courts’ (2001) 8 MJ 49;

05 p éold rr}atu(mal Human Rights Law and the EU Charter’ (2001) 8 MJ 351. ,

smith, ‘A Charter of Rights, Freedoms and Principles’ (2001) 38 CMLRev 1201.
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Case C—399/11 Melloni v Ministerio Fiscal
EU:C:2013:107

close attention, by the CJEU to the case law of the ECtHR. The CJEU has, as seen above, dr
ECHR jurisprudence in a range of cases,'”® although it has not done so in others.'”’ ,‘
The Lisbon Treaty added four further paragraphs to Article 52 of the Charter. Article 52(4)
lates that the provisions of the Charter derived from national constitutional traditions shey
interpreted in harmony with those traditions. Paragraph (6) complements this by stipulatiy
“full account’ should be taken of national laws and practices as specified in the Charter. Article:
together with Article 6(1) TEU, gives interpretative weight to the explanatory memorandum
Charter, which was drafted by the secretariat to the Charter-drafting Convention.!® “
The most contentious amendment made by the Lisbon Treaty to the Charter as originally ad

in 2000 is contained in Article 52(5), which seeks to distinguish provisions of the Charter cong
‘principles’, and stipulates that provisions containing ‘principles’ will be ‘judicially cognisabl
when they have been implemented by legislative or executive acts of the EU or the Member State
only in relation to interpretation or rulings on the legality of such acts."”” This amendment see
have been intended to introduce into the Charter some version of the traditional, and oft-critj
distinction between negatively-oriented civil and political rights and positively-oriented econ
and social rights, with a view to rendering the latter largely non-justiciable.
Article 53 of the Charter contains a kind of non-regression clause similar to that contair
Article 53 of the ECHR, which refers not only to the ECHR, but also to national constitution

anish Constitutional Court asked the CJEU whether Article 53 of the Charter ermits a M

which surrenders an individual pursuant to the EU Arrest Warrant to subject Ft)he S e
1 convicted in absentia to an additional condition, in order to avoid undermini U_”e”der 3 'a
3l right to a fair trial and rights of the defence. ieet Rights irlanid,

THE ECJ

The interpretatiorj envisaged by the national court at the outset is that Article 53 of the Ch
neral agthonsatl»on Fo a Member State to apply the standard of protection of fundamental 'arl'tler
teed by its congtltgtloh when that standard is higher than that deriving from the Cha f i
hecessafy' to give it priority over the application of provisions of EU law. Such an inter; a a'ndl
d, in particular, allowg Member State to make the execution of a European arrest warr. pr?tatlon
3 purpos_,es of executing a sentence rendered in absentia subject to conditions intend adnt 'Ssue‘d
erpretation which restricts or adversely affects fundamental rights recognised b 'te - aV'OId
f. en though the application of such conditions is not allowed under Article 4a(1) Lk
.. of Framework
-Such.an interpr_etation of Article 53 of the Charter cannot be accepted

!‘That interpretation of Article 53 of the Charter would undermine the prir;ciple of the primacy of EU
ch::?tzrs&&?:I?hzliimjnhgeexbir S;ate to disapply EU legal rules which are fully in Comgliance
the ( ve undamental rights guaranteed by that State's constituti

). Itis settled case-law that, by virtue of the principle of primacy of EU la hich i fijeth i
ure of the EU legal order (see Opinion 1/97 [1991] ECR 1-6079 para At an' e'ssemlal
1]ECR [-1137, paragraph 65), rule i S AR
ermine the effective?wess of EUSI:\fvn:r:Kt)t?ealtzi:/r\;’ts&egfilzsg?asttgmIona' o v 720 e

international agreements:

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fu
mental freedoms as recognised, in their respective fields of application, by Union law and inter :
law and by international agreements to which the Union, the Community or all the Member §i
are party, including the European Convention for the Protection of Human Rights and Fundame

Freedoms, and by the Member States’ constitutions.

The presence of this clause and the absence of a ‘supremacy’ clause in the Charter guaranfs
the primacy of EU law prompted some to ask whether the long-established supremacy doctrin
being called into question.'” In Melloni, the CJEU dismissed such an interpretation of Article 53

categorically reaffirmed the primacy of EU law.!!

e CJEU i i
j ec]tioncg)zlcfludsd that aithot;lgh Article 53 left national courts free to apply national standards
¢ undamental rights, this was subject to the iti
s condition that the pri i
eness of EU law would not be aff Fing the arreoy .
ected. The Framework Decisi ishi

e W tablishing th

as, in the Court’s view, precisely i react S ber States and

, y intended to reflect a consensus reached by M
“ - C ) ember Stat
: a(i);n;atlonuof the procedural rights of a person who had been tried in aszntia eeend
q er . . . ’
i ;t’o imposee aa ow:;;i. :o plelad ltz own specific constitutional version of the rights of the defence in
‘ N additional condition on surrender it would i
| . ould ‘cast doubt on the uniformity of the
amental rights defined in that fi ision’
e fir ramework decision’, as well as under-
4 :gc 3 5?[,) ;?flllple of mutual trust and recognition between Member States.!' This interpretation
- he C}harter as an unequivocal reassertion of the primacy of EU law over national
' E. }llga St(s1 in the eYent 1of conflict, rather than a more pluralist vision of coexisting human
: rawn critical comment,'* but the CJEU i ini

- ' s e CJEU in Opinion 2/13 on E ]
AR clearly confirmed its Melloni ruling in this respect.!! g i e

El

106 See (n 31). G
107 G de Brca, ‘After the EU Charter of Rights: The Court of Justice as a Human Rights Adjudicator?” (2013):
hts and Constitutional Affairs,

168; Report of the European Parliament DG for Internal Policies: Citizens Rig
Trends in the Recent Case Law of the EU Court of Justice and the Buropean Court of Human Rights in the'l
of Fundamental Rights’ (2012), www,europarl.europa.eu/RegData/etudes/etudes/join/2012/462446/IPO -
ET%282012%29462446_EN.pdf.
108 JP Jacqué, “The Charter of Fundamental Rights and the CJEU: A First Assessment of the Interpretation
Charter’s Horizontal Provisions’ in LS Rossi and F Casolari (eds), The EU After Lisbon (Springer, 2014). Y
109 JKrommendijk, ‘Principled Silence or Mere Silence on Principles? The Role of the EU Charter’s Principles inth
Law of the Court of Justice’ (2015) 11 EuConst 321; D Gudmundsdoéttir, ‘A Renewed Emphasis on the Charter’s Di n—'
between Rights and Principles: is a Doctrine of Judicial Restraint more Appropriate?” (2015) 52 CMLRev 1201. A
110 J Liisberg, ‘Does the EU Charter of Fundamental Rights Threaten the Supremacy of Community Law?’ (20

CMLRev 1171.
111 Case C—399/11 Melloni v Ministerio Fiscal EU:C:2013:107; N de Boer, ‘Addressing Rights Divergences Un
s Stand

Charter: Melloni’ (2013) 50 CMLRev 1083; M de Visser, ‘Dealing with Divergences in Fundamental Right!
(2013) 12 MJ 576; D Sarmiento, ‘Who’s Afraid of the Charter? The Court of Justice, National Courts and the
Framework of Fundamental Rights Protection in Europe’ (2013) 50 CMLRev 1267; L Besselink, “The Parame
Constitutional Conflict after “Melloni” (2014) 39 ELRev 531; A Pliakos and G Anagnostaras, ‘Fundamental Righ

the New Battle over Legal and Judicial Supremacy: Lessons from Melloni’ (2015) 34 YBEL 97.

Case C-399/11 (n111) [63].
Besselink (n 111).

* Opinion 2/13
on EU A 1 .C:
C:2013:105, 0] ccession to the ECHR EU:C:2014:2454, [188]; Case C—617/10 Akerberg Fransson
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Finally, Article 54 contains a clause modelled on Article 17 of th.e FZCH‘R, v(\;hitc?hprgvides '
provision’ of the Charter shall imply the right to engage in any activity aimed at the destrycg;
excessive limitation of any of the rights contained therein.

¢.123 the Framework Decision on an Arrest Warrant,'2 the Money-Laundering Directive,!25
iovisual Media Services Directive,'?6 the Biometric Passports Regulation,'?” the Directive on
Licences,'”® the Regulation on compensation of passengers for air travel delays,'? and the
i Implementing Convention.'*

g L of these cases, however, the Court, having considered whether the alleged restriction was
rtionate’ upheld the EU legislation. There have, however, been some notable cases in which
U annulled EU legislation for violation of fundamental rights. In Digital Rights Ireland, the
tention Directive was annulled on the ground that it disproportionately restricted the privacy
o protection guarantees of the Charter of Fundamental Rights.!*!

in the field of anti-terrorism in the post-9/11 era, however, that the Court’s willingness to strike

7 HUMAN RIGHTS-BASED JUDICIAL REVIEW! EU ACTIQ}

Since the coming into force of the Charter, the number of cases in which the CJEU has. emelr_

;:jfen es to EU legislation on grounds of human rights violations has grow(ril Subsiallltl?l:ly‘
f)efore tghe b Farapesn gf)il: ot;) I&iﬁg%gﬁi‘:: e\iﬁui‘ EU laws for disproportionately violating individual rights has been most vividly evident.!*?In a
ity of U v, W With’ the s la'w cdso Eumlz:ls in challenging individual administy ofimportant judgments handed down since 2009, most dramati_Cally in Kadi [ 13?and Kadi II.’m
o e Commision and ther & enJOYEdfsom'e lsution of rights, the Court for many years wag EU and the General Court have struck down a range of EU laws 1mP981n$ sanctions, 1nCI‘fd1ng
et e B0 it ad dlove s e ?;\G(i ‘ islation ever’1 in the face of strong fundam autonomous’ EU Iieasures a8 well as UN -manqated measures, for Vlolatlng a range of rights,
e llonges e even years, howeve hi efl be u;l to change, particularly in the fie potably due process (rights of ‘.iefenc‘e) and the right to proyerty.135 The Kadi cases raised many
e et more recemnyea'rs, hft‘:ze:;;;n;in;sfori of the Charter."? sting questions about the relationship of EU law to the intefnational legal order,"¢ and became
sanctions,"” and more generally since

Case C-540/03 European Parliament v Council (n 20) challenging the Family Reunification Dir for violation of
ht to respect for family life.

Casc C-399/11 Melloni (n 111) challenging the Framework Decision establishing an Arrest Warrant for violation
right to an effective judicial remedy and a fair trial; Case C-303/05 Advocaten voor de Wereld VZW v Leden van
wisterraad [2007] ECR I-3633.

Case C-305/05 Ordre des barreaux francophones et germanophones et al v Council [2007] ECR 1-5305, challeng-
e Money Laundering Dir for violation of the right to a fair trial and the professional
' Case C-283/11 Sky Osterreich (n 120) challenging the Audiovisual Media Services D
lectual property and freedom to conduct a business.

" Case C-291/12 Michael Schwarz v Stadt Bochum EU:C:2
tion of the right to private life.

 Case C-356/12 Glatzel EU:C:2014:350 challen
discrimination.

* Case C-12/11 McDonough v Ryanair EU:C:2013:43 challenging the EU Reg on com
eevent of delay and cancellation for violation of the right to conduct a business,

Case C-129/14 PPU Zoran Spasic EU:C:2014: challenging the Schengen Implementing Convention for violation
e principle of ne bis in idem.
1 Case C-293/12 Digital Rights Ireland v Minister for Communications EU:C:2014:238.

“ Compare the more limited approach in Case C—84/95 Bosphorus v Minister for Transport [1996] ECR I-3953,

® Cases C-402 and 415/05 P Kadi (n1) [308]; D Halberstam and E Stein, “The United Nations, the European Union,
[ the King of Sweden’ (2009) 46 CMLRev 13; A Gattini, Note (2009) 46 CMLRev 191; C Eckes, ‘Judicial Review of
opean Anti-Terrorism Measures—The Yusuf and Kadi Judgments of the Court of First Instance’ (2008) 14 EL] 74;
odhino, ‘When Worlds Collide: Enforcing United Nations Security Council Asset Freezes in the EU Legal Order’
10) 16 ELJ 67; T Isiksel, ‘Fundamental Rights in the EU after Kadi and Al Barakaat’ (2010) 16 ELJ 551; S Poli and M
anou, ‘The Kadi Rulings: A Survey of the Literature’ (2009) 28 YBEL 533; M Cremona, F Francioni, and S Poli (eds),
allenging the EU Counter-Terrorism Measures through the Courts’, EUT Working Paper 2009/10; J Kokott and C
otta “The Kadi Case: Core Constitutional Values and International Law: Finding the Balance’ (2012) 23 EJIL 1015.

% Case T-85/09 Kadi v Commission and Council (Kadi 1) [2010] ECR I1-5177; Case C-584/10 P Commission v Kadi
adiII) EU:C:2013:518; T Tridimas, ‘Terrorism and the CJEU: Empowerment and Democracy in the EC Legal Order’
09) 34 ELRev 103.

% See, eg, Case T-228/02 Organisation des Modjahedines du peuple d’Iran (OMPI) v Council [2006] ECR I1-4665;
e T-256/07 People’s Mojahedin Organization of Iran v Council (PMOI) [2008] ECR I1-3019; Case C-27/09 P France
"MOI EU:C:2011:853; Case T-318/01 Othman v Council and Commission EU:T:2009:187; Case T-253/04 KONGRA-
SLY Council [2008] ECR 11-46; Cases C-399 and 403/06 P Hassan and Ayadi v Council and Commission [2009] ECR
11393; Case C-376/10 Tay Za v Council EU:C:2012:138; Case T-565/12 National Iranian Tanker Company v Council
UT:2014:608; Case T-400/10 Hamas v Council EU:T:2014:1095; Case T-485/15 Bashir Saleh Bashir Alsharghawi v

ouncil of the EBuropean Union EU:T:2016:520; Case C-225/17 P Islamic Republic of Iran Shipping Lines v Council of the
Uropean Unjon EU:C:2019:82.

% For discussion of the international law aspects see Ch 11.

(A) CHALLENGES TO EU LEGISLATION

The Court in the early case of Nold had already declared th'at ‘general Prlscﬁl}?: ;fcl]a\:ru 1\,:1)1:,
dence, in the event of conflict, over specific Community measures, bu -
sight opr ty and to a trade or profession were far from absolute, and that limitations in thiss
rlghtsjltl(s)tri)fl‘;:ge;yytie EU’s overall objectives.!"® This approach characterized many cases concers
brop icri 120 i tual property.'*! 3
Pro}_)erty an(cllecgtr'lonzfc tr}ii}g;’art:: ‘(/)vfell:luarjézzlelrelfal Rightf, m:ny other kinds of human rights ch
e bra lrrlfounted to EU legislation. Cases have been brought to challer'lge a w@e
ffn %ij l;:;iesla:rrel: measures, including the Biotechnology Directive,'”* the Family Reunifica

secrecy of lawyers.
ir for violation of the right to

013:670 challenging the Biometric Passports Reg for
ging the Driving Licences Dir for violation of the right to

pensation for air passengers

i ibility wi dural rights:
115 iudicial processes have also been challenged for their compatibility with fufldarr;etntelll [r)lrd():;a slzra; ;agr“_
. EU(J:uI;;Z; ngesa Sugar v Aruba [2000] ECR I-665; Case C-308/07 P Gorofit;agﬁmsxa[sao] -t
[305] ECR ission v Ireland [2009] ECR I- s -[62]; 5
- -[50]; Case C-89/08 P Commiss
[2009] ECR 1-1059, [39]-[50];

liament EU:F:2010:72. o ) e
Mal?éd:gﬁg)lf:: sfrl‘;zman Rights Policy for the European Community’ (1990) 10 YBEL 309, 3 J Coppel an

i i i iously?’ (1992) 29 CMLRev 669. -
"Neill, ¢ Court of Justice: Taking Rights Seriously . N i
© Il\{sﬂ(ll) g?lielzu?geégunter—Terrorist Policies and Fundamental Rights: The Case of Individual Sa
o ’ i a Europ
Unlll‘gemty Pressiazgm)""[he EU Charter: Moving from a European Fundamental ngbts Or?firir;enItnzct)mmem(
Fund: . Totift;{r;gﬁtsgbrder’ in G Palmisano (ed), Making the Charter of Fundamental Rights a Living
undamen

Nijhoff, 2015) 10. I ;
ission . . ol
1; Case 4/7é:£ZlSd1C/:-C200ma’ﬁd 64/00 Booker Aquacultur Ltd and Hydro Seafood GS.P v Yﬁ;sig:élfgoﬁrECR .
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an inspiration for the European Court of Human Rights in its own subsequent case law jpy,
UN-related economic sanctions. For the purposes of this chapter, however, the most significy
of the judgment are those which deal with the ECJ’s treatment of fundamental rights. '

' of their lawfulness which it is for the Court to review in the framework of the complete sys-
|egal remedies established by the Treaty. :

- |n this regard it must be emphasised that, in circumstances such as those of these cases, the
v of Jawfulness thus to pe ensured by the Community judicature applies to the Communm’/ act
ded to give effect to the international agreement at issue, and not to the latter as such

Cases C—402 and 415/05 P Yassin Abdullah Kadi and Al Barakaat Internationa]
Foundation v Council and Commission 3
[2008] ECR I-6351

‘Article 307 EC may in no circumstances permit any challenge to the principles that form part

> very foundanong of the Community legal order, one of which is the protection of fundamental

Jncludmg the review by the Community judicature of the lawfulness of Community measures as
their consistency with those fundamental rights.

. Nor c§n an immunity from jurisdiction for the contested regulation with regard to the review of

or pat@llty with fundamental rights, arising from the alleged absolute primacy of the resolutions

e Security Council to which that measure is designed to give effect, find any basis in the place that

Jations under the Charter of the United Nations would occupy in the hierarchy of norms within the

unity legal order if those obligations were to be classified in that hierarchy.

6. Article 30.0(7) EC prgvudgs that agreements concluded under the conditions set out in that arti-

re to be binding on the institutions of the Community and on Member States

Thus, by virtue of that p'rovision, supposing it to be applicable to the Charter of the United

s, the latter would have primacy over acts of secondary Community law .

08. That primacy at‘the’:‘ level of Community law would not, however, extend to primary law, in par-

ular to the general principles of which fundamental rights form part. l

[Note Lishon Treaty renumbering: Art6 EU is Art 6 TEU; Art 220 EC is Art 19 TEU; Art 297 Eg
Art 347 TFEU: Art 300(7) EC is Art 216(2) TFEU; Art 307 EC is Art 351 TFEU]

The EU adopted a set of legislative measures including regulations designed to implement a ser;
UN Security Council Resolutions, beginning with Resolution 1267 (1999). These UN Resolutio L
adopted in the wake of the 11 September 2001 attacks on the United States, and required al| s
to freeze the funds and other financial resources of any persons or entities controlled directly or
rectly by the Taliban, or associated with Osama bin Laden or the Al-Qaeda network, and establjs
a Sanctions Committee to ensure their implementation. In 2001 Kadi, together with Yusuf and th
Barakaat Foundation, who were named on the UN and the EU lists, brought proceedings before
General Court (then CFI) to challenge the EU implementing measures. They argued that the conte
EU regulations disproportionately infringed their fundamental rights, in particular their right to the us
their property and the right to a fair hearing. The General Court ruled that it had no jurisdiction to g
tion Resolutions of the UN Security Council, even indirectly, other than for violation of jus cogens;
that in this instance there was no violation of jus cogens. On appeal, the ECJ took a different app

B
7 ? ECJ went Qn to rule that the procedure for re-examining the listing of individuals before the UN
/.0{75 Comm/_ttee was essentially diplomatic and intergovernmental, and did not offer guarantees
Judicial protec't/on. T‘her'e‘was no right of representation, no obligation to give reasons or evidence
f‘.,v opportunity for judicial rgwew. To grant immunity from jurisdiction to the listing measures W/l‘hif;
le EU legal order would constitute ‘a significant derogation from the scheme of Jjudicial protecti
1damental rights’ laid down by the EU Treaties.) Bbis sl
26. It follows from the foregoing that the Community judicature must, in accordance with the

S conferreq onitby the EC Treaty, ensure the review, in principle the full review, of the Iawfulnezcs)vc\)/;
g ommunity a§ts in the light of the fundamental rights forming an integral part 'of the general princi-
les of Community law, including review of Community measures which, like the contested reguli?ationI

€ g givi i |U | a (S} the SeCU t (:O u de C pte @) e
‘ deS‘ ed (0] € effect to the reso tions dopt d b
» ¢ N : Y Yy unci apt V” 1

THEECY

281. In this connection it is to be borne in mind that the Community is based on the rule of |
inasmuch as neither its Member States nor its institutions can avoid review of the conformity of t
acts with the basic constitutional charter, the EC Treaty, which established a complete system of I
remedies and procedures designed to enable the Court of Justice to review the legality of acts of
institutions (Case 294/83 Les Verts v Parliament [1986] ECR 1339, paragraph 23). 5
282. It is also to be recalled that an international agreement cannot affect the allocation of p‘
fixed by the Treaties or, consequently, the autonomy of the Community legal system, observe
of which is ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article .

EC, jurisdiction that the Court has, moreover, already held to form part of the very foundations of
i

Community. I
283. In addition, according to settled case-law, fundamental rights form an integral part of the g

eral principles of law whose observance the Court ensures. For that purpose, the Court draws i
tion from the constitutional traditions common to the Member States and from the guidelines s
by international instruments for the protection of human rights on which the Member States ha: o
laborated or to which they are signatories. In that regard, the ECHR has special significance. ‘

284. Itis also clear from the case-law that respect for human rights is a condition of the Iawful’
of Community acts (Opinion 2/94, paragraph 34) and that measures incompatible with respect
human rights are not acceptable in the Community (Case C-112/00 Schmidberger [2003] ECR |-5€
paragraph 73 and case-law cited).

285. It follows from all those considerations that the obligations imposed by an international agr
ment cannot have the effect of prejudicing the constitutional principles of the EC Treaty, whichiin

the principle that all Community acts must respect fundamental rights, that respect constituting
1

2:. In ,thls reggrd, in ‘the light of the actual circumstances surrounding the inclusion of the

\ AnnantT names in the list of persons and entities covered by the restrictive measures contained

7 rigﬁ?t tc;)thﬁ contested regulation, it must be held that the rights of the defence, in particular

0 be heard, and the right to ef ive judici i i ’

- g effective judicial review of those rights, were patently not

1 335. i inci i

; Coméccc')rdmg to settle.d case-law, the principle of effective judicial protection is a general principle
ébee unity Igw s'temrr?mg from the constitutional traditions common to the Member States, which

‘ Artic&e{gsh??:d ghArtlcles 6and 13 of the ECHR, this principle having furthermore been reaffirmed

) / ot the Charter of fundamental rights of the Euro i i

. cc pean Union, pro

2000 in Nice (OJ 2000 C 364, p. 1) i o

352. |

b adot rtm;st, 'therefore, be held that the contested regulation, in so far as it concerns the appellants

E t;; ed without anY guqrantee being given as to the communication of the inculpatory evidence:

. em or as tg their being heard in that connection, so that it must be found that that regulation

; Opted according to a procedure in which the appellants’ rights of defence were not observed
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which has had the further consequence that the principle of effective judicial protection has
infringed.

353. It follows from all the foregoing considerations that the pleas in law raised by Mr Kadj a
Barakaat in support of their actions for annulment of the contested regulation and alleging breg
their rights of defence, especially the right to be heard, and of the principle of effective judicial o
tion, are well founded . . . }

357. Next, it falls to be examined whether the freezing measure provided by the contested regyj
amounts to disproportionate and intolerable interference impairing the very substance of the f,
mental right to respect for the property of persons who, like Mr Kadi, are mentioned in the list se
in Annex | to that regulation . . .

369. The contested regulation, in so far as it concerns Mr Kadi, was adopted without furnishing
guarantee enabling him to put his case to the competent authorities, in a situation in which the
tion of his property rights must be regarded as significant, having regard to the general application
actual continuation of the freezing measures affecting him.

370. It must therefore be held that, in the circumstances of the case, the imposition of the X
tive measures laid down by the contested regulation in respect of Mr Kadi, by including him in thy
contained in Annex | to that regulation, constitutes an unjustified restriction of his right to prope

372. It follows from all the foregoing that the contested regulation, so far as it concerns the ap

lants, must be annulled.

() CHALLENGES TO EU ADMINISTRATIVE ACTION

_based challenges to EU administrative action have also regularly been made. Two particular
ts in which such claims have often been successfully made are those of staff disputes concern-
IbodieS and institutions, and competition law proceedings involving the Commission

aff Cases

ange of staff and recruitment cases the EU Courts have entertained arguments based on pl
ding the violation of freedom of expression,'*? freedom of religion, ! private and famil I'I; P
on-discrimination,'®* and required the EU institutions to amend several of their r};cltif:’
inistrative p roceedings affecting EU staff are subject to the rights of the defence ”IhepEU C'e?II
ice Tribunal (CST) ruled that the EU staff regulations and conditions of emplo -ment tl\l;1
in the light of the provisions of the Charter of Fundamental Rights.!44 ploy must be

ompetition Proceedings

Commission’s enforcement powers in competition
on, in which general principles of law and fundamen
ts of the defence,'S the right to a fair hearing,'¥
al liability,** data protection and privacy,'s
[he Commission’s powers in competition
gate and make searches,
e repeatedly called upon the
I principles.'> Thus, for exa

E

proceedings have been a fertile source of liti-
tal rights have been invoked, including:*’ the
: effective judicial review,48 non-retroactivity of
and nullum crimen, nulla poena sine lege 15!

proceedings are very wide, including the authority to
as well as to impose severe financial penalties, and affected parties
Court to limit and control their exercise by reference to fundamental
mple, the ECJ in Hiils emphasized the significance of the ECHR and

The ECJ, however, maintained the relevant Regulation in effect for three months, to allow the
institutions time to cure the procedural breach and to re-list the applicants. Following the public:
and communication to the applicants of summary reasons provided by the UN Sanctions Comm
the Commission adopted a new regulation maintaining the sanctions against Kadi, who prom
brought a further action for annulment.?” Both the General Court, and the CJEU on appeal, r
that the evidence offered to justify the sanctions was inadequate, and annulled the Regulation o
again.!®® )

The Kadi cases and many of those which followed are important and raise complex legal issue:
the EU and the Member States, and they have generated international controversy, as well as poss
helping to trigger reform of the UN sanctions system, given the global relevance of many of thes:
tions.?® But what is most striking, for the purposes of the present chapter, is that the CJEU and
General Court were less deferential to the EU institutions, and even to international institutions
as the UN Security Council, when considering challenges based on fundamental rights in sey
of the sanctions cases. Nevertheless, it has also been pointed out that some of the judicial victos
including that of Kadi, whose eventual removal from the UN sanctions list came about due to
intervention of the UN Ombudsperson rather than the EU Courts, have been pyrrhic.

40 Case 100/88 Oyowe and Traore v Commission [1989] ECR 4285

.’- Case 130/75 Prais v Council [1976] ECR 1589. .

¢ Case T-58/08 Commission v Roodhuijzen [2009] ECR I1-3797.

. Case C-404/92 P X v Commission [1994] ECR 1-4737; Cases C-12

0anos v Commission [1999] ECR 1-8223; Case C-252/97 N v Commissio
v ;Iase F-51/07 Bui Van v Commission EU:F:2008:112.

= See, eg, H Andersson, ‘Dawn Raids under Challenge’ . ils, ¢ ibili

hdamental Rights of the EU Antitrust Enforcement Systg:m (\fr(l)llejl) 3156 ]égfnfini:s‘r’l’or‘llv A‘é\glz’s o ey it

rs -Instance Decision Maker’ (2014) 37 Wi etition 5; K . - stigat N
¢ orld Comp tit 5 ( i iti ( 2013
E ; > el i 1t ;s KLe aerts, ‘Due Process m Competltlon ases’ ( 01 )

b ) 146 See, eg, Case C-397/03 p Archer Dani i s
Nevertheless, the stream of high-profile and politically salient anti-terrorist sanctions case ission [2005] ECR 11_5575, Cas:: o ‘z'g:lszgi‘gg‘;ivlgom?’”t’l‘m ;212;)56] ECR 1-4429; Case T-210/01 GEC v
\ 5 STy . > —2U4- alborg Portlan ied

recent years has shown both the General Court and the EC] displaying greater willingness to res ; CC—407/08 P Knauf Gips KG v European Commission [2010] gCR 1-6375 [90?_?;;] Commission [2004] ECR I-123;
and to strike down EU legislation for violation of basic rights, and to assert the priority of fu g -3¢ C-185/95 P Baustahigewebe v Commission [1998] ECR 18417,

Case C-386/10 P Chalk ;
i - . . . o alkor AE Epexerga M issi .C:
mental rights in EU law over secondary EU legislation, and even over the most important n any and others v Commission EU:(‘;ZOlﬁSi:S‘TS etallon v Commission EU:C:2011:815; Case C-389/10 P KME
international law.

L g:z:STC;IS9—213/02 P D'ansk Rorindustri et al v Commission [2005] ECR I-5425.

k- . T—9;4/1634[1I’Ce‘r§an l;l{tlfs{;toﬁ'efﬁr industrielle Prozesse GmbH v Commission [2007] ECR 11-4225

4 B -Ireuhand AG v C issi - o /

mmission [2010) Een 1 ommission [2008] ECR II-1501; Case T-446/05 Amann & Séhne GmbH v
-215/78 Van Landewyck v Commission [1980]

: See, eg, Cases 209
OMmmission [19 . ! :
[1980] ECR 2033; Cases 100-103/80 Musique Diffusion Frangaise v Commission [1983] ECR 1825; Case

22/81 Michel; issi

... Ccorenl;:iz Commzsszon [1983] ECR 3461; Case 5/85 AKZO Chemie v Commission [1986] ECR 2585; Case 374/87

- iy [200;(;11 [1989] ECR 3283; Case C-185/95 P Baustahlgewebe (n 147); Case C-328/05 P SGL barbon AG
CRI-3921; Case C-199/11 Europese Gemeenschap v Otis NVEU:C:2012:684. ’

2 and 125/99 P D (n 60); Case C-191/98 P
n [1998] ECR I-4871.

137 Commission Regulation 1190/2008, amending the earlier Regulation 881/2002 to maintain Kadi’s name
relevant Annex [2008] OJ L322/25.

138 Case T-85/09 Kadi v Commission and Council; Case C-584/10 P Commission v Kadi (Kadi II) (n 134). ‘

139 M Avbelj, F Fontanelli, and G Martinico (eds), Kadi on Trial (Routledge, 2014); P Margulies, ‘Aftermath 0
Unwise Decision: The UN Terrorist Sanctions Regime after Kadi II’ (2014) 6 Amsterdam Law Forum 51.

ECR 3125; Case 136/79 National Panasonic v
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e ECHR as the favoured source of human rights principles in EU law, the CJEU and the General
ourt continue to cite provisions of the ECHR and sometimes make reference to the case law
the European Court of Human Rights, particularly in cases governed by Article 52(3) of the
Charter.

e CJEU was formerly reluctant to engage in robust rights-based review of EU policy and le
Jation. However, with the enactment of the Charter, and the expansion of EU polic yactiv't'g-
ato the fields of internal and external security, human rights-based challenges againsty EU aciiles
Jave more recently met with greater success before the CJEU. This is particularly notable in cas(;n
‘hallenging economic and financial sanctions imposed by the EU. 5

the case law of the ECtHR and ruled that the presumption of innocence applies to competitjop
ceedings which may result in fines.'*® ‘

(c) CONSTRUING EU LEGISLATION IN CONFORMITY WITH
FUNDAMENTAL RIGHTS

The EU judiciary has also taken increasing account of fundamental rights by interpreting EU
ures in conformity with such rights. This technique has the effect both of insulating EU legjs
against challenge and of imposing human rights obligations, as a matter of EU law, on nat
authorities.’s* In the famous case of Google Spain, for example, the CJEU interpreted the E '
Processing Directive in the light of Articles 7 and 8 of the Charter in such a way that a ‘right
forgotten’ (the right to have data concerning oneself deleted from search engines, in certain cir
stances), had to be protected by the operator of a search engine.'*® i

e General.Court has also entertained many rights-based challenges to administrative action
particularly in the context of EU competition proceedings and staff disputes )

he EU’s policy competence in the field of human rights has gradually broadened since the Court
first acknowledged the general principles of law. While the EU’s legislative competence to enacr:t
internal rules on human rights is largely sector-specific, or requires recourse to the residual treat

basis of Art 352 TFEU, human rights feature prominently in EU external relations. Supporti .
institutions such as the Fundamental Rights Agency have also been created, and de'batf iontlirllf—g

ues over how to operationalize the sanction mechanism in Article 7 TEU
| .

(p) SUMMARY

i, From the time of the ECJ’s acceptance in the early 1970s that fundamental human righ
part of the general principles of EU law until the Charter of Fundamental Rights acquired by
ing force in 2009, the two main sources of inspiration for those rights have been the ECHR
national constitutional traditions. The Charter now dominates as the most important so r
fundamental human rights in EU law.

ii. Despite the clear Treaty basis for the various sources of human rights within EU law in Ar
6 TEU, their application by the ECJ to specific cases has been more contested. The Cour;
adopted neither a ‘universal standard’ based on the highest level of protection given by any i
Member State, nor a ‘lowest common denominator’ approach which would recognize only
common level of protection accorded by all states, but instead a pragmatic case-by-case appre
to identify the scope and content of particular rights which are pleaded.

iii. 'With the enactment of the Charter of Fundamental Rights, the CJEU has increasingly drawn o
instrument, and less on the ECHR or the common constitutional principles of Member States, a
EU’s autonomous source of human rights law. In Melloni the Court made clear that Article 53 0
Charter does not change its long-standing ruling that fundamental rights under national cons
tions cannot call into question the primacy of EU law, which should prevail in the event of confli

iv. Until such time as the EU follows the mandate in Article 6(2) TEU and accedes to the ECHE
Convention is not formally binding on the EU.'*” However, even though the Charter has repl

8 HUMAN RIGHTS-BASED CHALLENGES:
MEMBER STATE ACTION

s far, we have mainly examined the role of human rights as standards for assessing the legalit

J ‘action and as constraints on the acts of the EU institutions. However, the ECJ als:g) ruledgsro d
es ago that fundamental rights were binding not only on the EU institutions, but also $e
mber Statf:s when't%ley acted within the scope of EU law. When the Charter of Fun:iamental IC;I: ht‘;>
:u cted,‘ .1ts prov151o.ns werc? made binding not just on the EU institutions, but also on the Men%ber
s when 1mp1?ment1ng Union law’. However, the application of EU fundamental rights review t

nber Stat.e action nonetheless remains contentious, in part because it is not always clear wheth :
Bare a.ctmg within the scope of application of EU law, and in part because somz Member Set ter
: n‘resmtant to the very idea of the CJEU determining standards of human rights protecti . ‘f S
pplied to them.'*® The law as regards the circumstances in which Member Stite aftion lonbo
ewed by the CJEU for compliance with EU fundamental rights review, whether the gener:; :}r’in?

0f EU law or the Charter, is outlined below, f
‘ ; ; , followed by the question wheth
irectly applied to the conduct of private actors. ! whether the Charter can

153 Case C—-199/92 P Hiils v Commission [1999] ECR 1-4287, [149]-[150]; Case C-57/02 P Acerinox v
[2005] ECR 1-6689, [87]-[89]; Cases T-458/09 and 171/10 Slovak Telekom v Commission [2012] ECR 11-145, [67]
Case T-348/08 Aragonesas Industrias y Energia v Commission EU:T:2011:621, [94]. Compare the earlier, narrowe
ing in Case 374/87 Orkem (n 152). ]

154 See, eg, Case C-578/08 Chakroun v Minister van Buitenlandse Zaken [2010] ECR 1-1839, [44], [62)-
Case C-275/06 Promusicae v Telefonica de Espania SAU [2009] ECR I-271, [65]-[69]; Case C-400/10 PPUJ
(n 31) [60]; Case C-300/11 ZZ v Secretary of State for the Home Department EU:C:2013:363, [50]-[52]; Case C-39
Radu EU-C:2013:39; Case C-277/10 Martin Luksan v Petrus van der Let EU:C:2012:65; Case C-104/10 Kelly v
EU:C:2011:506.

155 Case C-131/12 Google Spain v AEPD EU:C:2014:317.

156 Case C-399/11 Melloni (n 111).

157 For a contrary argument that the EU is already bound, as a matter of EU law, by the provisions of the ECHE
B de Witte, ‘Human Rights’ in P Koutrakos (ed), Beyond the Established Orders: Policy Interconnections Between &

and the Rest of the World (Hart, 2011). "

K L 3 . . s
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e e T of Fundamental Rights Applicable at National Level?’ i ’ :
o {rund ional Level?” (2012) 19 Jurisprudence 1271; C Vadja
3 r of Fundamental Rights: Neither Reck imid?’, Universi : -
B : Rights: er Reckless nor Timid?’, University of Edinb
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. ights during the a ;167 i ini i
ion of rig pas gf : p;?eal process;*” and in determining who qualifies as a refugee they
ssure protection for family life, freedom of religion, and other rights.'s Further, when applyi
/ : : ; in
¢s based on fundamental rights, national authorities must ensure a fair balance betw PP i :
her rights protected as part of EU law.! e these
‘before the? Char.ter was enacted, however, the ECJ had already gone beyond the kinds of cases
bed above, in which EU measures themselves embody a particular right,'”° and had required
er States to ensure that EU fundamental rights are protected whenever states are impl ) ]
‘measure, even one that has little to do with rights.1”! Thus in Wachauf, a ca ¢ eme”t’}’:g
" ' : 2 5 se concerning t
tion of milk prOdl%Ctlf)n, the ECJ ruled that Member States are bound, when implementing EI(J3
yall the general pr‘mc1ples and fundamental rights that bind the EU in its action.!” This ag li
 of fundamental rights can be explained by viewing Member States as agents of the EU MIIJlIl)en
mplement or enforce EU measures, and thus are bound by the rights protected
e e ; . protected as part of EU law.
sa j ; nrig ts mainstreaming’ technique, in accordance with which EU Jeg-
on is strengthened by the imposition on Member States of an obligation to protect all the righ%s
teed by th? Charter, and the general principles of EU law, when implementing such measures
is is exemplified by. case law prior to the Charter, such-as Ordre des barreaux francophones t
a opﬁgnes concerning the right to a fair trial in the implementation of the Money Launderine
: ive; Sgector Phofo Grf)up ?oncerning the presumption of innocence in the implementatiot%
e EU In31'der Dealing Directive 2003/6;'Varec on the rights of the defence under the revie
;A,i ures' to 1mpleme{1t the EU Public Procurement Directives;'”Chakroun on the right to familW
' the 1mple1?16ntat10n (.)f the EU Family Reunification Directive 2003/86;'°Kabel Deutschl ;
rieb concerning protection for freedom of expression and media pluralism in the context fcfcﬁ
[ . . . & . n ex 0
ementation of the Universal Service Directive;'”’Damgaard concerning protection for freedo N
“ . . B m
P ses;;(}))n in th? context of the prohibition of advertising of medical products under EU Directive
/83;""Promusicae concerning reconciliation of the rights
3; ; to property, i i
life in the domestic transposition of EU directi ; oo o Ll s ol e
ctives on electronic commerce, intellectual property,

electronic communications;'”* and Aguirre Zarr i
electr ; aga on the right ild i ideri
0dy dispute under EU Regulation 2201/2003.15° g Bt ofthe child in considering

(A) MEMBER STATES AS AGENTS OF THE EU WHEN IMPLEMENT}
AND APPLYING EU MEASURES

The ECJ first indicated in Rutili in 1975 that when Member States are applying provisiong
legislation which are based on protection for human rights, they are bound by the general princjy
EU law.'®Rutili concerned Directive 64/221, which contained limitations on the restrictions
States could impose on the free movement of workers. These were treated as specific expressionsg
general principles enshrined in the ECHR. Similarly in Johnston, the requirement of judicial 3
in the 1976 Equal Treatment Directive was described by the Court as reflecting a general prin
EU law, which meant it should be interpreted as providing the right to an effective remedy.!
recent examples can be seen in relation to the EU Data Protection Directive 95/46 and Reg
45/2001, which have been held to reflect rights of privacy protected under the ECHR and the Cly
and to require interpretation and application by national authorities in that light.'s! ]
Further such rulings have been given in relation to EU Directive 2004/83 on minimum st
ards for refugees, which is based on the UN Geneva Convention and is said by the CJEU to r
other provisions of the EU Charter including respect for human dignity and the right to as
Similarly, if more contestedly, the EU’s ‘Dublin’ Regulations 2003/343 and now 604/2013, concer;
the determination of the Member State responsible for asylum applications, have been said to en
full observance of the right to asylum guaranteed by Article 18 of the Charter, and to preventy;
tions of the prohibition on degrading treatment under Article 4 of the Charter.'® These Regulat
have, however, been the subject of extensive ECHR case law, in which the operation of the EU asy

system has been challenged, and sometimes condemned, for violation of Article 3 ECHR concer;

inhuman and degrading treatment.'**

The consequence of the CJEU rulings is that when Member States are implementing or app}
EU measures that are based on, or reflect, fundamental rights, their action can be scrutinized b
CJEU to ensure they have done everything necessary to avoid violating rights guaranteed undes
law. Thus, for example, they must not return asylum-seekers to a Member State encountering
temic deficiencies and in which they are likely to face inhuman or degrading treatment;'® theys
not require asylum-seekers to undergo ‘tests’ to prove their sexual orientation;'® they must

Case C-181/16 Gnandi v Etat belge EU:C:2018:465.
* Cases C-71and 99/11 Y and C (n 162).

 Cases C-468— j
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; 85, —[44]; = eckmyn and Vrijhej :C: :
kSHennmgandMai e T [66].}/ rijhejdsfonds EU:C:2014:2132, [26], [30]; Cases C-297 and
ee, eg, Case C-219/91 Criminal Proceedi i
o2 Ce oceedings against Ter Voort [1992] ECR I-5495, [33]-[38], i
k.. é :\;16 }61 ;);; 1};) 1iSIEHR I\(A/'hen giving effect to Dir 65/65/EC on the categorization of rr[xecllic(i)rlzacl(;l:lfcllltfiie o
R - ent Kirk [1984] ECR 2689, [21]-[23]; Cases C-74 and 129/95 X [1996] ECR I C
- vk 1-651; Case C-387/02 Berlusconi et al [2005] ECR I-3565 oo Case
B Coce C—305/‘(1)(; gl:{i:eczrsmbzny [1989] ECR 2609, [17]-[19]; Case C-292/97 Karlsson [2000] ECR 1-2737
. rreaux francophones (n 125); M Luchtmann and R van der Hoeven, Note (2009) 46
g::e 8*45/08 Specter Photo Group NV v CBFA [2009] ECR 112073
6 € C-450/06 Varec v Belgium [2008] ECR I-58]. .
> Case 578/08 Chakroun (n 154). ’
Case C-336/07 Kg
08] ECR 1-10889,
; gase C-421/07 Damgaard [2009] ECR 1-2629.
ase C-275/06 Promusicae (n 154).

1O C ie N
ase C-491/10 PPU Aguirre Zarraga [2010] ECR 1-14247, [60]-[66].

159 Case 36/75 Rutili (n 22). See AG Trabucchi in Case 118/75 Watson and Belmann [1976] ECR 1185, 1207-120
comment on this aspect of the case. p

160 Case 222/84 Johnston (n 23). See also Case 222/86 UNECTEF v Heylens [1987] ECR 4097; Case C-185/97(
(n 23); Case C-432/05 Unibet [2007] ECR 1-2271, [37]; Case T-111/96 ITT Promedia NV v Commission [1998]
11-2937; Case C—279/09 DEB v Bundesrepublik Deutschland [2010] ECR I-13849. 1

161 Cases C-465/00, 138 and 139/01 Osterreichischer Rundfunk (n 23) [70]-[72]; Case C-131/12 Google Spain (n
Case C-73/07 Tietosuojavaltuutettu v Satakunnan Markkinaporssi Oy [2008] ECR 1-9831.

162 Case C-465/07 Elgafaji (n29); Case C-148/13A,B&C v Staatssecretaris van Veiligheid en Justitie EU:C:2014:2
[45]-[46], [53]-[54]; Case C-101/09 Bundesrepublik Deutschland v B EU:C:2009:285; Cases C-71 and §
Bundesrepublik Deutschland v Y and C EU:C:2012:518; Case C-175-179/08 Salahadin Abdulla and Others [2010)
1-1493, [53]-[54]; Case C-31/09 Bolbol [2010] ECR I-5539, [38].

163 Cases C—411 and 493/10 NS (n 94) [75]-[86]; Case C—~4/11 Bundesrepublik Deutschland v Puid EU:C:20
[30]; Case C-394/12 Shamso Abdullahi v Bundesasylamt EU:C:2013:813; Case C-19/08 Migrationsverket v Peti
[2009] ECR I-495, [4]; G Mellon, “The Charter of Fundamental Rights and the Dublin Convention: An Analysis 0
v. Home Secretary’ (2012) 18 EPL 655. y )

164 See, eg, App No 30696/09 MSS v Belgium and Greece, Grand Chamber judgment of 21 Jan 2011 and App
29217/12 Tarakhel v Switzerland, Grand Chamber judgment of 4 Nov 2014.

165 Cases C—411 and 493/10 NS (n 94) [75]-[86]; Case C-4/11 Puid (n 163) [30]; Case C-163
Bundesrepublik Deutschland EU:C:2019:218.

166 Case C-148/13 A, B & C (n 162). L

bel Deutschland Vertrieb v Niedersichsische Landesmedienanstalt fiir privaten Rundfunk
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The post-Charter case law has remained unaltered in this respect, and Member States mugt o
with Charter rights when implementing EU law. This is exemplified by case law concerning imp o
tion of the EU Arrest Warrant,® the Data Protection Directive,'® EU intellectual property Jay
custody,'® the rights of long-term residence third-country nationals,'®” anti-discrimination law;, 86
nition and enforcement of judgments,'®” economic sanctions,'** and free movement measures.'8

| particular, where a Member State relies on the combined provisions of Articles 56 and 66 in
& justify rules which are likely to obstruct the exercise of the freedom to provide services, such
~ation, provided for by Community law, must be interpreted in the light of the general princip;les of
nd in particular of fundamental rights. Thus the national rules in question can fall under the excep-
ovided for by the combined provisions of Article 56 and 66 only if they are compatible with the
mental rights, the observance of which is ensured by the Court.

It follows that in such a case it is for the national court, and if necessary, the Court of Justice to
ise the application of those provisions having regard to all the rules of Community law, including
om of expression, as embodied in Article 10 of the European Convention on Human Rights, as a
eral principle of law the observance of which is ensured by the Court. I

. The reply to the national court must therefore be that the limitations imposed on the power of
lember States to apply the provisions referred to in Articles 66 and 56 of the Treaty on grounds of
ic policy, public security and public health must be appraised in the light of the general principle of
dom of expression embodied in Article 10 of the European Convention on Human Rights.

(8) MEMBER STATES DEROGATING FROM EU
RULES OR RESTRICTING EU RIGHTS

Thus far, we have considered situations in which Member States were implementing EU meay
However, Member States are also sometimes permitted by the Treaty, or by analogous prip
developed by the ECJ, to derogate from, or restrict, EU rules on public policy or other ground
ECJ in ERT, after initial uncertainty,'”® declared that it had a duty to ensure that Member State
quately respected EU fundamental rights when they adopted measures derogating from EU law,

Case C—260/89 Elliniki Radiophonia Tileorassi AE (ERT) v ]‘

Dimotiki Etairia Pliroforissis and Sotirios Kouvelas
[1991] ECR 1-2925

[Note Lisbon Treaty renumbering: Arts 56 and 66 EC are now
Arts 52 and 62 TFEU respectively]

his ruling extended the Court’s jurisdiction to review Member State compliance with EU
jamental rights, in situations in which they arguably seek to escape the remit of EU law.!!
withstanding arguments made, even by members of the Court itself, to reduce the scope of tht;se
ngs,”” they have been confirmed many times since.’® The application of the ERT reasoning is
lified by case law in the field of immigration, where there have been many rulings concernsign
ight to family life or due process where states have relied on the public policy, or public interestg
ogation to expel a migrant covered by EU law, or to refuse some other family benefit. The Cour;
emphasized the requirement on states to take adequate account of the impact of their roposed
ions on the right to family life as well as other Charter rights.! e

tis moreover clear from Schmidberger that the protection of human rights in itself constitutes a
timate interest that will justify a restriction on EU free movement rules.! Austria had relied on
tection for freedom of expression and assembly as a public policy justification for the closure of
d between Austria and Italy to facilitate environmental protests. The ECJ held that since both
Eq and tl.le Member States are required to respect fundamental rights, ‘the protection of those
is a legitimate interest which, in principle, justifies a restriction of the obligations imposed b
J] law, even under a fundamental freedom guaranteed by the Treaty such as the free movemen};

The case concerned the compatibility with EU law of exclusive rights granted by Greek legislatic
ERT, which had the effect of restricting the free movement of services and establishment. The defe
ant argued that the effect of the legislation on its freedom of expression should also be taken
account by the Court.

THE ECJ 4

42. As the Court has held (see Cases C-60 & 61/84 Cinéthéque, paragraph 25 and Case C-12
Demirel v. Stadt Schwébisch Gmiind, paragraph 28), it has no power to examine the compatibility with
European Convention on Human Rights of national rules which do not fall within the scope of Commu
law. On the other hand, where such rules do fall within the scope of Community law, and reference is ;' i
to the Court for a preliminary ruling, it must provide all the criteria of interpretation needed by the natl
court to determine whether those rules are compatible with the fundamental rights the observane

which the Court ensures and which derive in particular from the European Convention on Human Rig )
3 L Cases C-250/06 United Pan-E icati
-Europe Com t i i
: . | ekl p munications Belgium v Belgium [2007] ECR I-11135; Case C-336/07
] 3 . .
E :rlea;f)bs, Hurgan R1ghts in the European Union: The Role of the Court of Justice’ (2001) 26 ELRev 331, 337-339
p: E 1ls expansive earl.1e‘r argument for human rights review of national measures by the ECJ in his opinion as Ad
- ; ~168/91 Konstantinidis v Stadt Altensteig [1993] ECR I-1191, 1211-1212.
- ;é;%, 3C6asse. C-368/95 Vereinigte Familiapress Zeitungsverlags- und Vertriebs GmbH v Heinrich Bauer Verlag
K Tarm; Lei;'Case[2C0—0377]0é0C5RFestersen [2007] ECR I1-1129; Case C-470/03 AGM-COS.MET Srl v Suomen val-
i a7 inen 1-2749, [72]-[73]; Case C-201/15 AG i i inoniki
ilssls kai Koinonikis Allilengyis EU:C:2016:972, [63]. o R Rpiirgds Togesioal Kl it
-[loe(f])- eég;SCaées C-482 and 493/01 Qrfanopqulos and Oliveri v Land Baden-Wiirttemberg [2004] ECR 1-5257
e sec;Etare[263259/99 MRAX v Belgium [2002] ECR 1-6591, [53], [61], [62]; Case C-413/99 Baumbast and R 1;
. ;Baden] V}\EﬁIitIJl(y)Ql, [7;]—][(73]; (;ase C-60/00 Carpenter v Home Secretary [2002] ECR 1-6279; Case
-Wiirttemberg v idi = : ’
B o rttembe g v Tsakouridis [2010] ECR I-11979; Case C-300/11 ZZ v Secretary of State for the

195 Cagse C-1 ;
; ~112/00 Schmidb i ! ‘
13693, [84][39]. chmidberger v Austria [2003] ECR 1-5659; Case C-208/09 Sayn-Wittgenstein [2010] ECR

181 Case C-396/11 Radu EU:C:2013:39; Case C-168/13 PPU Jeremy F EU:C:2013:358; Case C-399/11 Mellom'(
Case C-220/18 PPU ML EU:C:2018:589. :

182 Case C-131/12 Google Spain (n 155).

183 Case C—277/10 Martin Luksan v Petrus van der Let EU:C:2012:65; Case C-469/17 Funke Medien NRW
Bundesrepublik Deutschland EU:C:2019:623.

184 Case C-400/10 PPU JMcB (n 31).

185 Case C-571/10 Servet Kamberaj v IPES EU:C:2012:233, [79]-[80]. .

186 Case C-104/10 Kelly v NUI EU:C:2011:506; Case C-396/17 Leitner v Landespolizeidirektion Tirol EU:C:2019:

187 Case C-112/13 A v BEU:C:2014:2195.

188 Case C-314/13 Uzsienio reikaly ministerija v Pevtiev EU:C:2014:1645, [24]-[26].

189 Case C-300/11 ZZ v Secretary of State for the Home Department EU:C:2013:363. \

190 Cases 60 and 61/84 Cinéthéque v Fédération Nationale des Cinémas Frangais [1985] ECR 2605, [25]-[26)
12/86 Demirel v Stadt Schwibisch Gmiind [1987] ECR 3719, [28].
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of goods."®® Similarly in Omega Spielhallen, Germany successfully pleaded the protection of hy,
LEE IR

dignity as a ground for restricting the marketing in Germany of laser games which simulated the|
7. It is to be recalled in respect of those submissions that the Charter's field of application so far a
s

cerns action of the Member States is defined in Article 51(1) thereof, according to which the provi
s of the Charter are addressed to the Member States only when they are implementing Europpea;

ing of human beings."””

(c MEMBER STATE ACTION ‘WITHIN THE SCOPE OF EU LAW’

Doubts arose, following adoption of the Charter, as to whether the drafters had intended to reverg
confine the ERT/Familiapress line of jurisprudence, by using narrower language when describing
scope of application of the Charter to Member States. Article 51 of the Charter declares that:

n law.
!“That article of the Charter thus confirms the Court’s case-law relating to the extent to which

s of the Member States must comply with the requi i
. quirements flow i

ranteed in the legal order of the European Union. Ui i
9. The ICOU(: s sfe;[rt]ledEcase—law indeed states, in essence, that the fundamental rights guaranteed
he legal order of the turopean Union are applicable in all situati
e \ Upenl ' tuations governed by European Uni
but not outside such sﬁgappns. In this respect the Court has already observed thapt it hasmr(jz
er to eJa-mmIG theocompatlbmty with the Charter of national legislation lying outside the scope of
;5_,. nion 2W. n the other h.and, if such legislation falls within the scope of European Union
"ﬂ?e Cour;, \(;v en requested to gwe a preliminary ruling, must provide all the guidance as to inter-
tation nee e| '.n Erder for the national court to determine whether that legislation is compatible with
undamental rights the observance of which the Court ensures (see inter alia, to this eff
260/89 ERT[1991] 12925, paragraph 42: . . .). ’ el
20. That definition of the field of application of th i

] e fundamental rights of the Euro ion i

‘ . : A pean Unio
,y the expla}natsons relating to Article 51 of the Charter, which, in accordance with the ?hli?db:”;e
QrapthfArtlde A6(1)ATEU and Ar.’ucle 52(7) of the Charter, have to be taken into consideration for :h :
:'e (o) mtirpretlng it (see, to this effect, Case C-279/09 DEB [2010] ECR 1-13849 paragraph 32)e
ing to those explanations, ‘the requirement to re i , :

gto : ; spect fundamental rights defined i

the Union is only binding on the Member State i Uil
he U s when they act in the scope of Union law’

“ : aw’.

4 ,ni:r;z;:lwaet;unn??‘mer?t;! rlghhts guaranteed by the Charter must therefore be complied with where
tio alls within the scope of European Union law. situati i
“ ; ‘ , Sltuations cannot exist which are -
i;n zr;aEt vrvay by Iijurppean Umop law without those fundamental rights being applicable. The acoz-
‘ :/Nheru opea: nion law entails applicability of the fundamental rights guaranteed by the Cha’rDtF;r

t,he Couer,t(;rgt e oihher hand, a legal situation does not come within the scope of European Union.
N, €s not have jurisdiction to rule on it and an isi

: Y provisions of the Chart li

, of themselves, form the basis for such iurisdicti A e
, . ch jurisdiction (see, to this eff i
irra and Others [2012] ECR [-0000, paragraph 26) A i i
g8 Th i i :
,iSionzs;c;nSICderanons correspond to those underlying Article 6(1) TEU, according to which th
ned ol Tfe tf}1ar'[el_r':re not to extend in any way the competences of the European Union az
.. aties. Likewise, the Charter, pursuant to Articl
, e A 51(2) thereof, d

d of application of European Union | i st
E aw beyond the powers of the Eur i i
Wpower or task for the European Union, or i rmiiolailehho ity
s . or modify po ined i i
ey Y powers and tasks as defined in the Treaties (see

The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of
Union . . . and to the Member States only when they are implementing Union law

However, whatever the intentions of the drafters,'?® the ECJ chose not to read this provision of¢
Charter narrowly, but instead so as to confirm its prior approach.”* In Akerberg Fransson, the
drew support from the Explanations to the Charter, which were given interpretive effect by Art
6(1) TEU and Article 52(7) of the Charter, and which use the wider term ‘binding on the Mem
States when they act within the scope of EU law’. The Member State action in Fransson amoun
neither to an ‘implementation of EU law’ nor to a ‘derogation’ from EU law, which raised the issue

to whether it could still be covered by the Charter. y

Case C—617/10 Aklagaren v Akerberg Fransson
EU:C:2013:105

The applicant claimed that his prosecution under Swedish law for a tax offence, having been alrez
subject to tax penalties for the same matter, was a violation of the principle of ne bis in idemin breach
EU law. The Swedish Government, together with the Commission and four intervening governm
argued that the situation fell outside the scope of EU law for the purposes of Article 51 of the Cha 3
since neither the tax penalty, nor the criminal prosecution arose from the implementation of EU |
The CJEU began by indicating that Article 51 confirmed its previous case law on the scope of appli¢

tion of fundamental rights review.

The C insi

R it:lslcr(t) 1ns11srts th.at t}.le Charter does not extend the scope of application of EU law, but rather

. t};eﬂz a;;}))};llcabti(.)tn. Tfh(;l ke;y se(tlntence in the judgment is that ‘the applicability o’fEuropean

O icability of the fundamental rights guaranteed b g

e e f ghts guaranteed by the Charter’. The Court states

: y applicable to the case, then the Ch i i

B il renion o lica . s e Charter will also be applicable, and th

2 ; pliance with its provisions, but that still | i ; .

) ;S genulnely applicable to the facts of the case. s questionsaboutwhen exactly BU

In Fr, : .

: isedizfto?hltsﬁlf’ the CJEU declined to follow the Opinion of the Advocate General who had
e link between the Swedish penalties and EU tax law was insufficient to,bring the

196 Case C-112/00 Schmidberger (n 195) [74]. "
197 Case C-36/02 Omega Spielhallen (n 59). See also Case C-208/09 Sayn-Wittgenstein (n 195) [87]; Case C-244
); Case C-341/05 Laval un Partneri Svenska Byggnadsarbetareforbundet [2007) ECR I-1L

Dynamic Medien (n 38
ECR 1-10779, [74]-[90]:

[101]-[111]; Case C-438/05 International Transport Workers’ Federation v Viking [2007]
198 For a comment on this aspect of the original drafting of the Charter in 1999-2000, see G de Burca, “The Dral
of the EU Charter of Fundamental Rights’ (2000) 25 ELRev 331. Note, however, that the Charter was subsﬂ;'-l
revised during the 2003-2004 Convention and IGC on the Constitutional Treaty, and that it has been proclaimed?
adopted by a range of different actors. Discerning the intention of the multiple drafters would be a difficult task.
199 Case C-617/10 Aklagarenv Akerberg Fransson EU:C:2013:105 ; Case C~390/12 Pfleger EU:C:2014:281, 35)-1
Case C-145/09 Tsakouridis (n 194) [52]; Cases C-217 and 350/15 Criminal proceedings against Massimo Of!
i

Luciano Baldetti EU:C:2017:264, [16]-[20].
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<on to determine whether or not to avail of an option under asylum legislation does not mean
- situation falls outside the scope of EU law: the UK’s decision to examine a claim for asylum
was not its responsibility under the criteria set out in EU Regulation 343/2003 fell within the
of Article 51 of the Charter, since that option was an integral part of the EU asylum system.?”
an only be hoped that further case law will lead to better and sharper criteria to determine the
urs of this still elusive category of Member State action falling ‘within the scope of application
j law’ which amounts neither to a straightforward implementation of EU law nor to a derogation
<1 208

L.

case within the terms of Article 51 of the Charter.?’? Instead, the CJEU ruled that even thoyg
national laws on the basis of which the tax penalties and criminal proceedings had been broyg
not been adopted specifically to implement an EU tax Directive, they were nonetheless desi
part to penalize infringements of the Directive, as well as of national law, in relation to the E o}
tion to declare and collect VAT, and this brought them within the scope of application of By a
the purposes of the Charter.”’! The CJEU, however, also held that the national court was free to
domestic standards of fundamental rights, since the national law in question was not entirely d
mined by EU law, so long as this did not compromise the level of protection under the Charter ¢
unity and consistency of EU law. .
In subsequent rulings, the CJEU has given further guidance on the scope of Article 5] gf
Charter, but still at a level of considerable generality and abstraction. In the Cruciano Siragu
Julian Herndndez cases, the Court declared that the reason for requiring fundamental rights reyi
Member State action falling within the scope of EU law is the same as the original reason for re
ing fundamental rights review of EU action in the early Handelsgesellschaft case: namely to ensur
supremacy of EU law. In the Court’s words, the scope of Article 51 is intended ‘to avoid a situatioy
which the level of protection of fundamental rights varies according to the national law involye
such a way as to undermine the unity, primacy and effectiveness of EU law.”>*
In subsequent rulings as to whether national action constitutes ‘implementation’ within the me
ing of Article 51 of the Charter the Court has stated that relevant factors include ‘whether that
islation is intended to implement a provision of EU law; the nature of that legislation and wheth
pursues objectives other than those covered by EU law, even if it is capable of indirectly affecting
law; and also whether there are specific rules of EU law on the matter or capable of affecting it
The Court insisted, moreover, that the concept of implementing EU law in Article 51 ‘presuppos
degree of connection between the measure of EU law and the national measure at issue which g
beyond the matters covered being closely related or one of those matters having an indirect i my
on the other’.2*4 The fact that a national measure comes within an area in which the EU has pow
is insufficient by itself to bring it within the scope of application of EU law, and to render the Chai
205

" (p) SITUATIONS FALLING OUTSIDE THE SCOPE OF EU LAW

Court in Fransson made clear that its pre-Charter case law on situations falling outside the scope
U law also remains relevant. It follows from Article 51 that the Court has no jurisdiction to review
nber State compliance with the Charter in situations which lie beyond the scope of EU law.2%° It
g onetheless, be difficult to predict which situations will be deemed to lie ‘outside’, and which
de’, the field of application of EU law for the purposes of human rights review.

he Court deemed a number of pre-Charter cases to be outside EC law and thus not caught by
eral principles of law.?'® The CJEU has, in similar manner, held that many cases fall outside the
of EU law, and hence outside its jurisdiction to review state action for compatibility with the
arter.”!! Some cases are relatively straightforward in this respect, others are more complex. The lat-
include situations such as national legislation adopted in the exercise of an exclusive national com-
fence, which grants workers in certain circumstances more extensive protection than that provided
J er related EU employment law;?!2 a Member State’s refusal to grant a residence permit to a family
mber of an EU national who does not satisfy the conditions of residence set by EU legislation;?"* a
te’s refusal of legal aid to an individual under provisions of national law even where the main pro-
edings for which legal aid was sought concerned EU law;?"# and a Member State’s definition of what
nstitutes a ‘special non-contributory cash benefit’ for the purposes of EU rules on coordination of

applicabile ial security, since the EU rules do not purport to define the national scope of such benefits.?'

Thus, the fact that national measures may ‘indirectly affect’ EU law will not be enough to bring
situation within Article 51, while the fact that EU law imposes an obligation on the state with reg
to the subject matter of the case probably will suffice to bring the situation within the scope of ap

s / 207 Cases C-411 and 493 -[68]; i
cation of EU law.2% In NS and ME, the Court indicated that the fact that a Member State exerc o /10 NS (n 94) [65]-[68]; Case C-258/14 Florescu v Casa Judeteand de Pensii Sibiu

U:C:2017:448, [48].
See (n 158) for a selection of the secondary literature.
209 Case 12/86 Demirel (n 190).
‘ 0 Compare, eg, Case C-144/95 Maurin [1996] ECR I-2909; Case C-276/01 Steffensen [2003] ECR I-3735 [69]-[78]
or pre-Charter cases deemed to lie outside the scope of ECJ review for compliance with general principle; see Case:
99/95 Ktemxz.ow (n 26); Case C-291/96 Grado and Bashir [1997] ECR I-5531; Case C-309/96 Annibaldi v Si’ndaco del
v mune di Guidoma [1997) ECR 1-7493; Case C-333/09 Noél v SCP Brouard Daude [2009] ECR I-205; Case C-535/08
ignataro [2009] ECR I-50; T Marguery, ‘EU Fundamental Rights and Member States Action in EU Criminal Law’
ii;))SZO MJ 282.
§ ee, eg, Case C-27/11 Vinkov EU:C:2012:326, [57]-[59]; Case C-370/12 Pringle EU:C:2012:756, [178]-[180]: Case
iz%igs?:pg{?léov Estov EU:C:2010:680, [12]-[14]; Cases C-483/09 and C-1/10 gGueye (n 205) [69]; [Casls £}2]6)7 ansd
e Cf314}162011:332’ [16]-[20]; Case C-87/12 Ymeraga (n 203) [41]-[43]; Case C-457/09 Chartry EU:C:2011:101,
1 r;ldndez 202 Pagnoul EU:C:2011:609, [24]; Case C-161/11 Vino EU:C:2011:420, [22]-[40]; Case C-198/13 Julian
e .) [45]-[48]; Case C-265/13 Torralbo Marcos v Korota SA EU:C:2014:187; Case C-333/13 Dano v
[ ‘C~§012I5§ 14:2358, [87]-[91]; Case C-14/13 Cholakova EU:C:2013:374; Case C~40/11 Yoshikazu Iida v Stadt Ulm
b };er's vA;icelt [78.]—[82]; Case C-206/13 Siragusa (n 202) [20]-[33]; Cases C-532 and 538/15 Eurosaneamientos SL and
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- Case C-198/13 Julian Herndndez (n 202) [45].
E gase C-40/11 Iida (n 211) [78]-[82].
- ase C-265-13 Torralbo Marcos v Korota SA (n 211).
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200 Case C-617/10 (n 199) [63]-[64].
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However, it is notable that even where a particular issue has been deemed to lie outside the gcgp
application of EU law, and therefore to be unreviewable by the CJEU for compliance with EU 4
mental rights, the CJEU nevertheless often draws the Member State’s attention to its ‘internatjg :
obligations under the ECHR.*'¢ )

ely t0 the relevant religious organization, and that there had to be effective judicial review of such a
ination by a national court. The CJEU then considered how this interpretation of Article 4 could
nforced in an action between private parties, assuming that the relevant national law could not be
150 as to be in accord with the Directive thus interpreted.

() HORIZONTAL APPLICATION OF THE CHARTER THE CJEU

Article 51 of the Charter provides that the provisions of the Charter are binding on the EU ingg
tions and the Member States, but makes no reference to their effect on individuals. However, j
the ECJ had previously declared that Treaty provisions addressed to Member States could also jmp,
obligations on individuals,?”” and had also ruled that general principles of law could in certajn
cumstances have horizontal direct effect,?'® the question whether the provisions of the Charter mj
also impose legal obligations on individuals soon arose. **? i

The issue came directly before the Court in the AMS case.”? The question was whether Article
the Charter concerning the rights of workers to be consulted could be invoked by an employee agaj
a private employer. While the Court on the facts of the case ruled that Article 27 was insufficien
specific to be able to create an obligation on an employer to include certain categories of worker fo;
purposes of calculating staff numbers, it left open the larger question of whether a sufficiently preg
provision of the Charter could be binding on an individual.

The CJEU has, however, now made clear that certain Charter provisions can have horizontal effe
It is clear, moreover, from Egenberger that the CJEU is willing to accord horizontal effect to Char
rights even where the relevant Charter right is considerably less detailed than a directive that cor
the same terrain. The decisions extracted below have been reinforced by other CJEU rulings.?2!

5. In the event that it is impossible to interpret the national provision at issue in the main proceed-
s in conformity with EU law, it must be pointed out, first, that Directive 2000/78 does not itself
blish the principle of equal treatment in the field of employment and occupation, which originates
"ouS international instruments and the constitutional traditions common to the Member States,
has the sole purpose of laying down, in that field, a general framework for combating discrimina-
on various grounds, including religion and belief, as may be seen from its title and from Article 1
o that effect, judgment of 10 May 2011, Rémer, C-147/08, EU:C:2011:286, paragraph 59 and the
o-law cited).

6. The prohibition of all discrimination on grounds of religion.or belief is mandatory as a general prin-
of EU law. That prohibition, which is laid down in Article 21(1) of the Charter, is sufficient in itself to
fer on individuals a right which they may rely on as such in disputes between them in a field covered
EU law (see, with respect to the principle of non-discrimination on grounds of age, judgment of 15
wary 2014, Association de médiation sociale, C-176/12, EU:C:2014:2, paragraph 47).

7. As regards its mandatory effect, Article 21 of the Charter is no different, in principle, from the vari-
 provisions of the founding Treaties prohibiting discrimination on various grounds, even where the
imination derives from contracts between individuals (see, by analogy, judgment of 8 April 1976,
frenne, 43/75, EU:C:1976:56, paragraph 39; of 6 June 2000, Angonese, C-281/98, EU:C:2000:296,
agraphs 33 to 36; of 3 October 2000, Ferlini, C-411/98, EU:C:2000:530, paragraph 50; and of 11

cember 2007, International Transport Workers’ Federation and Finnish Seamen’s Union, C-438/05,
:C:2007:772, paragraphs 57 to 61).

8. Secondly, it must be pointed out that, like Article 21 of the Charter, Article 47 of the Charter on the
it to effective judicial protection is sufficient in itself and does not need to be made more specific by
visions of EU or national law to confer on individuals a right which they may rely on as such.

9. Consequently, in the situation mentioned in paragraph 75 above, the national court would be
uired to ensure within its jurisdiction the judicial protection for individuals flowing from Articles 21

47 of the Charter, and to guarantee the full effectiveness of those articles by disapplying if need be
/ contrary provision of national law.

0. That conclusion is not called into question by the fact that a court may, in a dispute between indi-
uals, be called on to balance competing fundamental rights which the parties to the dispute derive
M the provisions of the FEU Treaty or the Charter, and may even be obliged, in the review that it must
Ty out, to make sure that the principle of proportionality is complied with. Such an obligation to strike

alance between the various interests involved has no effect on the possibility of relying on the rights

uestion in such a dispute . . .

1. Further, where the national court is called on to ensure that Articles 21 and 47 of the Charter
bserved, while possibly balancing the various interests involved, such as respect for the status

ehurches as laid down in Article 17 TFEU, it will have to take into consideration the balance struck

Ween those interests by the EU legislature in Directive 2000/78, in order to determine the obliga-

s deriving from the Charter in circumstances such as those at issue in the main proceedings (see,

analogy, judgment of 22 November 2005, Mangold, C-144/04, EU:C:2005:709, paragraph 76, and

€r of 23 April 2015, Commission v Vanbreda Risk & Benefits, C-35/15 P(R), EU:C:2015:275, para-
ph 31).

Case C—414/16 Egenberger v Evangelisches Werk fiir Diakonie und Entwicklung
EU:C:2018:257

Egenberger alleged that she had been discriminated against in relation to employment by the Protes‘
Church in breach of Directive 2000/78, and that this was so notwithstanding the fact that Article 4
the Directive made provision, inter alia, for religion to be regarded as a valid criteria for certain ;
of occupational position. The CJEU held that application of Article 3 of the Directive could not be

216 See, eg, Case C-127/08 Metock [2008] ECR I-6241, [74]-[79]; Case C-87/12 Ymeraga (n 20.3) !44]. e
217 See, eg, Case 43/75 Defrenne v Sabena [1976] ECR 455; Case C-281/93 Angonese v Cassa di Risparmio di Bol
[2000] ECR I-4134. See more generally, Ch 8. ‘
218 Case C-144/04 Mangold [2005] ECR I-9981; Case C-555/07 Kiiciikdeveci EU:C:2010:365. 4
219 D Leczykiewicz, ‘Horizontal Application of the Charter of Fundamental Rights’ (2013) 38 ELRf:v 479; N Ija 4
‘(Some of) the Fundamental Rights Granted by the Charter May Be a Source of Obligations for Private Parties: A
(2014) 51 CMLRev 907; E Frantziou, ‘Case C-176/12 AMS: Some Reflections on the Horizontal Effect of the Ctxar. e
the Reach of Fundamental Employment Rights in the European Union’ (2014) 10 EuConst 332; C.Mul‘rphy, USf
EU Charter of Fundamental Rights against Private Parties after AMS’ [2014] EHRLR 170; E Frantzm,u, The Horizo
Effect of the Charter of Fundamental Rights of the EU: Rediscovering the Reasons for Horizontality’ (2015) 21 E'
E Frantziou, (Most of) the Charter of Fundamental Rights is Horizontally Applicable: EC] 6 November 2018, jO
cases C-569/16 4 and C-570/16, Bauer et al.’ (2019) 15(2) EuConst 1. ; b
220 Case C-176/12 Association de médiation sociale (AMS) v Union locale des syndicats CGT, Laboubi EU:C:20]
-[49]. : ]
[4?21 : Cgise C-68/17 IR v JQ EU:C:2018:696; Case C-684/16 Max-Planck-Gesellschaft zur Forderung der Wissens J
eV v Shimizu EU:C:2018:874; Case C-193/17 Cresco Holdings Ltd v Achatzi EU:C:2019:43. See also Case C=3%
Leitner v Landespolizeidirektion Tirol EU:C:2019:375.
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The willingness of the CJEU to accord horizontality to Charter rights is apparent in othep
such as Bauer and Brofonn, where the relevant right concerned Article 31 of the Charter, which
with rights to pay and annual leave.

9. Next, the Court has, in particular, already held that the prohibition laid down in Article 21(1) of the
rter is sufficient in itself to confer on individuals a right which they may rely on as such in a dispute
h another individual (judgment of 17 April 2018, Egenberger, C-414/16, EU:C:2018:257 paragraph
\without, therefore, Article 51(1) of the Charter preventing it. '
0. Finally, as regards, more specifically, Article 31(2) of the Charter, it must be noted that the right
ery worker to paid annual leave entails, by its very nature, a corresponding obligation on the
vloyer, which is to grant such periods of paid leave.
1. Inthe event that the referring court is unable to interpret the national legislation at issue in a man-
ensuring Its compliance with Article 31(2) of the Charter, it will therefore be required, in a situation
has that in the particular legal context of Case C-570/16, to ensure, within its jurisdiction, the judicial
tion for individuals flowing from that provision and to guarantee the full effectiveness thereof by

pplying if need be that national legislation (see, by analogy, judgment of 17 April 2018, Egenber
k ' . er,
114/16, EU:C:2018:257, paragraph 79). 4 e

Cases C-569-570/16 Stadt Wuppertal v Maria Elisabeth Bauer;
Volker Willmeroth v Martina BroRBonn
EU:C:2018:871

The two cases concerned whether Stadt Wuppertal and Mr Willmeroth, respectively, in their capa'
former employers of the late husbands of Mrs Bauer and Mrs BroRonn, had an obligation to pay the reg
tive widows an allowance in lieu of the paid annual leave not taken by their spouses before their dea h.
right to paid annual leave for employees was enshrined in Article 7 of Directive 2003/88, and also incly
in Article 31(2) of the Charter. The second action involved two private parties, and thus the Dir
would not itself have horizontal direct effect. The German courts held that the national law imple
the Directive could not be interpreted so as to accord this benefit to spouses of employees who
taken the benefit before their husbands died. The CJEU held that the Directive should be interpreted:
to accord such benefits, and that Article 7 thereof was sufficiently precise and certain to satisty the ¢
tions for direct effect, but that it could, nonetheless, not have horizontal direct effect. It held, however,
Mrs BroRonn could secure such benefits from the Charter right, which had horizontal effect. ‘

he foundational principle underlying the preceding cases is that the directive is merely reflective of
ght in the Charter, which may also be found in the constitutional traditions of the Member States
international instruments. The Charter right can apply horizontally between private parties, as
as vertically in relation to the state. The provisions of the relevant directive may shape the C(’)n—
irs and duration of the right, but the right nonetheless emanates from the Charter. The number of
rter rights that are invested with horizontality pursuant to this reasoning remains to be seen. It is
vever, potentially far-reaching in this respect, since many directives will be capable of being li.nked,
| Charter right that covers the same terrain as the particular directive. The implications of this for
izontal direct effect of directives have been considered in an earlier chapter, to which reference
uld be made.?*

The remedial consequence of this case law is equally significant, insofar as it bypasses the remedial
ts on the horizontal direct effect of directives. Thus, if the national court cannot interpret the
ional legislation to be in accord with the directive, a private party can nonetheless have recourse
lhe background Charter right in an action against another private party, and the national court
L be obliged to set aside/disapply the offending national legislation and any contrary provision of
lional law. The benefits that have been denied the claimant then flow from the Charter right, read in
yunction with the more detailed provisions of the directive, which may, as noted above sl;a e the
ours and duration of the right. o

The folllowing extract by Lucia Rossi, the Italian judge on the CJEU, reflects on the significance of
case law.

THE CJEU

85. The right to a period of paid annual leave, affirmed for every worker by Article 31(2) of
Charter, is thus, as regards its very existence, both mandatory and unconditional in nature, the un
ditional nature not needing to be given concrete expression by the provisions of EU or nationa
which are only required to specify the exact duration of annual leave and, where appropriate, cer
conditions for the exercise of that right. It follows that that provision is sufficient in itself to confe
workers a right that they may actually rely on in disputes between them and their employer in a
covered by EU law and therefore falling within the scope of the Charter (see, by analogy, judg
17 April 2018, Egenberger, C-414/16, EU:C:2018:257, paragraph 76).

86. Article 31(2) of the Charter therefore entails, in particular, as regards the situations falling wi
the scope thereof, first, that the national court must disapply national legislation such as that ati
the main proceedings pursuant to which the death of a worker retroactively deprives him of his ent
ment to paid annual leave acquired before his death, and, accordingly, his legal heirs of the entitlem
to the allowance in lieu thereof by way of the financial settlement of those rights, and, second,.
employers cannot rely on that national legislation in order to avoid payment of the allowance in
which they are required to pay pursuant to the fundamental right guaranteed by that provision.

87. With respect to the effect of Article 31(2) of the Charter on an employer who is a private i
vidual, it should be noted that, although Article 51(1) of the Charter states that the provisions th
are addressed to the institutions, bodies, offices and agencies of the European Union with due
for the principle of subsidiarity and to the Member States only when they are implementing EU |
Article 51(1) does not, however, address the question whether those individuals may, where appre
ate, be directly required to comply with certain provisions of the Charter and cannot, accordingl
interpreted as meaning that it would systematically preclude such a possibility.

88. First of all, as noted by the Advocate General in point 78 of his Opinion, the fact that certain p!
sions of primary law are addressed principally to the Member States does not preclude their applica
to relations between individuals (see, to that effect, judgment of 17 April 2018, Egenberger, C-414
EU:C:2018:257, paragraph 77).

L Rossi, The Kiiciikdeveci Ambiguity: ‘Derivative’ Horizontal Direct Effects for
Directives??23

; :Ing t(? Art‘icle 6(1) TEU, the Charter of Fundamental Rights of the European Union (hereinafter
:’ A arter’ or CFB ) has the same legal value as the Treaty. After the entry into force of the Treaty
on, the question therefore arises as to whether the ECJ case law on the direct effects of EU

*2 See above, Ch 8.

*5 EU Law A i .
ofhtm] nalysis (25 Feb 2019), https://eulawanaly31s.blogspot.c0m/2019/02/the-relationship—between—eu—char—
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related concern for some is that the CJEU should not act as a parallel European Human Rights
put should leave this task to the ECtHR, a court which was specifically entrusted b gth
ber States of the Council of Europe with monitoring compliance with the ECHR e
further concern has been that the CJEU’s extension of its jurisdiction to review n;;tional laws for
pliance with fundamental rights raises the possibility of conflict between the pronouncements (c))f
o European Courts on similar issues.?? While some see any conflict of interpretation bet

wo Courts as unlikely,”” others view it as a clear risk. ’ e
pally, the desirability of being able to challenge acts of the EU directly before the ECtHR is per-
s the strongest argument in favour of accession. Accession would mean that the CJEU wilfn

er be the final official arbiter of the compliance of EU action with human rights. If accessi .
ars, the EU will have its own judge on the ECtHR, alongside each Council of Europe Member StlaOtI;
ge. For the European Commission, accession will help develop a common culture of fundamental
yts in the EU, reir.lforce the credibility of the EU’s human rights system and external policy, pla:e
;{ ;e‘,::ihé :sil;;d the Strasbourg system, and ensure the harmonious development of the case
[n a first serious political move in this direction, the Court of Justice was asked by the Council in
)4 for its opinion under what is now Article 218(11) TFEU on the compatibility of accession with
EU Treaties. The Court responded that the EU lacked competence under the Treaties, and that
amendment would be necessary.?” Thirteen years later, Article 6(2) TEU was introduc,ed b t}i1
bon Treaty, providing not only competence but a legal obligation (‘the EU shall accede’) for th}fll ES
ccede to the ECHR. However, while Opinion 2/94 indicated that the Court had concerns about
e ‘fundamental institutional implications’ and ‘constitutional significance’ of accession, it did not
plain these conce.rns in any detail.** Most observers nonetheless assumed that the Lisb(;n Treaty’s
’ (:lr]nenfi to ?tr;clce 6(2) .TEU had removed any obstacle to accession from the side of the EU.?3!
e side of the Council of Europe, delays caused by Russia were also overcome to allow enact-
2nt of Protocol 14 ECHR, which amended the statute of the Council of Europe to allow the EU to

primary law provisions, dating back to Van Gen den Loos may be extended also to the rights contg;

in the Charter.
[The author reviews the case law including AMS, Egenberger, Bauer, and Cresco and then contip

as follows.]

These judgments appear to have developed a general test to be applied to all the rights protecteg
the Charter, a test similar—albeit with a different wordings—to that initially set out by the same
for determining the direct effects of the provision of the Treaty (van Gend en Loos, 26/62, p. 13i
then of directives (van Duyn, 41/74, paras 1213). This test is based on a twofold condition, accord
to which the provisions of the Charter are liable to have—not only vertical, but also horizontal-djp
effects where they are both (i) unconditional in nature, and (i) mandatory.

The first condition requires the provisions of the Charter to be ‘self-sufficient’ (cf. AG Bot in Ba
point 80 and Lenaerts), in that they must not need 'to be given concrete expression by the provisj
of EU or national law’. The Court has nonetheless stated that the secondary law may specify cerf
characteristics of the right concerned, such as its duration, and lay down ‘certain conditions for t
exercise of that right’ (see MaxPlanck, para 74 and Bauer, para 85).

It follows that the numerous provisions of the Charter which refer to rights "as provided for in natio
laws and practice’ are, in principle, deprived of such horizontal direct effect, as the Court has mad
clear in AMS (paras 44-45) and confirmed in MaxPlanck (para 73) and Bauer (para 84). . ..

Secondly, the Court has acknowledged in MaxPlanck that, although Article 51(1) CFR does not ‘st
tematically preclude’ that private individuals may be directly required to comply with certain provisio
of the Charter, this is without prejudice to the precondition for invoking such a horizontal direct effe
that is, that the legal situation shall fall within the scope of the Charter. According to the same Artic
51 CFR as interpreted by the settled ECJ case law, this is the case when the relevant legal situatic
are governed by EU law and the national legislation falls within the scope of Union law (see Franss
C-617/10, . . .), which cannot be extended by the Charter itself.

seemed that everything was in place for the EU to accede. The Draft Agreement on Accessi
DAA) took three years to complete, but by mid-2013 it seemed that most of the sticking points }110:11
overcome.”*? The DA A had to be: concluded by the Committee of Ministers of thf gouncila f
irope; accepted unanimously by the Council of Ministers of the EU; gain the assent of the Euro ;
arliament; and be ratified by all forty-seven Council of Europe states. There were key DA A o,
ons to address concerns about the specificity of EU law,?* including: (i) a mechan};sm forpro'w-
volvement of the CJEU to ensure the ECtHR would not rule on the compatibility of an E[I;r;m’;
vith the Convention until such time as the CJEU had first ruled on the matter; (i) a co—responderclt

9 AN EVOLVING RELATIONSHIP: THE EU AND THE ECHR

(o) ACCESSION BY THE EU TO THE ECHR

The possible accession of the EU to the ECHR has been a regular part of the EU integration del
at least since the 1970s. The revival of proposals for accession at that time followed from the eat
abandonment of the 1950s federalist blueprint for an EU that was fully integrated with the EC
system.?2* However, the fact the EU now has its own Charter of Fundamental Rights, which is pa
modelled on the ECHR, and a fairly extensive ‘domestic’ human rights system of its own, raise 3
question why accession is still considered to be desirable today. There are several possible answers.

First, the EU continues to encounter criticism of its human rights role, and scepticism as to whet
its commitment to promoting human rights is genuine. The ECJ has been accused of using hum
rights discourse in an attempt to extend the influence of EU law over areas that should remain
primary concern of the Member States, and using the rhetorical force of the language of fundame
tal human rights to promote the integration or internal market goals of the EU.25 Accession to
ECHR could therefore help to signal the credibility of the EU as far as human rights commitme

26 R 1, ¢ i ; .

- i\;\lrfiohr;; dC(l)arllfl.l.swn and Conflict? Plverglng Interpretations of the ECHR in Strasbourg and Luxembourg’ in

e e Czse (ili‘s (e.ds)t,lzhesi)ynsmzcs oft:lze Protection of Human Rights in Europe (Kluwer, 1994); D Spielrﬁan

‘ w in the Strasbour L 2 i i : , iti ’

;;;n, B g and Luxembourg Courts: Inconsistencies and Complementarities’ in
Pv. ij i

( an Dijk and G van Hoof, Theory and Practice of the European Convention on Human Rights (Kluwer, 3rd edn,

998) 21; A Rosas, “The Euro icei
) osas, “Th pean Court of Justice in Context: Forms and P ici i 3
h 22: COl"n{msslon Press Release IP/10/291 of March 2010. R b
b Opinion 2/94 [1996] ECR I-1795.
=Y Ibid [34]-[35].
IP a z . .
3 eedomi’ ?g(l)llei)'zr;e Accessionbythe Euro;?ean Unionto the European Convention on Human Rightsand Fundamental

R ACMLI.{ev 995; F Korenica, The EU Accession to the ECHR (Springer, 2015).

g, ccession to the ECHR: Competence, Procedure and Substance’ (2013) 36 Fordham Int L] 1115

3 See, eg, Dj ]
, g, Discussion d. . .
N n document of the EC] on certain aspects of the accession of the EU to the ECHR, Luxembourg,

are concerned.

224 G de Biirca “The Road Not Taken: The EU as a Global Human Rights Actor’ (2011) 105 AJIL 649.
225 See Coppel and O’Neill (n 116).
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mechanism to allow the EU to become party to ECHR .proceedingls. 'against a Mertrlber State,
the compatibility of EU law with the ECHR might be at issue; an@ (iii) a pr(.wtlslofn 0 aﬁiv?nt
55 ECHR, which prohibits ECHR Member States from bringing disputes a'rlsuilgt rom t ; inte
tion of the Convention before other dispute-settleme.nt S).rstems, fr(.)m bezl:? 11:% [ejrpre ed to app
proceedings before the CJEU, or otherwise lead to a violation of Article 34 ) thé o
These provisions, however, proved insufficient to address the concerr}lls (I)) A U, and
Opinion 2/13 on the DAA in December 2014 the Cou.rt declared tk'lat the oA was. 1n;:10m
with Article 6(2) TEU.2** The Court was not satisfied with thg prec§d1ng mfec. 1 amstms lln Ff e DA
as well as with a range of other features of the agre.ement, including th;salh ure 1(() cfarl ()lr the.
tionship between Article 53 of the Charter and Artlcle.53.0f the ECHIf{, t e rlsd I?I un ;;;n :
the principle of mutual trust between Member States. w1'th.1n the ﬁeld. 0 ];s[t;c((; an Oon;‘e fair
the fact that the Strasbourg Court would gain jurisdiction to rev1ewf ) (?mrrslogss Or::ilg
Security Policy measures while the CJEU is largely excluded by the TEU Tom tomfeti, ra? t
that Protocol 16 to the ECHR would enable Member State courts to reques;c1 in erlt) ve : (111 mti ;
the ECtHR on matters relating to EU law before the C]EI'J WO}lld have a c ’ance ’o. COnSIf te; D m
The overriding theme of the Court’s objections to the various ‘problematic prov1slllor;st;>1 el  !
the need to preserve the specificity and the autonomy of the EU legal order, as well as the exclus

. Bde Witte and S Imamovic, Opinion 2/13 on the accession to the ECHR:
Defending the EU Legal Order Against a Foreign Human Rights Court2*'

of the Court’s minor objections are indeed legitimate and could be d

2ft Accession Agreement . . ., or even more simply by adding some clarifying language to the
ory Report. Other objections, however, may prove to be very difficult to remedy or even be
arters. This is particularly so, it seems, for the objections relatin
,CFSP. In both cases, .

ealt with by amending

g to the mutual trust principle
..the CJEU effectively claims an exemption for the EU from the normal
ntion standards. This cannot be included in an Accession Agreement, except by means of res-
ons lodged by the Union upon its accession. Such reservations, since they would not relate to
ic Convention rights but have a ‘horizontal’ scope, would be inadmissible under the Convention
e of reservations. This leads to the conclusion that a renegotiation of the Accession Agreement
the lines of the Court's Opinion is simply impossible. In the absence

of accession, the EU will,
rse, remain bound by the ECHR as a matter of EU law, on the basis of art.6(3) TEU and art.52(3)
arter. j

difficult to conclude otherwise than that the Court of Justice has done
accession exceedingly difficult, if not impossible.
» Member States, when amending the European Treaties at Lisbon, clearly determined that

=U should accede to the Convention. By adding Protocol 8

. they formulated some conditions to
spected in negotiating this accession, but they certainly cannot be Suspected of having added

col 8 in order to undermine the clear accession mandate of art.6(2) TEU. And yet, this is what the
Jdid in its Opinion 2/13: it used the language of Protocol 8 in order to conclude that the bona fide
npt of the negotiators to implement the mandate of art.6(2) was ill advised and, in fact, doomed
1 the start—since some of the objections made by the Court in Opinion 2/13 could not possibly

been met by the negotiators of the Accession Agreement. In this way, the CJEU has interpreted
ext of the Treaties contra legem and one might even argue that the true threat to the integrity of
U legal order lies in the adventurous interpretations offered by the Court rather than in the cau-
s attitude displayed by the drafters of the Accession Agreement. In essence, the CJEU treats the
HR as a foreign court that threatens the authority which the CJEU has acquired in the course of

.. Inits Opinion 2/13, it showed great concern for its own prerogatives, and rather less concern
ne protection of fundamental rights.

everything in its power to

fits own jurisdiction. . . £
’ 1Hsuce) VZ)innion is lengthy, complex, and requires careful reading. While the Advocate Gener

Opinion was not so different from that of the Court, her advice was ultimatelly exgsssed in terms ;
confirmed the compatibility of the DAA with the Treaties, so long as seve.tra con h1 1:1; m;erbe :ng .
as a matter of binding international law. The Court, h?wever, Whll? shanngmetl}c1 of the t }1116 ;t ;
her Opinion, ruled that the DAA was incompatible w1.th the Treaties, thereEé i Ir{ow(;x}f% e
the DAA into doubt, and rendering the future accession of the EU to the adi polit;

task once more. N o . ‘ :
The general reaction to the judgment has been critical.*° While it seems unlikely, given the m

datory nature of Article 6(2) TEU, that plans for accession will be shelved,d iF is difﬁcElt tofpre C

in thi t will be. This issue is considered in a number of acade

resent what the path forward in this respec : . ! L

zrticles The options in this respect are complex and cannot be considered in detail here, but the
lowing extract provides a good sense of the scale of the task.

i :Ci :2454. §
234 Opinion 2/13 onEU Accession to the ECHR EU:C:2014: . _ ; N
235 (C))ﬁl?]izrrlne/chanism for prior involvement of the CJEU see Opt'rlz{)n 2/13 (n 234) [236];([)21]18%;:] the co-resp 4
mechanism, [215]-[235]; on preventing Art 55 ECHR from undermining Art 344 TFEU, [201]- ]
236 Tbid [185]-[190].
237 1bid [191]-[195].
238 Ibid [249]-[257]. |
oo e i : i al Or
240 Isbeled E%B} d[e Wgtte and S Imamovic, ‘Opinion 2/13 on the Accession to (the ECHR: Dfeflegdmgt ?t'h'le}il;IrJ:tge .
ainst a i:o%)e,ign Human Rights Court’ (2015) 40 ELRev 683; E Spav.enta, ‘A Very Fear u ‘%l;iv\.,éen e
;indamental Rights in the EU after Opinion 2/1 3’(2015) 22 MJ 35; B }’gke}: and i Itlglt;rr&zregmy e e
ini i Fundamental Rights and the 5
i t — Opinion 2/13, the Protection of ' : .
E)(Yclglisslvfégfl Toilsf;rll(y‘Thf Future of the European Union’s Accession to the European Conven{}oxl: c;\r/; Igila e
after Opini(;n 2/13: is It Still Possible and Is It Still Desirable’ (201)5)(210111;)11?101?52 3)31»195,t 124 lzeIs)ZZ rlsn‘:[he S
i 1)’ u ; 5 >
¢ titutional Moment: Acceding to the ECHR (or no : o
E{e:lsxia]ril’C?IEf) "r[llslelDream Becomes a Nightmare’ (2015) 16 German LJ 213; A Laz?wskl and g W;Zs:lelil oy
"l?urn into Lo;:ks: Opinion 2/13 on Accession of the European Union to the EQHR (20105) '16. e2r/13, 2015 16 a8
‘Autonomy and Effectiveness as Common Concerns: A Path to ECHR Acce]ssmri After B ptmu;r;n o Autarky (2018
‘Opini i ECHR and Judicial Dialogue: Auton 2V
- hout, ‘Opinion 2/13 on EU Accession to the ; it
Il;I liz’alifler:tk L]O;SS~ LpHalleskov Storgaard, ‘EU Law Autonomy versus E}lropegn‘ Fundamel:)ntall ng:tt?s’ ]E’ngw) i
Oorinion 2/13on EU,Accession to the ECHR’ (2015) 15 HRLR 485; ] Snell, ‘Is Opinion 2/13 O §o.esc2e/13. e r
459 Compare, however, D Halberstam, ‘It’s the Autonomy, Stupid: A Modest Defense of Opinion

to the ECHR’ (2015) 16 German L] 105.

(8) INDIRECT REVIEW OF EU ACTS BY THE
ECTHR PRIOR TO ACCESSION

e absence of EU accession to the ECHR, while comp
efore the Strasbourg Court, the ECtHR has been
fect complaints against EU acts when they are bro
11999, the ECtHR ruled in Matthews that while t
te of national competences to an international

laints cannot be brought directly against the
prepared in a range of circumstances to accept
ught against one or all Member States.?*?

he Convention did not preclude the transfer by
organization such as the EU, the responsibility

, (2015) 40 ELRev 683, 703-704.

= See, eg, App No 13258/87 Melcher (M) v Germany, decision of 9 Feb 1990; App No 21090/92 Heinz v Contracting

f“l';d Parties to the European Patent Convention, decision of 10 Jan 1994; App No 21072/92 Gestra v Italy, deci-
B Jan 19?5; App No 13645/05 Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij UA v the
"€riands, decision of 20 Jan 2009.
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of states for violations of the ECHR would continue even after such a transfer.?*? Many syby
cases were brought before the Strasbourg Court involving various forms of EU action, and the}
seemed willing to entertain such indirect challenges, although in most cases it dismissed t}
lenge for other reasons, such as the lack of a victim or the non-applicability of the substantiye
The key ECtHR ruling concerning its jurisdiction over EU acts is the Bosphorus case.*5 :

naracter and undermining the practical and effective nature of its safeguards (M. & Co. at p. 145
Waite anq Kennedy, at § 67). The State is considered to retain Convention liability in r‘espZCt of
y commitments subsequent to the entry into force of the Convention

the Court's view, Stat‘e aption tgken in compliance with such legal obligations is justified as lon
:\me relevant organisation is considered to protect fundamental rights, as regards both the substang
ve 9uarantees offered gnd the mechanisms controlling their observance, in a manner which canb
onsidered at least equivalent to that for which the Convention provides (see th i :
fo. decision, at p. 145, an approach with which the parties and the E & b el
0, deci : ' uropean Commission

W " : agreed).
’ qu:t\i,:: éou,j rEour‘[ mteans c;omparable, any requirement that the organisation’s protection
e 'ide n counter to the interest of in i i
bove). However, any such finding of equivalenceti:zﬁgonil Eo‘?pelrat'on prvribebrob il
bove): : not be final and would be s i
sview in the light of any relevant change in fundamental rights’ protection ot

Application No 45036/98 Bosphorus v Ireland
Judgment of 30 June 2005

This case was brought by a Turkish company against Ireland for impounding, without compensati
aircraft which the applicant company had leased from the national airline of the former Yugoslayj
Irish authorities impounded the aircraft in reliance on an EU regulation, following an ECJ decision _V
regulation, 246 which implemented the UN sanctions regime against the former Yugoslavia durin t
war in the early 1990s. The ECtHR took the view that the alleged violation was committed by Irelan
to the state’s compliance with a binding and non-discretionary EU law obligation: in other words,
regulation was the real source of the alleged violation. The ECtHR set out its approach to such compl

A.such iquwaslsent protection is considered to be provided by the organisation, the presumption
. ill be t aF a State has not depar?ed from the requirements of the Convention when it doeps
more than implement legal obligations flowing from its membership of the organisation i

_OW?VW any such presumption can be rebutted if, in the ciréumstances of a particul iti

n5|dereq that th.e protection of Convention rights was manifestly deficient pl rticular case, it is
in .erest Aof international co-operation would be outweighed by the Conventio' ’n Slllch cas‘es, thg
tutional instrument of European public order” in the field of human rights n’s role as a ‘consti-

EUROPEAN COURT OF HUMAN RIGHTS

1. The question is therefore whether, and if so to what extent, that important general inter

Itremains the case that a State would be full i !
compliance with EC obligations can justify the impugned interference by the State with the: ullyresponsible under the Convention for all acts falling out-

vl'e its strict international legal obligations. The numerous Convention cases cited by th i

; ragraph 117 above confirm this. Each case (in particular, the Cantonijudgment ty§t e A
| areview by this Court of the exercise of State discretion for which EC law ?ovid ;ja iber st
se car? also'be distinguished: the acts for which the United Kingdom WZS fol : d. e Maﬁhews
“international instruments which were freely entered into’ by it (8 33 of that jud;nmernet?ponSIb|e odT

cant's property rights.

2. The Convention does not, on the one hand, prohibit Contracting Parties from transferring s
eign power to an international (including a supranational) organisation in order to pursue co-
ation in certain fields of activity (the M. & Co. decision, at p. 144 and Matthews at § 32, both
above). Moreover, even as the holder of such transferred sovereign power, that organisatior
itself held responsible under the Convention for proceedings before, or decisions of, its orgat
long as it is not a Contracting Party . . .

3. On the other hand, it has also been accepted thata Contracting Party is responsible under A
1 of the Convention for all acts and omissions of its organs regardless of whether the actorc
sion in question was a consequence of domestic law or of the necessity to comply with it

. Since the i i i
k- mefn:;‘::figi(: ;Ct ’(E:gn(stltuted solely compliance by Ireland with its legal obligations flowing
; e paragraph 148 above), the Court will no i
tion arises that Ireland complied with its C ) i A e
onvention requirements in fulfilling such obligati
| ' Igat
whether any such presumption has been rebutted in the circumstances of the present cagselonS i

tional legal obligations . . .
4. In reconciling both these positions and thereby establishing the extent to which State actior
be justified by its compliance with obligations flowing from its membership of an interna
organisation to which it has transferred part of its sovereignty, the Court has recognised
absolving Contracting States completely from their Convention responsibility in the areas Cov:
by such a transfer would be incompatible with the purpose and object of the Convention: th% )
antees of the Convention could be limited or excluded at will thereby depriving it of its pere 'v;

ECtHR k
- ;u?/ec)l'ed. t}l:e EU’s system of fundamental rights, and found that the presumption
B pm;; :::t. w1f 1t§ ElCHR obligations did indeed arise, on the basis that the EU proxrl)ided
ion ‘equivalent’ to that of the ECHR s
ystem, and there was no d ion i
:trol sy;tem such as to rebut that presumption in the case at hand.? pelunctioninthe
ere were, i ini :
. aboz:vte}xlzer, tv.vo .separate concurring opinions signed by seven judges, who expressed
e e ;1.1a]or1ty ‘approach. They expressed concern about the replacement of a case-
E humamp}ilr:ce&lvlvlth 211 largely abstract review of the EU’s general system of ‘equivalent
P nrights. They also drew attention to the deficiencies i L
B o T ' 1 e deficiencies in the EU’s system of judicial
: cus standi for private parties bef
: ore the E i i
Iecr:thls amounted to a violation of Article 6(1) ECHR e estion
e Court in Mi ;
. oziz;zltild elia,ki[(?rated further on the underlying reason for adopting a ‘presumption of
i nrelation to organizations such as the EU, izi i
- i : : e EU, emphasizing that it was ‘only wh
; afeguards it protects are given protection comparable to that afforded by ch Cotelﬁ

I

243 App No 24833/94 Matthews v United Kingdom, judgment of 18 Feb 1999, esp [34]-[35); R Harmsen, ‘N;
Responsibility for EC Acts under the ECHR: Recasting the Accession Debate’ (2001) 7 EPL 625.

244 See, eg, App No 51717/99 Guérin Automobiles v les 15 Etats de 'UE, decision of 4 July 2000; App No 566
DSR-Senator Lines GmbH v the 15 Member States of the EU, decision of 10 Mar 2004; App Nos 6422/02 and 99
SEGI v the 15 Member States of the EU, decision of 23 May 2002; App No 62023/00 Emesa Sugar v Netherlands, deci
of 13 Jan 2005. ‘

245 App No 45036/98 Bosphorus v Ireland, Grand Chamber judgment of 30 June 2005; S Douglas Scott, Note

43 CMLRev 243; A Hinarejos Parga, Note (2006) 31 ELRev 251.
246 Case C—84/95 Bosphorus v Minister for Transport [1996] ECR [-3953.

; K Kuhnert, ‘Bosp
HEW 177; C Costel
6) 6 HRLR 87,

horus— i
rus—Double Standards in European Human Rights Protection?” (2006) 2 Utrecht Law

lo, “Th, i
e Bosphorus Ruling of the ECtHR: Fundamental Rights and Blurred Boundaries in Europe’



460 | HUMAN RIGHTS IN THE EU

itself” that the Court would reduce the intensity of its supervisionMosf state action taken to comp
l . .

igati i bership of such organizations. . »

bligations flowing from mem iz .

thes.o gthe Bosphorus case, the Strasbourg Court has indirectly reviewed EU aitlccl)n ﬁ)r compy

e ’ . . . . ‘

t].’llrgl ECHR on numerous occasions, and has shown itself quite willing to conclude that the p ¢

with the

is i i i al standard of review. In cases in whig]
tion of equivalence is inapplicable, and to apply its norm t

ince the states in T
condemned the operation of the EU asylum system, the EC‘[HR held thaF fsx.?ce . rzues i
discretion to decide whether to deal with an asylum application, even if I (;Vi b, spon

;der the EU regulation, the action was not strictly required by EU law and hence the presump
u >

ot apply.*** The ECtHR has also been willing to engage with an applicant’s argy

equivalence would n 5

i i d by the circumstances of the case.

e presumpctli(l);lci(();e;lsu tlz), é\1/1;;:;;:1e}:lra‘ile)eEeéIltrfellljlurtrtlfght)llessen its degree of deference towards EU!
. Tberesﬁshipé]EU’s negative ruling in Opinion 2/13 on EU accession to the E-CHR’Z/I?;;C
linlv‘eI:‘;vhat the President of the Strasbourg Court expressed dlsafppomtrilent at (rg);in;:g not"m lfl
umption of equivalence re o

in [.W.O tins thiSE%Hiv};i:s't'}:ﬁgtr}rlleef: iﬁ?gxeif nu:fnced, singe while preserving the pres : m
OPl'mon 2/13. h Stre;sbour’ éourt nonetheless considered very carefully whether the PrestPFlon ]
le)ztlelﬂ:tr:efieijrtl tlele instant cise, thereby signalling a willingness to engage in close scrutiny in this regg

(c) MUTUAL INFLUENCE OF THE CJEU AND
THE ECTHR PRIOR TO ACCESSION

i lings, particularly in cases where similar rights
ot abov: i}rll(zfvc\)llfeh; gnEcg XE:SCE:CS;I_(I;){ :fltheg Cl'lzarter stiplirlates that. the meaning and ‘:
Chare C'hilrtt: iv;l;ch corresp’ond to ECHR rights are to be the same as those laid down by t}.xe ECH ,
Ch’?lrltee;)lfential for differences in interpretation between the two Cou;ts. oré t}; ;1::: 1;;3; ;,: ,
dent in early case law. Compare, for example, the juzglégment of :che ECtHChlriln gRTm or o
e Aot G D ectton i Hotchet™ withthat of the ECtHR i Nitll

i i stria;”>° the s decist .
fr?(;ljh}z EICI}?sn:;):(iZh in Orkem?S! with that of the ECtHR in Funke.*®

; Dec 2012, [104]. y
App N Michaud v France, judgment of 6 Dec 2012, ) 11; App No 292
zg S " 02§;§Q;06;C6/09 MSS v Belgium and Greece, Grand Chamber judgment of 21 Jan 20 PP
ee, eg,

Tarakhel v Switzerland, Grand Chamber judgment of 4 NO\; ;0[1844]_[87]
250 App 3890/11 Povse v Austria, judgment of 18 June 2013, - i.n I
251 www.echr.coe.int/Documents/Speech_20150130_Solemn_Hearing_ >

252 Case No 17502/07, Avotinsv Latvia, 23 May 2016.

regards any arrangement that would tie EU human rights norms too closely,
e ECHR and particularly to the rulings of the ECtHR.

Thus, the standard formulation in recent CJEU case law is that Article 52(3) of the Charter, while
shrining the need for consistency between EU law and that of the ECHR, should not thereby under-
ne the autonomy of EU law or that of the CJEU;?”! that notwithstanding Article 52(3), as long as

e EU has not acceded to the ECHR, it does not constitute alegal instrument that has been formally
corporated into EU law;?7

e rights guaranteed by the Charter.?’3

263 ML Paris-Dobozy. ‘Paving the Way:
f Human Rights and European Union Law Before Accession’ (2014) 51 Irish Jurist 59.
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pite the potential for conflict, there has, however, been a desire by both Courts to avoid conflict
oir respective case law, and to demonstrate a degree of deference towards one another on similar
ions arising before them 2% This is the approach encapsulated in Article 52(3) of the Charter, and
trasbourg Court has also made many references to, and actively accommodated, EU law and the
.26 The Charter has been cited in many Strasbourg judgments,?®® and it has even followed the
of the Luxembourg Court in a number of instances, 266 Further, the ECtHR has acted as enforcer
J law in cases concerning the failure of a national court to make a preliminary reference to the
;:i finding this under certain circumstances to constitute a violation of Article 6(2) ECHR.2% The
Courts also hold regular meetings ‘to discuss general questions of common interest’ 268
evertheless, as the European Parliament put it in a study of the fundamental rights case law of
two Courts, the CJEU sometimes ‘manifestly expressed the preference for the Charter over the
wention, without entering into conflict with the ECHR’.26 This tendency towards increasing reli-
¢ on the Charter as the source of EU human rights law,

and towards more autonomous interpreta-
 of the Charter without reference to the ECHR, 270

echoes the wariness of the CJEU in Opinion 2/13
as a matter of law, to

and that therefore the primary resource in rights-based cases should be

10 CONCLUSIONS

Human rights occupy an increasingly significant place within EU law and policy today. The Charter
of Fundamental Rights has binding legal force. Compliance with human rights standards is a con-
dition for the admission of new Member States, and serious non-compliance forms the basis for
the symbolic sanction mechanism in Article 7 TEU. However, there is increasing concern that the
Article 7 tool is unusable in practice, and that a more effective mechanism is required.

Adjustments of Systems and Mutual Influences between the European Court
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ii. Thecaselaw ofthe CJEU and the General Court dealing with human rights matters continueg ¢
exponentially, and covers a wide spectrum of different human rights issues. Since t.he adoption ¢
Charter, the CJEU has shown itself willing to strike down EU laws for violation of its provisiong

iii. While national governments remain ambivalent about the EU’s role in .reljation to human p
matters within the EU, the CJEU has taken a broad view of what falls within the scope of EU
for the purposes of Article 51 of the Charter. It has unequivocally asserte.d the primacy of g
and of the Charter over national constitutional law in the event of conflict. It has also now g
fied that the Charter can impose obligations on private parties.

iv. While both the Strasbourg and the Luxembourg Courts have sought to avoid conflict betWeep 1
respective bodies of case law, with Article 52(3) of the Charter promoting deference by the CJEU
ECtHR, and the ECtHR increasingly accommodating and citing EU law, th'e .C]EU. clearly rem,
very concerned to protect the autonomy of the EU legal order and the eXClL.ISIVIty. of its own juf:
tion. This concern demonstrated itself most dramatically in Opinion 2/13, in W'hICh the CJEU
the draft Agreement on Accession of the EU to the ECHR to be incompatible with the EU Trea e

NFORCEMENT ACTIONS AGAINST
MEMBER STATES
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