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Natura Law Theory: The Modern Tradition

Brian Bix'

Naturd Law theory isamode of thinking systematically about the connections between the
cosmic order, mordity, and law, which, in one form or another, has been around for thousands of years.
Thefocus of this essay is on the more recent works on natura law theory. However, it isdifficult to
understand the origin and direction of the modern works within the tradition without having a sirong
sense of the tradition’ s history.

One can find important aspects of the natural law approach in Plato (c. 429-347 B.C)),!

Avristotle (384-322 B.C.),? and Cicero (106-43 B.C.)?; it is given systematic form by Thomas Aquinas
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L Plato, Laws, Book IV, 715b, in Plato: The Collected Dialogues 1306 (E. Hamilton
& H. Cairns, eds., 1961).

2 Arigtotle, Nicomachean Ethics, Book V, 7:1134b18-1135a5, in The Complete
Works of Aristotle, vol. 2, 1790-91 (J. Barnes, ed., 1984). One can aso find references to natural
law-like views in ancient Greek drama. See, e.g., Sophocles, Antigone, in The Oedipus Plays of
Sophocles 210 (P. Roche, trans., 1958).

3 Cicero, Republic 111.xxii.33 and Laws|11.v.11-12, in De Re Publica; De Legibus
211, 383, 385 (C.W. Keyes, trans., 1928).



(c. 1225-1274).* In the medieva period and through the Renaissance, with the work of writers like
Francisco Suarez (1548-1617), Hugo Grotius (1583-1645), Samuel Pufendorf (1632-1694), John
Locke (1632-1704), and Jean-Jacques Rousseau (1712-1778), natura law and natura rights theories
were an integrd part of theologicad, mord, legd and political thought. Those theories were centrd to the
development of internationd law, modern liberd politica theory,® and the concept of human rights. The
role naturd law has played in broader religious, mora and political debates has, perhaps unsurprisngly,
varied consderably. Sometimesit has been identified with a particular established religion, or more
generdly with the tatus quo, while at other times it has been used as a support by those advocating
radicd change. Smilarly, a times those writing in the natura law tradition seem most concerned with the
individua-based question, how isoneto liveagood (“mord,” “virtuous’) life; a other times, the concern
has been broader — socid or internationa: what norms can we find under which we can dl get dong,

given our different values and ideas about the good.®

4 Thomas Aquinas, Summa Theologiae, I.11 [First Part of the Second Part], Questions
90-97, in Thomas Aquinas, The Treatise on Law (R.J. Henle, ed., 1993).

5 It is not coincidenta that the American Declaration of Independence (1776) claims
authority from “the Laws of Nature® and refersto the “undienablerights’ of “Life, Liberty, and the
pursuit of Happiness.” Similarly, the French Declaration of the Rights of Man (1789) declares “the
naturd, indlienable, and sacred rights of man.” (Theidiosyncratic equation of naturd law with pursuing
happiness in the American document may derive from the work of Jean Jacques Burlamagui (1694-
1748). See Jean Jacques Burlamaqui, The Principles of Natural and Political Law (Thomas
Nugent, trans., 5" ed., 1807), in particular Part |,

Chapter V.)

6 Jerome Schneewind cdlsthis last theme “ The Grotian Problematic,” J. B.
Schneewind, The Invention of Autonomy 70-73 (1998), and hefindsit not only in Grotius, but in
nearly every sgnificant natura law theorist after Grotius. It also clearly foreshadows some idess of
John Rawls. See, eg., John Rawls, The ldea of an Overlapping Consensus, in Collected Papers
421-48 (1999).




Some of the modern legd theorists who identify themselves with the naturd law tradition seem to
have objectives and gpproaches digtinctly different from those classicdly associated with naturd law.
Mogt of the classicd theorists were basically mord and politica theorigts, asking: how does one act
mordly as acitizen within adate, or as adae officd? What are the limits of legitimate (thet is, mord)
governmentd action?’ By contrast, some (but far from al) of the modern theorists working within the
traditiorf are socia theorists or legal theorists, narrowly understood. Their primary dispute is with other
goproaches to explaining or understanding society and law: the best and most prominent example being
the legd postivigts (about which, more later). In fact, much of modern natural law theory has devel oped
primarily in reaction to legd postivism. Aswill be discussed, one can see the two different types of
naturd law — naturd law as mord/political theory and naturd law as legd/socid theory — as connected at
abasc leve: asboth exemplifying aview of (civil) law not merely as governing, but also as being

governed.

I. Traditional Natural Law Theory

! Naturd law theorigts are often concerned with moral matters one step removed, that is,
matters of “meta-theory”: e.g., how does one go about determining what morality requires?, and, what
isit in the world that makes a statement about morality true or fase? Much of Aquinas s Summa
Theologiae and John Finnis s Natural Law and Natural Rights (1980) are devoted to such
questions.

8 In an earlier aticle on naturd law theory, | distinguished the mora/palitica theorigsin
the tradition from the legal/socid theorists under thetitles of “traditiona” versus“modern” natura law
theory (Iabels | now find more digtracting than helpful). See Brian Bix, Naturd Law Theory, in A
Companion to Philosophy of Law and Legal Theory 223-40 (Dennis Patterson, ed., 1996). A
amilar digtinction can be found in Philip Soper, Some Natural Confusions About Natural Law, 90
Mich. L. Rev. 2393, 2394-2403 (1992).




A. Dsfinition

What makes atheory a“naturd law” theory? There are dmost as many answersto the question
as there are theorists writing about naturd law theory, or caling themsdlves “naturd law theorigts.”
Some of the proffered definitions are quite broad. According to some commentators who identify
themsalves as “naturd law theorists” dl that seemsto be required for atheory to fit into that category is
that it views values as objective and accessible to human reason.® Such aview might exdude very little
amost every mord theory could qualify as anaturd law theory, give or take the most hardened mord
relaivism or mora skepticism or non-cognitivism.’® Of course, in the cases of John Finnis (1940- ) and
many others sdf-described as naturd law theorids, the claim for inclusion in the category is supported

by their conscioudy working within a particular tradition,™* citing, discussing, and elaborating the views of

o See Finnis, Natural Law and Natural Rights 23-25; Philip Soper, Legal Theory
and the Problem of Definition (book review),50 U. Chi. L. Rev. 1170, 1173-75 (1983) (discussing
Finnis s pogtion).

10 See, e.g., Soper, Legd Theory and the Problem of Definition, 1174-75 & n. 21; see
a0 Russ| Hittinger, Varieties of Minimalist Netural Law Theory, 34 Am. J. Juris. 133, 133-35
(1989). Under the broader definition deontologica theories, for example, would not seem to be
excluded, and even Utilitarians and other consequentiaists could argue that they believe that mora
truths are objective and ble to reason. Some discussions of naturd law expressy exclude
deontologica theories and “aggregative conception[s] of the right and the just” from the tradition. John
Finnis, Natural Law, in Routledge Encyclopedia of Philosophy, vol. 6, pp. 685-90, at 687 (1998);
see aso Robert P. George, Natural Law Ethics, in A Companion to Philosophy of Religion pp.
460-65, at p. 462-63 (Philip L. Quinn & Charles Tdiaferro eds., 1997).

1 On this matter, one should dso note: “Historicaly thereis not redly a tradition of
natura law, but severd traditions.” Russdl Hittinger, Introduction, in Yves R. Simon, The Tradition
of Natural Law Xiii-xxxil, a p. xix (Vukan Kuic, ed., 1965).
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prominent predecessors.*?

Many writers within or about natura law theory define the category more narrowly, by offering
more content to the word “natural.”** Even here, though, the explanations of “natural” can diverge
radicdly: eg., (1) mord principles can be read off of “Nature’ or anormatively charged universe'; (2)
that mord principles are tied to human nature -- and “nature’ here has been used to indicate ether the
search for basic or common human characteristics or (to the extent that thisis different) some discusson

of human teleology, our purpose or objective within alarger, usudly divine, plan'®; and (3) that thereisa

12 Cf. Robert P. George, In Defense of Natural Law 1 (1999). Finnisis adamant
that he is offering atheory of naturd law, and not a history of other theories that have come under that
name. Finnis, Natural Law and Natural Rights 24-25. At the sametime, histext (and many of his
other works) includes pervasve references to and discussions of Augustine, Aquinas, Gabrid Vazquez,
Francisco Suarez, Francisco de Vitoria, Germain Grisez, and many others who have worked within the
tradition.

13 On such abasis, one eminent natura law theorist, Russal Hittinger can hint that John
Finnis and Germain Grisez do not fit within thefold. See Russell Hittinger, A Critique of the New
Natural Law Theory 8 (1987) (Grisez-Finnis gpproach does not qualify because natura law “requires
acommitment to law asin someway ‘natura,” and nature asin some way normétive’).

14 Seg, e.g., Lloyd L. Weinreb, Natural Law and Justice 15-42 (1987); Ronad R.

Garet, Natural Law and Creation Stories, in Religion, Morality and the Law, NOMOS XXX pp.
218-62, at 219-20 (J. Roland Pennock & John W. Chapman, eds., 1988) (“ The underlying notion is
that careful observation of nature permits us to understand which regime or basic socia structure is best
suited to beings such as oursalves’). Thisisa pogtion found not only in some forms of Western natural
law theory, but aso in some theorists within the Chinese neo-Confucian tradition. See, e.g., Tu Wei-
Ming, Neo-Confucian Thought in Action 167-68 (1976) (discussing Chu HS' s interpretation of the
concept of ko-wu, the “investigetion of things’).

15 The contrast in perspectives is exemplified by the way Suérez seemed to view the mord
theologian as the likely expert for determining the laws of nature, while Pufendorf consdered the inquiry
an entirely secular onein which amora theologian would have no place. See Schneewind, The
Invention of Autonomy 131.



kind of knowledge of mora truth that we al have by our nature as human beings.'®

A further sharp divison exigs within the classica naturd law tradition, among those who purport
to be interpreting and applying Aquinas sideas. As characterized by one participant in the debate, the
question is whether the “knowledge of the reasonable, the good, and the right is derived from prior
knowledge of human nature or what is‘naturd’ for human beings’ or whether “ something in the mora
domainis‘naturd’ for human beings and in accord with human nature precisdy in so far asit can be
judged to be reasonable; and something in this redlm of discourseis ‘unnaturd’ and morally wrong just in
o far asit is unreasonable.”’ It is not that one side makes a claim between human nature and the good
and the right, and the other side does nat; it is more a matter of epistemology — the path to knowledge.
One sde dams that we come to know what is right and good by investigating human nature, while the
other sde argues that knowledge of the good and the right comes by another path (usualy a combination

of rationdity and empirical obsarvation),’® even if the “basic human goods and moral norms are what

16 One can find this view, for example, in the work of the modern French naturd law
theorist, Jacques Maritain (1882-1973). According to Maritain’sview: “Thefirg principles of this
[naturd] law are known connaturdly, not rationally or through concepts -- by an activity that Maritain,
following Aquinas, cdled ‘synderesis.” Thus, ‘naturd law’ is‘naturd’ because it not only reflects human
nature, but is known naturaly. Maritain acknowledges, however, that knowledge of the naturd law
varies throughout humanity and according to individuas capacities and abilities, and he speaks of
growth in an individud's or a collectivity's mord awareness.” William Sweet, Jacques Maritain, in
Stanford Encyclopedia of Philosophy, Fall 1999 Edition <plato.stanford.edu>.

o George, Naturd Law Ethics 462.

18 The more complicated point is explaining how such knowledge is obtained. Robert
George writes of “non-inferentia acts of understanding wherein we grasp sdf-evident truths’. Robert
P. George, In Defense of Natural Law 87 (1999); see as0 Finnis, Natural Law and Natural
Rights 59-80.



they are because human nature iswhat it is”'° One obvious advantage of not trying to derive mora
truths from descriptive clams about human nature is that one need not confront the objection
(summarized in Part |.E below) that this involves an ingppropriate derivation of “ought” from “is”
One might sense a broad, perhaps metaphoric notion that unites the various forms of traditiona
natura law, and may even tie mora/politicad naturd law mora theoriesto lega/socid naturd law legd
theories?* The focus within naturd law is away from conventiond law, from civil law, to something
higher or (to change the image) more basic that rules or guides (perhaps teleologicdly). In the voluntarist
forms of treditiona natura law,? it is divine commands creating mora standards; in some forms of
Thomidgtic naturd law, it isan ided towards which humans, by their nature, strive; in recent naturd law
legd theories, it is the sense to which conventiond legd rules are gpproximations of what law redly is
(Dworkin) or what law must try to be (Fuller). Additiondly, it appears that in some strains of traditiona
naturd law theory, naturd law is not understood by analogy to (or as an imperfect verson of) pogtive

law, but rather the other way around: that it is naturd law which isthe primary focus, and postive law

19 George, In Defense of Natural Law 85; see also Russell Hittinger, A Critique of

the New Natural Law Theory 10-20 (1987) (summarizing the Grisez-Finnis critique of more
traditiona Thomistic approaches).

20 See Finnis, Natural Law and Natural Rights 33-36.

21 | am grateful to Robert Tuttle for the basic idea of this paragraph. For other
gpproximations of the same point, see, e.g., Hittinger, Introduction, in Simon, The Tradition of
Natural Law, Alexander Passerin d’Entréves, Natural Law (1996) (first published in 1951).

22 “Voluntarism” has been defined as “[t]he theologica position that dl vaues are so
through being chosen by God ....”  Simon Blackburn, The Oxford Dictionary of Philosophy 396
(1994) (Blackburn aso notes that a number of quite different philosophica and theologica positions
aso cary thelabd “voluntarism”).



which should be understood in analogy to (or as an imperfect version of) naturd law.?

Toreturn to the origind inquiry: why doesit matter whether something is cdled “naturd law” or
not, or what criteriawe use for including or excluding theories from the category? The short answer is,
that it does not (or should not) matter at al. A labd isjust alabel, and atheory rises and fdls on its own
merits, not on the approach, school or tradition with which it is associated. That said, (1) it isanatura
and understandabl e reaction to the vast complexity of life (and dmost comparably complex theoretical
literature) to ded with thingsin categories rather than individualy; (2) there are times when one can
usefully describe attributes, and strengths and weaknesses, of a particular category of theories; and (3)
some theorigts take pride in working out of a particular tradition, and seeing themsalves as continuing a
project initiated by some greet thinker of the past (whether that thinker be Thomas Aquinas, Thomas

Hobbes, Hans Kelsen, or H.L.A. Hart).

B. Natura Law and God

Naturd law theory has become associated for many people with rdigious belief, in part because
of the long period during which those associated with the Catholic Church were the main e aborators
and defenders of that tradition.?*

However, mogt of the important writers within this tradition have gone to some lengthsto

23 Russdl Hittinger, Naturdl Law as“Law”: Reflections on the Occasion of “Veritatis
Splendor”, 39 Am. J. Juris. 1 (1994).

24 An asociation between the Catholic Church and natural law theory continues, of
course, as recently exemplified by Pope John Paul I1's encyclicds, “Veritatis Splendor” (August 6,
1993) and “Fides et Ratio” (September 14, 1998).



dissociae the principles of naturd law from belief in a particular religious tradition or from any kind of
belief in a (certain kind of) deity. Grotius may have been the firgt to make the statement plainly: “What
we have been saying would have adegree of vdidity even if we should concede

that which cannot be conceded without the utmost wickedness, that thereis no God, or that the affairs of
men are of no concern to Him."?

Contemporary writers within this tradition are often equally inastent about being able to offer “a
theory of natural law without needing to advert to the question of God's existence or nature or will.”?
Other theorigts within the tradition have ingsted that one cannot understand the notion of natural law
without positing a supernatura being who is ordering compliance?”

The role of God within naturd law theories is connected to differentiating such theories dong the

lines of the relative prevalence of “will” or “reason.”®  “Will” (or “fiat”) refersto choices of individuas

2 Hugo Grotius, De Jure Belli Ac Pacis Libri Tres 13 (Francis W. Kelsgy, trans.,,
Clarendon Press, 1925) (1625) (“Prolegomena,” para. 11). The position can probably be traced back
to earlier writers, including Gregor of Rimini (c. 1300-1358), Francisco de Vitoria (1492/94-1546),
and Francisco Suérez. See Finnis, Natural Law and Natural Rights 54. Suarez’s summary of
Gregory of Rimini’s pogtion is quoted in Schneewind, The Invention of Autonomy 60. For an
argument that Grotius srolein this debate has been overdated, seeid. at 67-68, 73-75.

26 Finnis, Natural Law and Natural Rights 49; see also Michagl S. Moore, Good
Without God, in Natural Law, Liberalism, and Morality 221-70 (Robert P. George, ed., 1996).

21 Seg, e.g., Garet, Natural Law and Creation Stories, 236-37. Seeaso John T.
Noonan, Jr., The Natural Law Banner, in Natural Law and Contemporary Public Policy 380-83, at
p. 382 (David F. Forte, ed., 1998): “The ressentiment nourished againgt naturd law [by unbdlievers]
arises because one who says ‘ nature’ says ‘ creatureliness,” and creatures require a Creator. Law
requires alawgiver, and one who speaks of alaw governing human purposes spesks of a Lawgiver
transcending the state and individual desires”

28 While the contrast between will and reason can be helpful in andyzing a number of
topics within mord, legal and politicd theory, see, eg., Vernon J. Bourke, Will in Western
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or inditutions, and the argument that the normative world is different because of such choices (e.g., the
orders of asovereign or an individud’ s Sgning a contract), generaly without taking into account the
content or the mord worth of those choices. “Reason,” by contragt, is an argument based on the merit
of an action or interaction or indtitution, generaly without regard to whether it was chosen or under what
circumstances it was chosen.

“Voluntarism”# is a sub-category of natural law theories in which God —and, in particular,
God' swill — plays an important role. One can go back to Plato’s Socrates, who asks Euthyphro, “Is
what is holy holy because the gods approve it, or do they approve it becauseit isholy?*° Voluntarism
is the position that something is good or morally required because -- and only because -- God has
ordered that we do it (or bad/moraly-prohibited because of His prohibition).

Voluntarism of one type or another appears regularly in the history of naturd law theory. For
example, the important 17" century natural law theorist, Samuel Pufendorf, offered a voluntarist view,

which one commentator has summarized asfollows. “[GJiven that we have the nature God gave us,

Thought: An Historico-Critical Survey (1964); Francis Oakley, Medieva Theories of Naturdl Law:
William of Ockham and the Significance of the Voluntarigt Tradition, 6 Nat. L. Forum 65 (1961);
Brian Bix, Jurisprudence: Theory and Context 121-26 (2™ ed., 1999); Lon L. Fuller, Reason
and Fiat in Case Law, 59 Harv. L. Rev. 376 (1946), the contrast israrely as sharp or as obvious asiit
iswithin dternative gpproaches to traditiona naturd law theory.

29 See supra note 22.

0 Plato, Euthyphro 10a, in The Collected Dialogues 178 (Edith Hamilton & Huntington
Cairns, eds,, 1961) (Lane Cooper, trans.). The words are echoed in the summary John Duns Scotus
(1266-1308) gives of apogtion of Aquinas. “for Thomas, Duns Scotus says, ‘what is commanded [in
the Decdog] is not good merdly becauseit is commanded, but commanded because it isgood in
itsdf.”” Schneewind, The Invention of Autonomy 23, quoting John Duns Scotus, Duns Scotus
on the Will and Morality 273 (Allan B. Wolter, ed. & trans., 1986).
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certain laws must be vadid for us, but only God' swill determined our nature. As aresult, our nature
indicates God' swill for us. Hence observable facts about oursalves show us what laws God commands
usto obey.”®! (Thereisaso acompromise position: that actions are intrinsically good or bad, but we

are only required to pursue the good because God so commands us. Thisis Sudrez’ s view.®)

C. Naturd Law and Naturd Rights

Many people coming to the discusson assume that the two lines of thought, naturd law and
naturd rights, are interchangeable, or a least closely connected. In fact, a common view within the
literature is that the two traditions devel oped as competing views of the world. According to thisview,
the natural law tradition posits a normatively ordered universe and the normative order described often
involves dl individuas in society having a set place and corresponding duties. By contragt, naturd rights
theories often deny or downplay aview of society as awhole except as afunction of individuds and
ther rights.

The matter remains highly controversid.® Additionaly, one should be careful not to overstate

3 J. B. Schneewind, Samuel Pufendorf, in The Cambridge Dictionary of Philosophy
664 (Robert Audi, ed., 1995).

2 See Francisco Sudrez, On Law and God the Lawgiver, Book |1, Chapter VI,
excerpted in Moral Philosophy from Montaigne to Kant, vol. I, pp. 76-79 (J. B. Schneewind, ed.,
1990); see also Schneewind, The Invention of Autonomy 60-62.

B In an important work that challenges many accepted views about naturd law and
naturd rights, Brian Tierney offers a higtorica andyss of rights and naturd rights discourse, tracing the
idea of rights (or what European commentators often cal “subjective rights’) back to the twelfth
century, with fuller development in the thirteenth and fourteenth century. Brian Tierney, The Idea of
Natural Rights: Studies on Natural Rights, Natural Law, and Church Law 1150-1625 (1997).
Tierney rgects the view, summarized above, of naturd law and naturd rights as having been historicaly
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the differences. A traditiond naturd law theorigt like Aquinas refersto individud rights, for example, to
choose a vocation, to choose whether and whom to marry, and whether to subscribe to a particular
rdigiousfaith.> Further, one can arguably find sufficient resources as much in Aquinas asin Locke to
justify disobedience and rebdlion againgt tyranny.*

Still, it ssems hard to deny that the naturd rights approach, as it devel oped, encouraged and
reinforced an individudistic way of perceiving political and socid reditiesin away thet traditiond natura
law approaches did not.* One can dso sometimes find naturd rights and natural law analysesin
tenson, if not in complete conflict. Michadl Zuckert has described the way that traditiond naturd law
theory tends towards discussions of duties, while the naturd rights anadyses of John Locke (and Thomas
Hobbes before him) tends towards discussions of liberties® A great ded will necessarily depend on the
particular socid and poalitica context, and naturd rights will not dways be the hero of the drama; eg.,

one can find historical examples of “natura rights’ undermining civil liberties®

competing rather than complementary theories.

3 John Finnis, Aquinas: Moral, Political and Legal Theory 172 & nn. 179-81
(1998) (summarizing Aquinas s views and giving citations to his texts); see generdly id. at 132-80
(“Towards Human Rights’).

% Id. at 272-74, 287-91.

% Seg, 9., Alexander Passerin d’Entréves, Natural Law 51-62 (1994) (1951).

s7 See Michad P. Zuckert, Do Natura Rights Derive From Natura Law?, 20 Harv. J.L.
& Pub. Pol. 695 (1997),

8 See Richard Tuck, The Dangers of Naturd Rights, 20 Harv. J.L. & Pub. Pol. 683
(1997). Tuck cites Britain' s recent use of citizens' right to security as ajudtification for taking away the
procedurd rights of suspected terrorists, id. at 691, and the fact that the early naturd rights theorists,
Grotius, Pufendorf, and Hobbes, “explicitly defended davery and absolutism.” |d. at 684 (footnote

12



The development of the idea of naturd rightsis a vast topic on its own, and cannot be discussed
a any length here. However, one should note at a minimum the obvious connection or parale between
talk of “naturd rights’ (alabd some avoid in part because of the gpparent connection with natura law

theories) and the more common or more fashionable references to “human rights.”*

D. Connection with Law

Contrary to alay person’s expectations, naturd law theory often haslittle if anything to do with
“law” asthat term is conventionally used.”® The“law” in natura law theory usudly refersto the orders
or principles lad down by higher powers that we should follow. However, traditiond naturd law

theorigts have had some important influences on thinking about law. First and foremost, naturd law

omitted).

& See, e.g., Finnis, Natural Law and Natural Rights 198-99; Soper, Legd Theory
and the Problem of Definition, 1174.

40 However, asamord and political theory, naturd law theory is often brought out in
discussions of the mora and political controversies of theday. See, eg., David F. Forte, ed.,
Natural Law and Contemporary Public Policy (1998); George, In Defense of Natural Law 123-
245 (“Mord and Political Questions”).

In the United States, natura law theory often arises in regards to questions of interpretation of
the United States Condtitution, with theorists in sharp disagreement on what relevance, if any, naturd
law theory might have on this question. See, e.g., Randy E. Barnett, Getting Normative: The Role of
Naturdl Rightsin Conditutional Adjudication in Natural Law, Liberalism, and Morality 151-79
(Robert P. George, ed., 1996); Walter Berns, The lllegitimacy of Appedsto Naturd Law in
Condtitutiona Interpretation, in id., 181-93; Christopher Wolfe, Judicia Review, in Natural Law and
Contemporary Public Policy 157-89; George, In Defense of Natural Law 110-11; Symposum
on Naturd Law, 4 S. Cal. Interdisc. L.J.. 455-738 (1995); cf. G. Edward White, Earl Warren
222-30, 354-67 (1982) (describing the “natural law” aspects of Chief Justice Warren's approach to
congtitutiona interpretation).

13



thinking was foundationa in the development of internationa law, as theorists began to wonder what
principles could gpply to disputes between nations (or between parties who were citizens of different
nations), especidly when the parties had different politica or religious beliefs.

A different aspect of natura law theory is better known to modern legd theorids. the
goplication by particular naturd law theorists of their ideas to mord problems within the law. Best
known is probably Aquinas's discussions of the obligations of officias and citizens,* a set of arguments
that has been further daborated by other writers, including, recently, John Finnis*? Aquinas defines
(positive) law as “a certain dictate of reason for the Common Good, made by him who has the care of
the community and promulgated.”*® Aquinas holds that officials are directed to pass legidation
consgtent with natura law. Sometimes the positive law can be derived from natural law principles, while
a other times the officids will have some choice or discretion in the determination of specific rulesfrom

more generd principles* Poditive laws consistent with naturd law “have the power of binding in

4l Aquinas, Summa Theologiae Question 96, Article 4; see aso Finnis, Aquinas 266-
74.

42 Finnis, Natural Law and Natural Rights 354-66.
43 Aquinas, Summa Theologiae Question 90, article 4, corpus.

4 Aquinas, Summa Theologiae, Question 95, article 2, corpus. On Aquinas s hotion
of determinatio, the concretization by rationa but rationdly under-determined choice, see Finnis,
Aquinas 267-71.

John Locke may be presenting an idea smilar to Aquinas s “determinatio” when he writes
“The Obligations of the Law of Nature, cease not in Society, but only in many Cases are drawn closer,
and have by Human Laws know Pendties annexed to them, to inforce their observetion.” John
Locke, Two Treatises of Government |1: chap. 11, 8 135 (1690); cf. Jeremy Waldron, The
Dignity of Legislation 63-91 (1999) (arguing that Locke stext refersto aleve of choice and
responsibility more substantial than Aquinas s “determinatio”).
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conscience.”* Unjust laws do not create mora obligations, though one might have an obligation to
comply publicly with such lawsif thisis necessary to prevent a greater evil.#

Many opponents of naturd law theory portray it as arguing that immord laws necessarily lack
legd vdidity. That is, it isnot merely the case that one has no mora obligation to obey, but one dso has
no legd obligation. Occasiondly one finds an assertion along those lines (or &t least one open to such
interpretations) among the less sophisticated advocates of naturd law theory. Sir William Blackstone

(1723-1780) offersthe following comment in passing in his Commentaries: “no human laws are of any

45 Aquinas, Summa Theologiae Question 96, article 4, corpus. To be more precise,
Aquinas said that “just laws’ have the power of binding in conscience, and he ligts three waysin which
alaw canfal to bejudt: it does not pertain to the common good, the lawmaker was acting ultra vires,
or the burdens of the law are unequally digtributed in the community. Aquinas, Summa Theologiae,
Question 96, article 4, corpus.

4 Seeid., Question 93, article 3, reply 2. For amodern trestment on similar lines, see
Finnis, Natural Law and Natural Rights 354-62.

The aove discussion is connected with the expresson “lex iniustanon et lex” (“an unjust law
isno law at dl”), which is— often imprecisdy, if not quite erroneoudy — ascribed to naturd law
theorists. The expression istrue, and indeed somewhat band, when understood as saying that unjust
laws are not laws “in the fullest sense,” in that they do not create mord obligations to obey them in the
way that just laws do. See Norman Kretzmann, Lex IniudaNon Est Lex: Lawson Trid in Aquinas
Court of Conscience, 33 Am. J. Juris. 99 (1988); Finnis, Natural Law and Natural Rights 363-
66; Bix, Jurisprudence: Theory and Context 64-66.

One can find commentators (often writers who do not consider themsalves part of the natural
law tradition) who argue that laws which are not fully just can sometimes carry normative weight. See,
e.g., Philip Soper, Lega Systems, Normative Systems and the Paradoxes of Positivism, 8 Can. J.L.
Juris. 363, 375-76 (1995) (“the State does no wrong ... in acting on (enforcing) the normswhich, in
good fath, it believes are necessary to govern society,” though the clam islost for truly wicked laws);
Jeremy Waldron, Lex Sdtis lusta (unpublished manuscript, presented a the Hester Seminar, “Natura
Law Theory: Higtoricd and Contemporary Issues,” Wake Forest University, November 1997) (some
unjust laws can create an obligation to obey them). For a critique of Soper’s view, see Joseph Raz,
The Mordity of Obedience (book review), 83 Mich. L. Rev. 732 (1985).
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vdidity, if contrary to [the law of nature].”” This comment was taken by John Austin (1790-1859),
perhaps unfairly, as being about |egd vdidity. There are (at least) two mgor problems with aclam that
injustice necessaily or aways negates the legd vdidity of arule. Firg, if oneisusng anorma
undergtanding of “legd vaidity,” the assertion is smply empiricdly fdse. Congder Augtin’s response to
Blackstone:

“Suppose an act innocuous, or positively beneficid, be prohibited by the sovereign

under the pendlty of deeth; if | commit thisact, | shdl be tried and condemned, and

if I object to the sentence, that it is contrary to the law of God ... the Court of Justice

will demondtrate the inconclusiveness of my reasoning by hanging me up, in pursuance

of the law of which | have impugned the vaidity.”*
While thisis dightly overstated,* the basic point is that the concept of “legd vdidity” is closdy tied to
what is recognized as binding in a given society and what is enforced, and it seemsfairly clear that there
are plenty of societies whereimmord laws are recognized as binding and are enforced. Someone might

answer that these immorad laws are not redly legdly vdid, and the officids are making a mistake when

a7 William Blackstone, Commentaries on the Laws of England |.41 (1765-1769).

For a sympathetic portraya of Blackstone's approach to natura law theory, see John Finnis,
Blackstone's Theoretica Intentions, 12 Nat. L.F. 163 (1967); see also Daniel J. Boorstin, The
Mysterious Science of the Law 43-59 (1941).

8 John Austin, The Province of Jurisprudence Determined Lecture V, a p. 158

(W.E. Rumble, ed., 1995) (1832).

49

It too quickly rushes an equiva ence between enforcement and legd vdidity, leaving no
room for the concept of lega mistake (whether through error or corruption or abuse of power). See
Brian Bix, Law, Language, and Legal Determinacy 85-86 (1993).
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they treat the rules asiif they were legdly vaid®® However, thisisjust to play games with words, and
confusing games a that. “Legd vdidity” isthe term we use to refer to whatever is conventiondly
recognized as binding; to say thet al the officids could be wrong about what islegaly vdid iscdoseto
nonsense. The interlocutor seems to be saying that immora rules ought not to be recognized as binding
— but this merely trandates into either a proposa for reform of the society’slega practices, or a
restatement of the traditiona natura law point that immora laws create no mord obligations, whatever
legal obligations they might create>

The second problem, clearly pointed out by Philip Soper,>? is that judgments under anaturd law
gandard, if incorporated within alegd system, would have to be made by fdlible individuds working
within falible ingtitutions. No matter how able or how virtuous the decison-makers, the decisons would

have whatever sgnificance they did by choice — thisis what the authorized panel decided — rather than

0 A different kind of claim would be thet in a particular legal system, certain legd
principles, perhaps of a condtitutiond neture, ensure that no immora enactment is (legally) vaid under
that sysem. However, note that this is a contingent claim about a particular legal system, not a
statement about the generd or conceptud nature of law.

o1 Thislagt is arguably what Blackstone was attempting to convey, as might be made
clearer by seeing Blackston€e' s quote in context:

“The law of nature, being coevad with mankind and dictated by God himsdlf, is of
course superior in obligation to any other. It ishinding over dl the globein dl
countries, and & al times. no human laws are of any vaidity, if contrary to this;
and such of them as are vaid derive dl their force, and dl their authority, mediately
or immediately, from thisorigind.

Blackstone, Commentaries on the Laws of England |.41.

52 Philip Soper, Some Natural Confusions About Natural Law, 90 Mich. L. Rev. 2393,
2412-13 (1992).
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by reason. However well-intended the indtitution or the overdl system, the result is alegd postivist

product (law because a certain authorized actor so declared) rather than anatura law product.

E. Opponents Actual and Potentia

A variety of chalenges has been brought to the generd project of natura law theory, or to some
of its more prominent variations. While the full congderation and evaluation of these challengesisthe
work of many volumes, it may be of value at least to mention some of the writers and themes>®

Baruch Spinoza (1632-1677), in his Theological-Political Tresatise objected to the idea of God

as alaw-giver on the basis that laws are commands and were the omnipotent Being to command
something, men could not but obey. Spinoza s approach offers no room for the notion of adivingy-

willed Natural Law that could be disobeyed as well as obeyed.>

s One might add philosophica teachings which, though not directed specificaly at natura
law doctrines, could be thought to push thinkers in adifferent direction: for example, (1) “Ockham’s
razor,” or the principle of parsmony, associated with William Ockham (c. 1285-1347), which holds
that “entities should not be multiplied beyond necessity” in the congtruction of theories, Robert Audi,
ed., The Cambridge Dictionary of Philosophy 545 (1995); and (2) the methodology of radica
doubt used by René Descartes (1596-1650) in his Meditations on First Philosophy (1641). Some
have taken the Ockham’ s nominalism as the force which “reduc]ed] Thomeas s conception of ordered
jusdtice to the competing interests and cdlams of individuds,” thus leading to the (naturd) rights analyss
of later centuries. Charles J. Reid, Jr., The Medieva Origins of the Western Natural Rights Tradition:
The Achievement of Brian Tierney (book review), 83 Cornell L. Rev. 437, 438-39 (1998).
However, this view of the role of Ockham is strongly contested, in particular by Tierney. See Brian
Tierney, The Idea of Natural Rights 195-203 (1997).

> See Baruch Spinoza, Theological-Political Treatise, chapter iv (1670), excerpted
inJ. B. Schneewind, ed., Moral Philosophy from Montaigne to Kant, vol. 1, 239-44 (1990); see
aso Edwin Curley, The State of Nature and Its Law in Hobbes and Spinoza, 19 Philosophical Topics
97-117 (1991).

18



Thomas Hobbes (1588-1679) affirmed the existence of natura law, but stated that individuas
entering civil society will voluntarily surrender their rightsto act on (their own interpretations of) it,>® for
the exercise of such rights would lead to chaos, areturn to the war of dl againg dl that entering civil
society was meant to avoid.>’

In his Treatise of Human Nature, David Hume (1711-1776) famoudy commented on the

connection between “is’ and “ought,” that it ssemed “ dtogether inconceivable that this new relation
[“ought”] can be derived from others, which are entirely different fromit.”*® That is, one cannot derive

an evaudive or prescriptive conclusion from purely descriptive or empirical premises® To the extent

s Some would go further: emphasizing Hobbes' s role in the development of naturd law
thinking, arguing that “modern naturd law theory begins with Hobbes rather than Grotius” Norberto
Bobbio, Thomas Hobbes and the Natural Law Tradition 149 (1993).

6 Excepting the right to defend onesdf againgt a clear threat of death, aright Hobbes
generaly treats asindienable. For adiscusson of Hobbes s view on the topic, see Richard Tuck,
Natural Rights Theories: Their Origin and Development 119-25 (1979).

> See Thomas Hobbes, Leviathan, chapters 18, 26, 29 (Richard Tuck, ed.,
Cambridge University Press, 1996) (1651); Thomas Hobbes, Behemoth or the Long Parliament
50 (Ferdinand Tonnies, ed., Stephen Holmes, intro., 1990) (“It if be lawfull then for subjectsto resst
the king, when he commands anything that is againgt the Scripture, that is, contrary to the command of
God, and to be judge of the meaning of Scripture, it isimpaossble that the life of any King, or the peace
of any Chrigtian kingdom, can long be secure.”); see dso Richard Tuck, Introduction, in Leviathan,
supra, a ix, xxviii. On adightly different theme, the necessity of sovereign command to make naturd
law into actua law, see Hobbes, Leviathan, supra, chapter 26, at 191 (“The Authority of writers,
without the Authority of the Common-wealth, maketh not their opinions Law, be they never so true. ...
For though it be naturaly reasonable; yet it is by the Soveraigne Power that itisLaw.”).

58 David Hume, Treatise of Human Nature, iii, 1.1 (1739).

% There is some controversy over whether Hume' s statement should be read this strongly.
A second interpretation (taking the quotation inits larger context), supported by a number of
commentators, is that Hume was concerned not about the move from the factud to the normative, but
rather the move from any true statement (whether factua or mora) and statements about motivation.
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that thisis correct (and it has aways been a matter of great controversy within philosophy), it seemsto
undermine amgor strand of the natura law theory tradition: that which seeks to derive mord
prescriptions from statements about the nature of human beings or the nature of the world.  In fact, by
many accounts, Hume's argument, and smilar chalenges, did much to push naturd law theory to the

dddines of arguments about mord theory.

II. Modern Natural Law Theory

A. Introduction

Many of the important recent writers in natura law theory, like Jacques Maritain® and John
Finnis, have continued within the tradition that goes back to Aquinas (and beyond). What may be most
digtinctive in the recent work done under the name “naturd law theory” are those writerswho have
offered not agenerd ethica theory (with implications for law and policy), but instead a narrowly focused
theory of the nature of (positive) law. This Part will offer overviews of both types of modern naturd law
theories,

A key moment in modern natural law theory is the exchange between H.L.A. Hart (1907-1992)

and Lon Fuller (1902-1978) in the Harvard L aw Review in 1958.5 Hart located the separation

See, e.g., Stephen Buckle: Natural Law and the Theory of Property 282-83 (1991); see adso
Finnis, Natural Law and Natural Rights 37-48.

60 Seg, e.g., Jacques Maritain, The Rights of Man and Natural Law (1943).

61 H.L.A. Hart, Positivism and the Separation of Law and Mords, 71 Harv. L. Rev.
593 (1958); Lon Fuller, Positivism and Fiddlity to Law — A Response to Professor Hart, 71 Harv. L.
Rev. 630 (1958).
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between legd positivism and naturd law theory at the conceptud separation of law and mordity — that
IS, the question of whether something (either arule or awhole system) was “law” was conceptudly
separate from its mora merit. A number of writers — most prominently, Lon Fuller and Rondd
Dworkin — have been willing to take on legd poditivism on its own terms. arguing that one cannot
conceptudly separate law and mordity, that one cannot separate what law is from it ought to be.

Modern naturd law theorigts have offered the following responsesto legd positivism:

(1) Law is best understood, at least in part, as ateleological concept®: aconcept or an
ingtitution which can be properly understood only when the ultimate objectiveis kept in mind — here,
the ultimate objective being ajust society.®® Thisisin sharp contrast to the generdly descriptive, largely-
empirica, morally-neutrd gpproach one finds among the lega positivigs.

(2) Though the legd pogitivists might be able to offer asmpler mode of law, amodd that bears

a better-than-passing resemblance to law in practice, aview of law that included more about the mord

62 On the use and vaue of tdleologica explanaions, see Larry Wright, Teleological
Explanations (1976).

63 Seg, e.g., Kenneth Winston, The Ided Element in a Definition of Law, 5 Law & Phil.
89 (1986).
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dams® and mora aspirations of law®® would be a more complete, and therefore better, theory of law.®
In both cases, the basic clam isthat a (naturd law) theory of law that incorporates mora
evauation or other agpects of morality, will be superior to alegd positivist theory, because the fuller,
richer naturd law theory includes or reflects aspects of our practice and experience of law that a (lega
positivist) theory, avoiding such eements, cannot.” (One response to this argument might be that in
consdering the relative merit of dternative theories, detail and level of accuracy are not the only vaues;

smplicity of amode is a countervailing merit.%%)

B. Lon Fuller

1. Critigue of Legd Poditivism

64 See, e.g., Soper, Searching for Positivism, 1756 (“ That we would be puzzled about
what to call standards that have no moral consequence at dl is some evidence that the mord
qudification is not contingent but part of the essence of law.”).

65 Arguably alegd pogtivist can incorporate claims about the mord cdlams of law, for that

can be stated in a neutral way, without evaluation of the dlaims. In fact, the legal positivist Joseph Raz
includesjust such an dement in histheory of law. See Joseph Raz, Ethics in the Public Domain
199 (1994) (“every legd system claimsthat it possesses legitimate authority”). The mora aspirations of
law, however, may take us over the line of mora neutrdity.

66 One can find Similar arguments offered by John Finnis, Natural Law and Natural
Rights 11-18, and Philip Soper, Searching for Pogtivism, 1753-57.

o7 One can add an argument grounded on alinguigtic point: the reason we may resst

cdling what the Nazi’s had as “law” isthat the term is not merely descriptive -- it is not like saying, this
isatable, but it is not well-congtructed. The term “law” has degp connections with morality, or at least
with justice, and to give some socid inditution thet label inevitably carries with it some amount of mora
praise.

68 See, e.g., W. J. Waluchow, Inclusive Legal Positivism 19-21 (1994).
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Fuller's criticiam of legd positivism can be summarized asfollows (a) legd postiviam treets law
as an object — an object of study, like any other such subject of scientific or quas-scientific
investigation — when it is better understood as a process or function; (b) legd postivism seemsto
believe or assume, fdsdly, that the existence or non-existence of the law is a matter of mord indifference;
and (c) legd pogitivism presents law as a“one-way projection of authority,” when it is better understood

asinvolving reciprocity between officids and citizens.

a Law asObject vs. Law as Process

For Fuller, law is not merely an object or entity, to be studied dispassonately under a
microscope; law is a human project, with an implied god — and an implied mord goa — the ability of
people to coexist and cooperate within society.®® It is not merely that law has an ided, but that one
cannot truly understand law unless one understands the (moral) ided toward which it is griving (there are
many human activities, from painting to jogging to boxing, that are hard to understand unless one knows
the objective or ided towards which the participants are driving). Law isthe “enterprise of subjecting
human conduct to the governance of rules”™  Law thusis a process, to be contrasted with the dightly

different process of managerid direction (the latter can be specific rather than generd, is more attuned to

69 Fuller, The Morality of Law 123. Similarly, Fuller would ind<t, legd theory is not
mere description: “definitions of ‘what law redly is are not mere images of some datum of experience,
but direction posts for the gpplication of human energies” Fuller, Pogitivism and Fiddity to Law, 632.

7 Fuller, The Morality of Law96. Though the above text certainly hasthe
gppearance of adefinition or conceptuad andyss of law, it should be noted that Fuller seemed to have
little regard for the project of “defining law.” See Wington, The Ided Element in a Definition of Law,
91.
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attaining the objectives of the “rulemaker” -- as contrasted with law, whose purposeis usudly primarily
hel ping citizens coexigt, cooperate and thrive -- though, even with managerid direction, it isunwiseto
make rules which oppress or confuse).”

The stlandard way to define or categorize objectsis by assigning essentia characteritics.
for example, asubstanceis“gold’ if it has acertain chemica compaosition, and an animd isamammad if
it iswarm-blooded and sucklesitsyoung. A completdly different gpproach to defining or categorizing

objects would be by its function everything that cuts grassis a“mower”’?; everything that cuts food is a

knife, etc. Fuller’s gpproach to law can be seen as rgecting the notion that “law” is best understood in
the first sense, as an object which can be anayzed down to its component parts. Instead, he would
argue, law is better understood as being the officid response to particular kinds of problems -- in
particular the guidance and coordination of citizens actionsin society.

Once one takes a“functional” gpproach to law, then the mantra often ascribed to naturd law
theory, “an unjust law isno law a al,”™ begins to make sense. We would certainly understand
someone who says that along thin meta object which cannot cut (cannot even dice butter) is“hardly a
knife” Smilarly, if one sartswith the view that law is about guiding behavior, a purported legd system,
which is so badly congtructed and badly run (e.g., containing many obscure, retroactive or contradictory

legd rules, with judicia applications of legd rulesthat do not match the content of those rules) that

n Fuller, The Morality of Law 207-10.

2 See Michael S. Moore, Law as a Functiond Kind, in Natural Law Theory:
Contemporary Essays 188, 207-08 (Robert P. George, ed., 1992).

& See supra note 46.
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citizens could not dter their behavior to comply with the law, even if they wanted to ... then it isnot so

strange to say that alaw or legd system which fails to guide behavior just is not law. ™

b. Exigence and Non-existence of Law: A Mora Good

Additiondly, Fuller claims, legd pogitivism seems to assume that the existence or non-existence
of “law” within asociety isametter of mord indifference; however, the fact isthat, & aminimum, living a
good life requires a societal structure that only a sound legd system can provide.” The manner in which
the existence of law, or the existence of “law in itsfullest sense,” can effectuate certain mora goods will

be discussed further below, in the evaluaion of Fuller’s affirmative program.

c. One-Way Projection of Authority

Fuller argues that legd positivism sees laws mostly as a“one-way projection of authority” —
one party giving orders, and other parties complying. Thisis most obvious in John Augtin’swork, with
its reduction of law to the commands of asovereign,” but later lega positivists are arguably not that

different. Thisview of law, Fuller sates, is a basc misunderstanding; so much of law, so much of afully

& Fuller' s point is grounded in a procedurad understanding of the nature of law; a
subgtantive variaion of the same “functiond argument” can be given: that legd rules are intended to
give reasons for action; immora legd rulesfail to give reasons for action, and thusfail to be law (inits
fullest sense), as one might say that logicdly invaid arguments, which fail to give reasons for belief, are
not redlly arguments.  John M. Finnis, Problemsin the Philosophy of Law, in The Oxford Companion
to Philosophy 468-72, at 469 (Ted Honderich, ed., Oxford: Oxford University Press, 1995).

® Fuller, The Morality of Law 204-07.

76 See Austin, The Province of Jurisprudence Determined.

25



functioning legd system, depends on there being a reciprocity of duties between citizens and law-givers.

“the exigtence of ardatively stable reciprocity of expectations between lawgiver and subject is part of
the very idea of afunctioning legd order.””” Only when citizens and officias cooperate, each fulfilling his
or her own functions, can law work; for example, officids promise to enforce the rules as promul gated,
to make the demands on citizens reasonable and congstent; to the extent that officids violate these
duties, the smooth running of society will begin to bresk down.

Fuller discusses the choice between the flexibility and power of broad discretion (directly
granted, or hidden in the use of vague or incons stently-applied rules) as againg the clear guidance of
aways faollowing alucidly-written rule— how managersin large companies and tyrantsin wicked legd
systemsfind a use for lack of guidance and arbitrary will. We find this to be wrong in alegitimate legd
system, but our criticisms are not that arbitrary discretion is not “efficacious’ — it is quite useful for some

purposes, but it is contrary to the mordity intrinsic to law and legitimate government.”

2. Ruller’s Alternative:. The Inner Mordity of Law

Fuller’ s afirmative anayss develops from his evauation of the shortcomings of legd pogtivism.

In the place of legal positivism, he offers an analysis that focuses on law as a process, a process that

77 Fuller, The Morality of Law 209; see also id. at 39-40 (“[T]hereis akind of
reciprocity between government and the citizen with respect to the observance of rules. Government
saysto the citizen in effect, ‘ These are the rules we expect you to follow. If you follow them, you have
our assurance that they are the rules that will be applied to your conduct.” When this bond of
reciprocity is broken, nothing is left on which to ground the citizen’s duty to observe the rules”
(footnote omitted)).

8 Id. at 212-14.
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emphasizes the importance of the interaction between officids and citizens, and that makes more
transparent the way in which alega order can be instrumenta to the attainment of other goods.

Fuller offersaligt of eght “principles of legdity” which would serve as criteriafor teting both the
minima duties of a government, and aso set the objective of excellence towards which a good
government would strive.”® Fuller’ s eight criteria are as follows:

- the rules must be generd

- the rules must be promulgated

- retroactive rule-making and gpplication must be minimized®

- the rules must be understandable

- they should not be contradictory

- they should not be impossible to obey

- the rules should remain rlaively congtant through time

- there should be a congruence between the rules as announced and as applied®
Following the principles makes it easier for alawmaker to guide the behavior of its citizens (and for

citizens to be able to plan their activities knowing what they need to do to stay on the right sde of the

° Seeid. at 41-42.

8 Obvioudy, it isimpossible to conform one's behavior to norms promulgated after the
fact; but Fuller understood that judicial decison-making will often have some retroactive dements.
Fuller' s point was that, at a minimum, governments needed to be aware of the injustice of such
retroactive actions, and to work to keep them asinfrequent as possible. Seeid. at 56-62.

8l Seeid. at 46-91. Thelabds used in the text sometimes vary dightly from those Fuller
used.
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lan®?).

Some of Fuller’ s eight principles® are best seen as minimal reguirements, for which thereis no
excuse — for example, laws which require the impossible or contradict one another. Others, such asthe
minimizing of retroactive legidation, the full promulgation of laws and the understandatility of the laws,
are best seen asided s to which legd systems should dways strive, but which we should not expect the
systems to meet perfectly.?

To the extent that one seeslaw as a process, as a means of guiding and coordinating human
behavior within society, this process will be more successful to the extent that Fuller’ s eight principles are
met. Inthis sense, one could aso spesk of systemswhich are“morelegd” or “lesslegd.” At one point,
Fuller taks of rule sysems as “being legd” to agreater or lesser extent; at other times, he seemsto
imagine some threshold benesth which a rule sysem which no longer qualifies as“legd.”®® In any event,
the basic paint is the same -- that rule systems that substantialy comply with the eight requirements are
“legd systems,” in the sense that they are likely to succeed to guiding the behavior of ther citizens; rule

systems that do not subgtantidly comply with the eight requirements are not “legd systems,” in the sense

82 As Robert Summers argued in Fuller's name: “ Sufficient compliance with the principles
of legdity necessarily guarantees, to the extent of that compliance, the redization of amord vaue ...
that the citizens will have afar opportunity to obey the law [whether the law ismord or immord].”
Robert S. Summers, Lon L. Fuller 37 (1984).

& Compare Josgph Raz's similar list of “principles which can be derived from the basic
ideaof theruleof law.” Raz, The Authority of Law 214-19 (1979).

8 On promulgation and understandability, the idedl isfor dl citizensto know al ther legd
obligations fully and precisely, without the need of consulting alawyer. It sseemsthat even (or
especidly) in modern, developed countries, we are very far from that idedl.

& Seg, e.g., Fuller, The Morality of Law 39.
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that they are unlikdly to be able to guide citizen behavior.

3. Criticdams

H.L.A. Hart, in areview of Fuller’'s The Morality of Law,® arguesthat Fuller has shown that

law, to some extent, operates as a process, with an objective -- the objective being to guide behavior.
Hart has no argument with this as far asit went, nor does he doubt that following Fuller’ s eight guiddines
would make the legal system in question better ableto guide®” What Hart objectsto is caling this
“mordity” -- it ismerdy efficacy or efficiency; aneutrd vaue asimportant to immora people and
governments as to mora ones (one could easily, Hart famoudy notes, have a“inner mordity of
poisoning’). If alegd system has evil ends -- like Nazi Germany or Apartheid South Africa, then

following these guiddines will alow the government to be more efficient in achieving those evil ends®

8 H.L.A. Hat, LonL. Fuller: The Morality of Law, in Essays in Jurisprudence and
Philosophy 343-64 (1983).

87 Id. at 347-49.

8 Id. at 349-53.

Maithew Kramer raises a quite different line of criticism: following Fuller’ s principles of legdity
might only lead conggtently to the best resultsin the (unlikely) circumstance of alegd sysemwhichis
aways and only serving virtuous objectives. Where alaw or set of lawsis less than morally optimd,
procedurd deviations from what the laws (and Fuller’ s principles) would seem to require might actualy
have amorally good effect. Matthew Kramer, Scrupulousness Without Scruples. A Critique of Lon
Fuller and His Defenders, 18 Oxford J.L. Stud. 235, 239-43 (1998). An anaogous point might be
made through the example of promise-keeping. Most people assume that kegping promisesisa
moraly good thing. However, when consdering someone who has made promises whose content is
wicked, or at least less than mordly optimd, it is possible that breaking the promises will create mordly
better consequences than keeping them.

One possible response to this line of argument is to question whether the value of Fuller's
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A number of replies could be offered (many of which Fuller in fact gives on his own behdf):

(2) Asothers have noted, “playing by the rules of the game’ -- or playing the
gamefairly, isitsdf anintegrd part of judtice, even if not far from all of it® (by andogy: it is4ill of some
virtue to keegp one' s promise, even if it was a promise to do something bad). Fuller gives the example
from the former Soviet Union, where the lawmakers there were once so concerned about the increase in
certain kinds of economic crime that they substantialy raised the pendty, and to show how serioudy
they took this kind of crime, they made the increase in sentence retroactive for those dready in prison
for those offenses. The lawyersin the Soviet Union, not a country normaly known for its adherence to
procedurd justice, protested thet this
was unjust.®

Thisisnot just a question of “efficacy” -- if it were, one might gpplaud the extra deterrent power
that might come if a potentia crimina knew that her actions might lead to even worse consequences than
are now advertised. If retroactive lawmaking isto be criticized, it is not at the level of efficacy, but a the
leve of judtice and mordlity.

(2) Certain kinds of evil are arguably less likely when proper procedures are followed: for

example, courts may be more likely to come up with just decisions when judges know that they must

gpproach depends (or depends exclusively) on its usefulness as a proxy for consequentiaist
evaduatiions. Asdiscussed erlier, Fuller’s gpproach — afunctiondist or teleologicad view of law — might
be defensible smply as a better or more complete view of the nature of law.

8 See Weinreb, Natural Law and Justice 185-94. Weinreb arguesthat justice is best
thought of as an often-uneasy combination of “entitlement” (his term for the following of the rules lad
down) and desert. Id. at 184-223.

% Fuller, The Morality of Law 202-03.
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give public reasons for their decisions (certain forms of corruption may be hard to rationdize).
Additionally, as one commentator has observed, “awicked government’ s decision to act within the
procedurd congraints of the rule of law affords the generd population at least some measure of
security."%

(3) Fuller once wrote that he could not believe that alegd system which was procedurdly
just would not also be substantively just® -- certainly, a corrdlation exists (at least in the negative sense
that countriesthat care little for one are likely to care little for the other), but there have dso been
countries which have promulgated evil in an efficient and meticulous way. On many accounts, Fuller’'s
fath in the connection between procedurd and substantive justice is an optimigtic, but peripherd part of
histheory.®® However, some commentators have treated it as central, arguing that Fuller’ s theory stands

or fals based on its (dubious) merit.%

C. Rondd Dworkin

o George, In Defense of Natural Law 114.

92 Fuller, Poditivism and Fiddity to Law, 636.

9 See, e.g., Bix, Jurisprudence: Theory and Context 76-77. One can find mixed
evidence from Fuller' s own writings regarding his views on this connection. At one point, he expresdy
declinesto gate that the connection islogicdly entalled: “1 have never asserted that thereis any logica
contradiction in the notion of achieving evil, at least some kinds of evil, through means thet fully respect
al the demands of legdity.” Lon Fuller, A Reply to Professors Cohen and Dworkin, 10 Vill. L. Rev.
660, 664 (1965). On the other hand, he denied that there were many, or perhaps any, actual historica
examples of such combingtions. Fuller, The Morality of Law 154.

o See Anthony J. Sebok, Legal Positivism in American Jurisprudence 163-67
(1998).
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Rondd Dworkin (1931- ) has been an immensdy influentid figure in English-language legd
philosophy, and aso in palitical and mord philosophy. Inlegd philosophy, his early work offered a
wide-ranging criticiam of H.L.A. Hart's verson of legd pogtivism, a critique from which Dworkin built
his own theory of law.*®® In later works, that theory was re-characterized as an interpretive theory of
law.%

According to Dworkin's gpproach, to determine what the law requires —what the law “is’ —one
finds the best interpretation available of the rdlevant legd data: legidative acts, judicid decisons,
condtitutiona texts, and so on.”” Asan interpretation, the theory must adequately fit the relevant data
(e.g., it cannot dismisstoo many old judicid decisons as“migtakes’); additiondly, to be a good
interpretation, it must aso do well on the scale of mora value.® Dworkin also argues that this approach
(which he cdlls “congtructive interpretation”®®) is as appropriate for lega theorists discussing the nature of

alegd sysem asit isfor lawyers and judges discussing what the law requires on a particular mater.1®

% Ronald Dworkin, Taking Rights Seriously (1977).
% See Ronald Dworkin, Law’s Empire (1986).
o7 Seeid. at 225-28, 245-58.

%8 There are additiona complications. (1) the values of “fit” and “mora vaug® must both
be considered in comparing dternative tenable theories, id. at 228-258; and (2) Dworkin also speaks
of avdue of “Integrity” —that judges should prefer an interpretation that makes the legd system spesk
with aunified “voice” 1d. at 225.

% Seeid. a 52 (“condructive interpretation is a matter of imposing purpose on an object
or practicein order in order to make of it the best possible example of the form or genreto which it is
taken to belong.”).

100 See, eg., Ronad Dworkin, Lega Theory and the Problem of Sense, in Issues in
Contemporary Legal Philosophy 9, 13-15 (Ruth Gavison, ed., 1987).
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The literature on Dworkin’swork isvast.’* Thisis not the place extensively to revisit that
dready well-traveled territory. Instead, this section will focus on Dworkin’swork only in atangentia
way: discussang the way in which hiswork could be said to exemplify a naturd law theory approach,
and what Dworkin’s own work might indicate about the need or the viability of such a project.

Dworkin does not normaly usethe labd “naturd law” for hisown work. In fact, with the
prominent exception of one lecture, later published as an article, %2 he has avoided referring to “ naturd
law” entirely, either as a description of his own work, or as an gpproach to contrast with his own.® |n
that one reference, however, Dworkin concedes that his work might warrant the label “naturd law”: “If
the crude description of naturd law | just gaveis correct, that any theory which makes the content of law
sometimes depend on the correct answer to some mora question is a natura law theory, then | am guilty

of naturd law."1%*

101 See, e.g., Marshall Cohen, ed., Ronald Dworkin & Contemporary
Jurisprudence (1983); Andrei Marmor, Interpretation and Legal Theory (1992); Bix, Law,
Language and Legal Determinacy 77-132; Stephen Guest, Ronald Dworkin (2" ed., 1997).

102 Ronald Dworkin, “Naturd” Law Revisited, 34 U. Fla. L. Rev. 165 (1982).

103 Another interesting “silence” in Dworkin’ swork regards Lon Fuller. Long before
Dworkin developed his interpretive approach to law, he wrote some articles critica of Fuller’'s
approach. See Ronad Dworkin, The Elusve Mordlity of Law, 10 Vill. L. Rev. 631 (1965); Ronad
Dworkin, Philosophy, Morality, and Law -- Observations Prompted by Professor Fuller’s Novel
Clam, 113 U. Pa. L. Rev. 668 (1965). (Fuller responded to some of the points raised by Dworkin in
the “Reply to Critics’ which gppearsin the Revised Edition of The Morality of Law. Fuller, The
Morality of Law 198-202, 221-23, 238-40.) Though Dworkin’s later, interpretive work converges
in some interesting way with Fuller’ s gpproach to law, Fuller israrely mentioned (e.g., his name does
not appear in the detailed index of Law’s Empire).

104 Dworkin, “Naturd” Law Revisted, 165. Dworkin offers no opinion on whether this
view of naturd law theory is higtoricaly accurate or succeeds in distinguishing legd pogtivism. 1d.
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Dworkinisanaturd law theorist in the sense that his gpproach to law and to legd theory rgects
adrict (“conceptud” or “necessary”) separation between law and morality. Under his gpproach, the
choice between tenable interpretations of past officid actions may easily come down to a determination
of which interpretation presents the legd system as better morally. Thus, within Dworkin’s agpproach,
one cannot determine “what law is’ without considering moral or eva uative matters. 2%

Additiondly, Dworkin’s agpproach has connections with other natura law gpproachesin that
“whet law redly is’ is something different from the officid decisons that most people conventiondly
asociate with the term. Judicid decisions, for example, are, under this view, at best the gpplication of
interpretations, which in turn are only falible guesses a whet the law “redly is” what it actudly requires.

Thereis something toward which the (better) judicid decisons are gtriving.

D. John Finnis
John Finnis may be the naturd law theorist best known to modern English-language legd

theorists. Hiswork, in particular, Natural Law and Natural Rights,*® conscioudly works within the

105 Hereit isimportant to note Dworkin's equation of “law” with “what judges are
obligated to apply.” See, e.g., Ronad Dworkin, A Reply by Ronald Dworkin, in Ronald Dworkin &
Contemporary Jurisprudence 247, 262 (Marshall Cohen, ed., 1983). Thisisa controversa and
ggnificant point, sgnificant because of the contrary perspective of the lega positivit, Joseph Raz. Raz
would have “law” defined in alegd postivig way, without reference to mord or evauative terms, but
has no objection to the idea that judges are often authorized or obligated to include mora terms as part
of their decisons. Seeid.; Joseph Raz, Legd Principles and the Nature of Law, in Ronald Dworkin
& Contemporary Jurisprudence 73, 84-85; Joseph Raz, Postema on Law’'s Autonomy and Public
Prectical Reasons. A Criticd Comment, 4 Legal Theory 1 (1998).

106 John Finnis, Natural Law and Natural Rights (1980).
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tradition of Thomas AquinasX®” emphasizing mora philosophy and meta-theory, while adso contributing

to contemporary debates about the nature of law.

1. Mora Theory

a_Overview'®
Finnis builds his mord theory from afoundation of “basc goods,” goods we vadue for their own

sake, “aspects of authentic human flourishing, ... red (intelligent) reason[s] for action.”'® In Natural

Law and Naturd Rights, Finnisligts seven: life° knowledge, play, aesthetic experience, sociability

(friendship), practica reasonableness, and “rdigion.”**  These are ends and purposes we can and do

107 Finnis has aso written a detailed commentary on Aguinas. John Finnis, Aquinas:
Moral, Political, and Legal Theory (1998).

Finnis's own work has been grounded directly on Aquinas, and aso indirectly, through
Germain Grisez' s “re-presentation and development of classicd arguments” Seeid. & viii; sseds0
Germain Grisez, The Firgt Principle of Practica Reason: A Commentary on the Summa Theologiae,
1-2, Question 94, Article 2, 10 Nat. L. F. 168 (1965). The extent to which Finnis's account is
consstent with or deviates from Aquinas steaching is a matter of contention. See, e.g., Russell
Hittinger, A Critique of the New Natural Law Theory (1987) (criticizing Grisez and Finnis).

108 The focus will be on Finnis s generd discussions of natural law theory, which focus on
mord philosophy in the broadest sense. Finnis has dso written two texts focused on mordity and
ethicsin amore narrow sense of thoseterms. John Finnis, Fundamentals of Ethics (1983); John
Finnis, Moral Absolutes: Tradition, Revision, and Truth (1991).

109 Finnis, Natural Law and Natural Rights 64; cf. Aquinas, Summa Theologiae

Question 94, art. 2 (discussing the apprehension of human goods through Practica Reason).

110 “Life’ includes “every aspect of vitdity” including physica hedlth and procreation.
Finnis, Natural Law and Natural Rights 86-87.

1l Id. & 86-90. The quotation marks around “rdigion” arein the origind, and signify that
it ismeant to indude dl forms of inquiry about human nature and its place within the universe, even if the
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choose for their own sake, not merely (or dways) as a means to other ends and purposes. It is not that
no one ever seeks abasic good, say, afriendship, as ameans to another end, but that the basic goods
are those (few) ends and purposes which one can intligibly choose for their own sske.!'?

The basic goods are grounded in human nature, not directly, in the sense of being read off a
metaphysica theory, but indirectly, in the sense that “[t]he basic forms of good grasped by practica
understanding are what is good for human beings with the nature they have.”'*®

There are then nine intermediate principles for the treatment of these basic goods (principles
which Finnis labels “the basic requirements of practica reasonableness’)™:

- adopting a coherent plan of life

- having no arbitrary preferences among values

- having no arbitrary preferences among persons

- maintaining a certain detachment from the specific and limited projects one undertakes

result of such inquiries may, for some, be akind of atheism or exigentidism. 1d. at 89-90.

Finnis notes that there may be other ways of listing or characterizing the basic goods, but he
does not think that there are other basic goods that could not be fit within hislist of seven. 1d. at 90-92.
Finnisin fact offersa dightly different list John M. Finnis, s Naturd Law Competible with Limited
Government?, in Natural Law, Liberalism, and Morality 1-26, at p. 4 (Robert P. George, ed.,
1996).

12 Consider some goods whose vadueis clearly only insrumentd: if a person reported that
she was collecting money or medicine not for the good that might be done with such objects, either in
the short-term or the long-term, but just in order to have more of those items, one might rightly question
her rationdity or sanity.

13 Finnis, Natural Law and Natural Rights 34; see Finnis, Aquinas 90-94; see also
George, A Defense of Natural Law Theory 83-91 (“Natura Law and Human Nature’).

14 Finnis, Natural Law and Natural Rights 100-26.
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- not aandoning one's commitments lightly

- not wasting on€' s opportunities by using inefficient methods

- not choosing to do something which of itsalf does nothing but damage or impede

the redlization of or participation in one or more of the basic goods

- fostering the common good of on€' s community

- act in accordance with one' s conscience
Finnis s gpproach is thus teleologicd, but not in the way in which some naturd theories are—thereisno
single human (or superhuman) ided towards which everyone must aspire™® The prescription is rather
more generd: “In voluntarily acting for human goods and avoiding what is opposed to them, one ought
to choose and otherwise will those and only those possibilities whose willing is compatible with integra
humen fulfillment."16

Finnis holds the list of basic goods and the principles of practica reasonableness to be “ sdlf-
evident,” but by that he does not mean that they are obvious or intuitive or that al reasonable people will

immediately assent.'” “Sdlf-evidence” means primarily that the truths in question are not derived from

1s See, e.g., Finnis, Aquinas, 314-19; John M. Finnis, Natural Law and the“Is’ —
“Ought” Question: An Invitation to Professor Vestch, 26 Catholic Lawyer 266 (1981); George, In
Defense of Natural Law 50-52. For a contrary position, emphasizing a hierarchy among vaues and
agtronger rolefor asense of man'sfina end, see Hittinger, A Critique of the New Natural Law
Theory 65-198.

116 Finnis, Moral Absolutes 45 (footnote omitted); see George, In Defense of
Natural Law 51 (“The concept of integra human fulfillment ... is not meant to indicate a supreme good
above or gpart from the basic goods.”).

ur Finnis, Natural Law and Natural Rights 64-69; see also George, In Defense of
Natural Law 43-45, 61-66, 85-90, 262-66.
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any more fundamentd truth; they are * grasped by intelligent reflection on data presented by experience,”

supported indirectly by speculative and didectica arguments!8

b. Criticism

Finnis's mora theory has been subject to a number of criticisms, representing avariety of
dternative views (and a number of controversd areas in which Finnis has been an active disputant).

Oreline of criticiam, or at least questioning, is whether the combination of “basic human goods’
and “basic requirements of practica reasonableness’ are sufficient to come up with answers (and to
come up with the right answers) to the important mora questions we face.*® From critics who offer
dterndive readings to the naturd law tradition generdly, or Aquinas s viewsin particular, the chalenge
regarding the adequacy of Finnis' s gpproach is often connected with claims about its exegetical
accuracy.'® In terms discussed earlier, the exegetical question is whether Aquinasis best understood as
congtructing ateleological view based directly on aview of human nature, or is best understood as

offering akind of “virtue ethics’ — that there are certain goods basic to human flourishing, that we know

18 George, In Defense of Natural Law 61-63.

19 At least those questions which have answers. It is common ground among Finnis and
many of his critics that there are important questions which may have no single, unique right answer (as
amord matter), due ether to the plurdity of goods or (to the extent thisis a different point) the
incommensurabilty of goods.

120 Seg, e.g., Raph Mclnerny, The Principles of Naturd Law, 25 Am. J. Juris. 1 (1980);
Henry B. Vesich, Book Review, 26 Am. J. Juris. 247, 255-59 (1981).
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or discover by using reason, and whose connection to human nature is (more) indirect.’** The
aufficiency criticiam is that we can find the answers to the difficult mora questions only once we have a
full-fledged teeology with an ordered hierarchy of goods, rather than Finnis'slist of equaly-basic
goods.1?2

Steven Smith has suggested that Finnis's gpproach to “the basic goods’ (and Finnis's use of
such conceptsin his writings on sexud issues) reflect atoo-great divide between the idea of “the good”
and actual persons desires and experiences.!?® Smith notes not only the absence of “pleasure’ asa
“basic good,” agood sought for its own sake,*** but also the strangely non-empirica status of daims like
the following: “[H]omaosexud conduct (and indeed dl extramarital sexud gratification) isradicaly
incapable of participating in, actudizing, the common good of friendship.”'?® By non-empirica status,

Smith means that, in the context of Finnis swritings, it seems clear that Finnis would not congder the

121 On this debate, see, e.g., Hittinger, A Critique of the New Natural Law Theory;
George, In Defense of Natural Law 59-75 (responding to Hittinger); Mclnerny, The Principles of
Natura Law; John Finnis & Germain Grisez, The Basic Principles of Natural Law: A Reply to Raph
Mclnerny, 26 Am. J. Juris. 21 (1981)

122 See, eg., Russdl Hittinger, Varieties of Minimalist Natural Law Theory, 34 Am. J.
Juris. 133 (1989).

123 Steven D. Smith, Natural Law and Contemporary Mora Thought: A Guide from the
Perplexed (book review), 42 Am. J. Juris. 299, 316-21 (1997). One could concede the point and
gill note that Finnis' s gpproach does a better job than Kantian deontologica theoriesin trying to
connect moraity with aview of human wel-being. See George, In Defense of Natural Law 60-61.

124 Cf. Finnis, Natural Law and Natural Rights 95-97 (“Is Pleasure the Point of It
All?).

125 John Finnis, Is Natural Law Comypatible with Limited Government?, in Natural Law,
Liberalism, and Morality 1-26, at 12-13 (Robert P. George, ed., 1996) (emphasis omitted).
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clam about homosexua conduct to be rebutted by testimony from homaosexud couples dlaming that
their intimate conduct is away of maintaining, expressing, and strengthening friendship.!® However,
Smith argues, as the gap grows between “being agood” and “being experienced asagood,” the

potential for disconnection grows between academic morality and our actua mora concerns.’?’

2. Legd Theory'?®

Law playsarole within Finnis s mord theory, in that there are certain common goods thet are
best obtained through the specific kind of socia coordination that law offers'® and thereisasensein
which participation in the community and in the common good of building a (political) community isan
integral part of living agood life*® Finnis aso discusses legd theory in the narrower sense of the term.
In analyzing the concept of law, he agrees with the genera approach of H.L.A. Hart: that one should
look a “law” (or “legd sysem”) initsfullest or highest form, rather than in some lowest common

denominator of al sysemswe might consider “legd”*®!; and that such an approach must incorporate the

126 Smith, Natural Law and Contemporary Mora Thought, 316-19.

121 Id. at 319-21.

128 Along with mord theory and legd theory, Finnis has aso written on politica theory.
See, eg., Finnis, Is Natura Law Compatible with Limited Government?

12 Finnis, Natural Law and Natural Rights 260-64; John M. Finnis, Law as Co-
ordination, 2 Ratio Juris 97 (1989).

130 See Finnis, Natural Law and Natural Rights 164-65, 260-64; V eatch, Book
Review, 252-53.

131 Finnis, Natural Law and Natural Rights 3-11.
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perspective of participants. However, Finnis narrows and strengthens Hart' s “ internal perspective’: itis
“the viewpoint of those who not only gpped to practica reasonableness but dso are practicdly
reasonable.”**? According to Finnis, one must sdect the “internal viewpoint” according to the idea of
“centra casg’ (the concept inits fullest sense), and that this will direct one away from amordly-neutrd
perspective: “If thereisapoint of view in which lega obligation is treated as at least presumptively a
mord obligation ..., aviewpoint in which the establishment and maintenance of legd as digtinct from
discretionary or gaticadly customary order isregarded asamord ided if not a compelling demand of
justice, then such viewpoint will contitute the central case of the legdl viewpoint.”*3 Thismay seem a
minor modification, but it is one sufficient to move a theorist across the border, from legd pogtivism (law
conceptually separated from mordity) to naturd law theory (mora evauation centrd to understanding

law).

E. Michad Moore

Michael Moore offers atheory of law and lega practice built around metaphysicaly redist views

of morality, meaning, and reference™®  (Metaphysica redism is generally understood as a claim about

132 Id. at 15.
133 Id. at 14-15; see also Finnis, Aquinas 257-58.

134 See Michadl S. Moore, Good Without God, in Natural Law, Liberalism, and
Morality 221-70 (Robert P. George, ed., 1996); Law as a Functiond Kind, in Natural Law
Theories: New Essays 188-242 (Robert P. George, ed., 1992); Mord Redity Revisted, 90
Michigan Law Review 2424 (1992); The Interpretive Turn in Modern Theory: A Turn for the
Worse?, 41 Stan. L. Rev. 871 (1989) [hereinafter Moore, Interpretive Turn|; Precedent, Induction,
and Ethical Generdization, in Precedent in Law 183-213 (Laurence Goldstein, ed., 1987)
[hereinafter, Moore, Precedent]; Metaphysics, Episemology and Legd Theory, 60 S. Cal. L. Rev.

41



ontology*® — that our words refer to objects whose existence and properties are independent of
conventiona beliefs or observers beliefs about the objects.**®) Moore does not merdy assert that there
are right answers to moral questions (though he certainly assarts that™*”); on ontological matters, he
posits the existence of “mord entities such as rights and duties, virtues and vices, and mord qudities
such as goodness and badness’ aswell as“mora kinds’ (amora analogue to natural kinds).2*® On
meaning, he equates terms, including evaudive terms like “judtice’” with “natura kinds’ or “natura kinds
of events,” with meaning being supplied by “the best scientific theory we can mugter” about the natural

kind or the natura kind of event in question.’*® Moore, however, is not a Platonist on al matters: heisa

453 (1987) (book review); A Natural Law Theory of Interpretation, 58 Southern California Law
Review 277 (1985) [hereinafter, Moore, Interpretation]; Moral Redlity, 1982 Wisconsin Law
Review 1061; and The Semantics of Judging, 54 S. Cal. L. Rev. 151 (1982). For an extended
critical overview of Moore' s approach, see Bix, Law, Language and Legal Determinacy 133-77.

135 Michael Dummett has argued that redlism would be better understood as a claim about
meaning and truth, in particular the gpplication of bivalence to dl statements within an area of discourse.
See, e.g., Michael Dummett, The Seas of Language 230-76 (1993). Most people who are redlists
about an area of discourse under a semantics-based definition will aso be redists under an ontology-
based definition. There are yet other (different, but overlapping) understandings of metaphysica
reglism. For agood, brief overview, see Simon Blackburn, The Oxford Dictionary of Philosophy
319-20 (1994) (“redism/anti-realism”).

136 Moore' s own views on metgphysica realism emphasize ontologica commitments, but
aso includes views regarding truth, reference, and meaning. Moore, Mord Redlity Revisted, 2432-40.

187 See, e.g., Moore, |nterpretation, 286.

138 Moore, Precedent, 208. On “natura kinds,” see Hilary Putnam, The Meaning of
“Meaning’, in Mind, Language and Reality 215-71 (1975).

139 Moore, |nterpretation, 291-301; Moore, Mord Redity Revisited, 2436-40. Even with
terms like the legd concept of “malice” (not to be confused with the everyday-speech use of that term,
which indicates a desire to harm others), Moore argues that this term * picks out some thing in the
world” and might be thought of as an example of a“mord kind.” Moore, Interpretation, 333.
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coherentist on epistemology, *° and he views law not as anaturd kind, but as a“functiona kind.”*

Moore s chdlenge to those who are not metephysicd redistsisto clam that metaphysica
realism is the correct approach,*? and that this gpproach requires us to modify our views about the
nature of law and how legal ingtitutions should operate.}** The question might be characterized: how
should/would we — as lawyers, judges, legidators, citizens— act differently if we beieved, and took
serioudy, the notion of unique right answers to mord questions, and determinate referents to most
concepts (whether or mord, legd, or natura-kind terms)?

A robug belief in the existence and accessibility of mord truth, in a metephysicaly redist sense,
helps and hinders legd andysisin anumber of ways

(2) Many of the notorious paradoxes and indeterminacies of precedential (common law)

reasoning may fal away if we believe (or assume) that there are “mord kinds."'* Then the proper way

140 See, e.g., Moore, Interpretation, 312; Moore, Precedent, 197-98, 208-09.

14 See Moore, Law asaFunctiond Kind. “Unlike nomind kinds, items making up a
functiond kind have a nature that they share that is richer than the ‘nature’ of merdly sharing a common
namein some language. Unlike natura kinds the nature that such items shareis afunction and not a
Sructure” 1d. at 208.

142 Sometimes he argues or implies that most of us are dready metaphysica redlists,
however much we might deny it. See Moore, Interpretation, 322-26, 397-98. If one defines
metaphysca redism broadly enough, thisislikely true (as indicated earlier, asmilar daim could dso be
made for “naturd law theory,” defined broadly enough).

143 Moore, Interpretive Turn, 873, 881-90; Moore, Mora Redlity Revidted, 2468-91.

144 M oore, Precedent.



to (re)characterize the holding of apast caseis as describing the gpplication of ardevant mord kind#;
additiondly, the indeterminacy of characterization, that any judiciad decison can be restated a different
levels of generdity, fdls away, at least in principle, for the correct leve of generdity isthat of the mord
kind. Under Moore s approach, common law legd reasoning is understood as dl-things-considered
mora reasoning —while emphasizing that one of those factors to be consdered is the “indtitutiond” or
“rule of law” argument, an argument that may result in the entrenchment of some past wrong decisions,
because of the relevance to moral reasoning of people’ s reiance interests.146

(2) The equdly troublesome problems with determining the legidative intentions of the groups
who enacted legidation (or created congtitutiond language)'*” might be circumvented if the lavmakers
“should be held to have the same linguigtic intentions as other language users, namdy [metgphysicaly]
redlist ones”*® Thelawmakers intentions regarding the meaning or application of the terms they use
(beyond their redist intentions that words be understood according to their “red” meaning) are not
relevant.}*® To put the same point a different way, judges should guide their interpretation of lega terms

(whether of gatutory, congtitutiond, or common law origin) according to ametaphysicaly redis theory

145 Seeid.; see dso Moore, Interpretation, 358-76. More precisaly, most of the use for
the concept of “holdings’ fals away. Moore, Precedent, 210-13. What we are doing at each step —
both in deciding cases, and in describing past decisons—istrying to sate “truths of the common law.”
Id. at 210.

146 | d

147 Seg, e.g., Ronald Dworkin, Law’s Empire 313-99 (1986); Moore, |nterpretation,
338-58; Antonin Scalia, A Matter of Interpretation (1997).

148 Moore, Interpretation, 323.

19 Id. at 338-58.



of meaning — according to “the red nature of the things to which the words refer and not by the
conventions governing the ordinary usage of those words.”** Moore goes farther, arguing that even the
dtipulated definitions within legidation are not to be given specid deference; to the contrary, those
definitions should be treated as mere “ conventiond glosses’ on the “red” meaning of terms (and it should
be assumed that thisis how legidators wanted those definitions to be treated).™*

(3) More generdly, legd reasoning and interpretation should be derived from “the mord redity”
(and never merdly from people’'s conventiond beliefs regarding mora matters).2%2

(4) Mord realism, like any other form of right-answer theory (e.g., Ronald Dworkin’ s*°%), would
direct judges to keep looking for the unique right answer to the difficult questions they face, not merdly
to give up and decide the matter on the basis of policy or persona preference.’™

An interesting aspect of Moore' s approach, aready noted, is that he prefers a coherentist
approach to knowledge. This sometimes leaves him vulnerable to the charge that his mord rediam, at

least its ontologica claims, are doing no work.™* When he contrasts his mord redist view with

150 Id. at 287.
151 Id. at 331-38, 383.
152 Id. at 286-88.

153 See, e.g., Ronald Dworkin, Taking Rights Seriously 123-30 (1977). Moore offers
agrong argument that Dworkin cannot maintain both his opposition to metaphysica redlism and his
“right answer thesis” Moore, Metaphysics, Epistemology and Lega Theory, 475-94.

154 Moore, Interpretation, 308; Moore, Mord Redity Revisited, 2480, 2484-87.

155 See Bix, Law, Language, and Legal Determinacy 148-50. For Moore' s response

to this line of argument, see Moore, Mord Redlity Revisted, 2470-91.

45



“conventiondist” forms of coherence reasoning, he argues for the superiority of the former because it has
room for “migtake’ and judtifiesthe find conclusions not by mere “conventiona acceptance’ but “ by
correspondence with what thereis.”** However, if our only way of determining “what thereis’ is
coherence with conventiond beliefs, then the differences may seem to be more in packaging than in
substance.

Moore offers avariety of regponsesto thisline of argument. First, he assentsthat histheory is
one focused on ontology (whet thereis), not epistemology (what we know and how we justify our
clams of knowledge), but he considers this concession far from fatdl.*>” Second, he argues that
metgphysicd redism explains our beliefs and practices better than aternative approaches,; that is, the
theory isimportant because it is true, even if it would not or did not affect our practices*®® Third, he
argues that mora redlism may be of vauein that it can judify existing practices that might seem
problematic under a different mora or metaphysica view of the world.™>® A related point: if judges see
themselves as acting on the basis on “the true nature of things’ rather than merely acting on the basis of

persond idiosyncratic beliefs or conventiond beliefs, thiswill (rightfully) affect the attitude the judges

156 Moore, Precedent, 209.

157 See Moore, Mora Redlity Revidted, 2470-72.

158 See, eg,, id. at 2452-68, 2471-72, 2511-18.

159 See Moore, Mord Redlity Revisited 2472 (“mora redism can make sense of some of
our adjudicatory practices such asjudicid review — and thereby give us a reason to continue them, or
modify them, as the case may be —that mora conventionalism and mora skepticism cannot.”).
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carry towards the legitimacy of their actions.!®® Fourth, he reaffirms his assertion that metaphysica and

mord realism do make a difference to how judges (should) act!®! (aview summarizes dsewherein this

section).

One category of questions that is prominently raised by Moore' swork, but that is relevant to
many other modern writers within the naturd law tradition, is the extent to which having the right mora
theory (or theory of meaning) can or should pre-empt other gpparently political or ingtitutional issues.
These are matters on which Moore himsdf is usudly sengtive: eg., to what extent should ajudge
decline to reach the moraly correct common law decision because prior judicid decisons came out the
other way?'%? In other words, should judges affirm wrong or partly wrong decisions in deference to
“rule of law” vaues or smilar concerns about consistency, reliance, predictability, equdity, and the like?
A comparable question arises dsawherein judicia reasoning, in particular in condtitutiond interpretation:
to what extent should judges (who ascribe to naturd law thinking) act on the view that the naturd law is
apart of the country’ s foundationd law, or otherwise incorporate naturd law learning into (al) lega
interpretations, even (or especidly) if prior judiciad decisons have taken a different view?'®® Whileit is

hard to find red-world advocates for the extreme view that natural law truths should aways trump

160 Id. a 2469-91. Thisargument istied in with the claim that mord redism can justify
unconventiona, indeed revol utionary, responses to mord, legd, and palitica questions, in away that
non-realist approaches cannot. Seeid.

161 Seg, eg., id. at 2480-91.
162 See, e.g., Moore, Precedent, 201-04, 209-10; Moore, |nterpretation, 372.

163 Cf. Sebok, Legal Positivism in American Jurisprudence 222-30 (describing
“gtrong episemic natura law” approaches to condtitutiond interpretation).
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indtitutiond, “rule of law” reasons for adhering to mistaken precedent, one can find prominent naturd law
theorists arguing for a position on the other extreme, that the natural law tradition offers no views on
judicid decison-making other than to ingtruct judges to defer to whatever the indtitutiond and

interpretative rules are within the legd system in question.'**

F. Reationship with L egd Podtivisn

1. Traditiona Naturd Law Theory and Legd Postivism

The founder of modern legd positivism, H.L.A. Hart, offered the opinion that there wasllittle if
anything in atraditiond naturd law theory like that of John Finnisthat he would have reason to object
t0.1%5 A similar assertion of general agreement has been offered by another prominent legd positivig,
Neil MacCormick.2% Finnis has returned the favor, in a sense, assarting that traditional natural law
theory would be able to accept and affirm most of the statements which have been offered as tenets of
legdl positivism.*’

Even if one accepts that traditiond natura law theory might be compatible with legd positiviam,

164 For thisview, see, eg., George, In Defense of Natural Law 102-12; see also
Wolfe, Judicid Review.

165 See H.L.A. Hart, Essays in Jurisprudence and Philosophy 10 (1983) (Finnis's
natura law theory as being “in many respects complementary to rather than ariva to positivist lega
theory.”).

166 Neil MacCormick, Naturd Law and the Separation of Law and Mords, in Natural
Law Theory: Contemporary Essays 105-33 (Robert P. George, ed., 1992).

167 See John Finnis, The Truth in Legd Positivism, in The Autonomy of Law: Essays in
Legal Positivism 195-214, at 203-05 (Robert P. George, ed., 1996).
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one should consider the argument that traditiona natural law theory — and, indeed, any comprehensive
mord or ethicd theory — undermines the project of legd positivism. Consder the following from
Richard Dien Winfield:

“[L]egd philosophy can proceed [as a discrete discipling] solely if it truncates its own

understanding by presupposing the normative neutrdity of law. Only when the concept of

law is assumed to be independent of al norms gpplying to the domains of itsjurisdiction

can legdity be concelved gpart from afar more encompassing investigation of ethics.

Otherwise, the rights and duties of other sphereswill dictate what kind of rules law should

uphold and how legd practice should function, enjoining legd authority to examine every

facet of justice in order to determine the form and content of law. ...[] ... Only by

adopting a normatively indifferent stance can one entertain law as a discrete object of

investigation warranting separate study.”1%
Many of the modern naturd law theorists discussed in this essay have confronted the extent to which
mord issues should, or must, be considered when constructing a descriptive theory of law. For
example, Michad Moore s theory can be seen as being particularly responsive to the type of concerns
Winfield raised.

Findly, one should note Roger Shiner’s argument, that as legd positivigt theories become more

sophigticated (to meet weaknesses in and criticisms of Smpler forms of the theory), the resulting theories

168 Richard Dien Winfield, Law in Civil Society 1-2 (1995); asimilar point ismadein
John M. Finnis, Problems in the Philosophy of Law, in The Oxford Companion to Philosophy 468-
72 (Ted Honderich, ed., Oxford: Oxford University Press, 1995).
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verge on naturd law theories?®® Shiner’ s point may be most obvious in some recent efforts by lega
positivigs to discuss the normative aspects of law in a detached and descriptive manner. The most
prominent example may be H.L.A. Hart' s use of the interna aspect of rulesand law in hislegd theory,

which alowed theory to take into account the fact that participantsin the practice “accept” the legal

norms as reasons for action, without in turn endorsing that judgment.1® Consider also Joseph Raz, who,
within hislegd theory, builds much of his andyds from the assertion that “every legd sysem damsthat it
possesses | egitimate authority.”™* (It isimportant in this context to emphasize the “daim” in the phrase
“clam ... [to] possesslegitimate authority,” for Raz certainly does not believe that dl legd systemsin fact
“ possess |egitimate authority.”?)  According to Raz, much follows from this truth about legal systems,
because even to have the capacity to be authoritative law must offer guidance which can be followed
without reference to the generd (moral and prudential) reasons that the guidance was meant to

supplant.}”® The point is not to evaluate the vaue or truth of Raz's argument,*™ but only to point out

169 Roger A. Shiner, Norm and Nature: The Movements of Legal Thought (1992).

170 H.L.A. Hart, The Concept of Law 55-58, 91-99 (2" ed., 1994); see Brian Bix,
H.L.A. Hart and the Hermeneutic Turn in Legd Theory, 52 SMU L. Rev. 167 (1999).

i Raz, Ethics in the Public Domain 199.

172

Raz has € sawhere argued e oquently againg the proposition that even generdly just
legdl systems create a generd obligation of obedience. See, eg., id. at 325-38; Joseph Raz, The
Authority of Law 233-49 (1979).

173 See Raz, Ethics in the Public Domain 199-204.

4 For avariety of perspectives of Raz's argument, see, e.g., Brian Leiter, Redism, Hard

Postivism, and Conceptuad Andlyss, 4 Legal Theory 533, 540-44 (1998); Waluchow, Inclusive
Legal Positivism 123-40; Jules L. Coleman, Incorporationism, Conventionality, and the Practical
Difference Thes's, 4 Legal Theory 381, 413-20 (1998).
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how Raz uses an aspiration that could easly be characterized as mord, the claim to possess legitimate
authority, in away which does not seemto “taint” the mord neutrdity of hisandyss.

Relevant to the above discussion, one should note a problem frequently overlooked, or at least
under-emphasized, in legd theory: the extent to which the dlams being made about law are specia to
law, or arerather only a particular instance of amore generd truth — e.g., about dl socid inditutions or
dl normative sysems™  For example, consider the argument of critics of legd positivism, that it is
inadvisable or impossible to separate the description of lega systems from their evduetion. If this
argument isvdid, it would seem likdly (though by no means certain) that it would gpply equdly well to
attempts to separate the description and evaluation of morality.*”® One should be suspicious of theories
which offer dlams that purport to gpply solely to law. One should test these claims in the context of
other socid indtitutions and other normative systems, to the extent that the claims do not seem vdid in

those other or broader contexts, there would be reason to doubt their vdidity in the lega context.>””

2. Modern Natural Law Theory and Inclusive Legd Poditivism

A number of countries have judicid review of legidative vaidity based on written condtitutions or

17 Seg, e.g., Bix, Jurisprudence: Theory and Context 7-8; Philip Soper, Lega
Sysems, Normative Systems, and the Paradoxes of Poditivism, 8 Canadian J.L. Juris. 363, 373
(1995).

176 Soper, Legd Systems, Normative Systems and the Paradoxes of Positivism, 373.

L Cf. Raz, Ethics in the Public Domain 238-43 (andyzing the generd nature of rights:
emphasizing some of the problems of building atheory based on what happens with legd rights, and
discussing the question of whether lega rights are best understood as a sub-category of ingtitution-
based rights or, dternatively, as a sub-category of mord rights).
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some other source of higher principle. Some critics of legd positivism, in particular Ronald Dworkin,
have argued that legd positivism cannot account adequately for such practices, and what is needed
instead is a theory which acoepts the necessary intersection of law and morality.1™

Evauaing the merits of the criticism depends in part on interpreting the lega postivigt clam that
No necessary or conceptua connection exists between law and mordity. Does this mean merdly that
mord evauation need not be part of the test of legd vdidity (but may be part of such atest in particular

legdl systems),}”® or does it mean that moral evaluation can never be part of the test for legdl validity 2%

Thefirst perspectiveistha of “incdlusive’ legd positivismt®?; the second is“exclusive’ legd positivism.
Both views are discussed at length elsawhere in this book, but for the moment it is worth noting that both
views s2e themsalves as forms of legd positivism, to be digtinguished from naturd law theory. While the
difference between inclusve lega positivism and some modern, law-focused versons of naturd law

theory might seem dight, they are differences of theoretica significance.

G. Other Natural Law Legd Theories

178 See Dworkin, Taking Rights Seriously 1-130.

179 A somewhat different perspective on the sameindusive legd positivist view isthat
mora principles can be part of the test for legd vdidity if and only if thisis authorized by some socid
convention (e.g., awritten conditution or an earlier authoritative judicia ruling).

180 Of course, by the claimed separation of law and mordity, lega positivists do not mean
to deny that morality does and should play arolein the creation and evauation of legd rulesand legd
decisons. See, eg., Hart, The Concept of Law 203-06.

181 Thisisaso known as “incorporationism,” “soft legd positivism,” and “soft
conventionalism.”
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There are avariety of other recent theories of law which might fit into the category of naturd

law. Latein hisbook, The Concept of Law, in the course of describing where law and mordity overlap,
H.L.A. Hart introduces the notion of “the minimum content of naturd law.”*®2  The discussion occurred
in the context of offering an overview of the various ways in which mordity and law do overlap (overlaps
congstent with the legd positivist dogmathat there is no “necessary” or “conceptua” connection
between the two). Hart speculates that any system of law or conventiond mordity that does not offer at
least minimad protections (e.g., agang violent assault) to at least some sgnificant minority of the
population (as might be done in societies where an dite minority rules, while the mgority population is
endaved or otherwise trested as second-class citizens) could not long survive. While thereisadight
resemblance, morein title than in substance, between Hart's discussion and traditional natural law
theory, the Smilarities do not run very deep.’® Hart was making an empirica prediction (and afairly
uncontroversial one a that), he was not offering a moral theory or a conceptua claim.8

Randy Barnett gives a provocative twist to the traditiona natura law approach.’®® Whereas

many writersin this tradition offer theories aong the line of “given human nature and/or the nature of the

182 Hart, The Concept of Law 193-200.

183 For an interesting presentation of a different view, developing Hart's discussion in the
direction of amore substantia (and more traditiona) natural law gpproach, see Kenneth I. Winston,
Introduction, in Lon L. Fuller, The Principles of Social Order 24-26 (Kenneth |. Winston, ed.,
1981); see also Randy E. Barnett, The Structure of Liberty 10-12 (1998).

184 See Bix, Jurisprudence: Theory and Context 43-44.

185 Randy E. Barnett., The Structure of Liberty: Justice and the Rule of Law
(1998). For adetailed critique, see Lawrence B. Solum, The Foundations of Liberty (book review),
97 Mich. L. Rev. 1780 (1999).

53



cosmoas, certain things follow (prescriptively),” Barnett’s andyss follows the argument structure, “given
human nature, if one wants to obtain certain generally accepted socia gods (security, prosperity, liberty,
efc.), certain indtitutions and rules should be established.” Wheat resultsis a liberd-libertarian programme
that will not be to every person’ sliking, but one might nonetheless gppreciate the nove adaptation of a
natura-law-like method of analyss and investigation.

A number of other gpproaches merit mention, though can only be summarized briefly. Lloyd
Weinreb has tried to recongtruct the origind (that is, ancient Greek) understanding of naturd law theory,
natura law theory as viewing a normative order within nature.®® Ernest Weinrib andyzed private law in
terms borrowed from Aristotle and Kant — that private law has a set form from which we can
determine, generdly if not exhaugtively, the mord obligations parties owe one another and the proper
doctrind rules and indtitutiona structures that should be established.’®” Derek Beyleveld & Roger
Brownsword put forward alegd theory based on Alan Gewirth’ swritingsin mora philosophy.2# And

Richard Dien Winfidd*®® and Alan Brudner’® have offered theories of law grounded in a Hegdlian view

186 Weinreb, Natural Law and Justice. For acritical andysis of Weinreb's approach,

see Robert P. George, Recent Criticism of Natura Law Theory (book review), 55 U. Chi. L. Rev.
1371, 1372-1407 (1988).

187 Ernest J. Weinrib, The Idea of Private Law (Cambridge, Mass.: Harvard
Univergty Press, 1995).

18 Deryck Beyleveld & Roger Brownsword, Law as a Moral Judgment (London:

Sweet & Maxwell, 1986).
189 Winfield, Law in Civil Society (1995).

190 Alan Brudner, The Unity of the Common Law: Studies in Hegelian

Jurisprudence (Berkeley: Universty of Cdifornia Press, 1995).
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of society and law’ srole within it.

III. Overview and Conclusion

Two basic questions should be asked when evauating the writers and debates summarized in
thisessay: (1) What criteria could be offered to judge the debates? and (2) What is at stake in the
debates? In the arguments for and againgt mogst traditiond naturd law theories, the terms are rlaively
easy to locate. Those natura law theorigts are offering (a) the mora claim — thisis how one should act;
(b) the meta-ethical clam — thisis how one goes about deciding mord questions, and/or (¢) the meta
theoretical clam for Jurisprudence -- one should gpproach the sudy of law through a perspective of
practica reasoning or some form of teeologicd andyss. In evaduating arguments made within or against
natura law theories, one must determine which sort of clam is a issue in the theory, and only then can
one determine the grounds for evaluation.

Much of the naturd law tradition is grounded in mora philosophy, a point too easily forgotten
when naturd law theory is brought into debates in other areas, and this forgetting has caused much of the
misunderstanding of naturd law doctrines within the jurigorudentid literature. Naturd law theory, in dl of
its permutations, does have things to say to and about legd theory. Perhgps its most important
argument for these purposesis that views of law which take into account law’s mora aspirations offer a
fuller, and thus better, understanding of that socid ingtitution, compared to views that ignore or

marginaize such congderations.
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See also: The Classic Natural Law Tradition; Exclusive Legal Positivism;

Inclusive Legal Positivism; Methodology
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