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Chapter 2: Legal Positivism

1. History and Context

The higtory of ideas is often written in terms of schools of thought, that come in and out of
fashion, that prevail in Struggles over particular issues, or are defeated. In legd philosophy as esewhere
in the history of ideas, we have schools of thought that have risen and falen, sometimes with little
explanation. Some have faded from the scene but without any obvious reason — such as historica
jurisprudence (whaose prominent advocates included Friedrich Carl von Savigny (1779-1861) and Sir
Henry Maine (1822-1888)). As Joseph Raz has written: “Because legal theory attempts to capture the
essentia features of law, as encgpsulated in the self-understanding of a culture, it has a built-in
obsolescence, since the self-understanding of culturesisforever changing.” (Raz, 1996, p. 6) While
some schools of thought have faded in amatter of decades, by contrast at least one approach to legal
theory, naturd law theory, has been around literdly for millenia, yet remains vibrant. Legd postiviamis
neither thousands of years old nor the product of recent fashion. As a recognizable approach to the
nature of law, legal postivism is amost two centuries old, though aspects of the gpproach can be traced
back further, certainly to Thomas Hobbes (1558-1679), and perhaps even to Thomas Aquinas (1224-
1274)) (Finnis, 1994, pp. 195-200). While in some circles, legd positivism now seems the dominant
gpproach to the nature of law, this dominance has never meant that the approach was without critics.
This Chapter will outline the current state of legd postivism, condder mgor criticisms, and reflect on

what may be necessary for this gpproach to remain avibrant part of the debate about the nature of law.



Thereis a danger whenever one speaks about a“school” or “generd approach,” and the
danger may be particularly acute with discussons of legd postivism. Therisk arises from the effort to
gpesk in genera terms about awide variety of theorists, whose views overlap but may diverge sharply
on any particular question. Aswill be mentioned later, some quite distinct gpproachesto law share the
labd “legd pogtiviam,” and any effort to create aquick summary representation of the approach faces
the chance of congtructing aweakened perspective and one that no single theorist would adopt in full.
(Raz, 1998, p. 1) Nonetheless, an effort will be made to speak about this collection of theories and
theorists, making dl efforts to be respectful of the differences between the theorists that share this labdl.

Thefirg task isto place legd positivism into a historica context: one that refers both to its own
history of development, and to the larger history of ideas within which it evolved. The usud summary of
legal positivism comes from afew lines stated in 1832 by John Austin (1790-1859), the person
frequently seen as the founder of legd pogtiviam:

The exigence of law is one thing; its merit or demerit isanother. Whether it be

or not be is one enquiry; whether it be or be not conformable to an assumed standard,

isadifferent enquiry. A law, which actudly exids, is alaw, though we happen to

didikeit, or though it vary from the text, by which we regulate our approbation

and disapprobation. (Austin, 1994, p. 157)

If onelooksat Augtin’swork —and, smilarly, if one prefersto trace the roots of legd postiviam to the
early writings of Jeremy Bentham (1748-1832) (Bentham, 1970; Bentham, 1996) or the work of the
English palitical theorist Thomas Hobbes (Hobbes, 1996) — then the purpose of proposing alegd
positivist position seems sraightforward: it is an effort to establish a study of the nature of law,

disentangled from proposas and prescriptions for which laws should be passed or how legd practice

should be maintained or reformed.



One might push alittle further, and discuss how Austin (2002, val. 2, pp. 1107-08), and, some
decades | ater, Hans Kelsen (1881-1973), emphasized the objective of making law into a*“ science”
(though, as regards Kelsen' swork, it should be noted that Wissenschaft in German has amuch
broader extension, and fewer implications, than “science” in English). Kelsen was reacting against
sociologigts of law; he sought away of studying law “as such,” purified of history, socid theory, etc.
(Kelsen, 1992, pp. 7-8) Kelsen was thereby taking the concerns of Austin and Bentham a step further:
to exclude not only practica and theoretica disquisitions about how governments should be organized,
but aso to exclude more academic discussions about the history or sociology of the law, and the like,
These were times when there was greet optimism that the same sort of rigor and objectivity could be
gpplied to the sudy of human behavior that had been gpplied to the physicd sciences, and that perhaps
the same level of progress could be made. While this sort of optimigtic “deusion” about the human
sciencesis @ least as old as the Enlightenment (e.g., Berlin, 1997, pp. 326-58), asimilar sort of
optimism has dominated thinking about law at various more recent periods — not only in Christopher
Columbus Langddl’ s (1826-1906) quasi-scientific thinking about law and legd education that
notorioudly grounded his new “case method” a the end of the 19" century and the beginning of the 20"
century (see Twining, 1985, pp. 11-12), but aso in the writings of American legd redigts (and the
post-redists) of the early and middle decades of the 20" century, when these writers offered “policy
science’ as the way to make law “modern” and “objective.”

We may treat such views as naive, or a least misguided; we may think that it only tendsto hide
or disguise the politica aspects of law and the inevitable biases of its commentators to use aterm like

“science’ which (in English a least) implies aleve of objectivity and disnterestedness that we are



unlikely to attain in the study of how societies regulate thair citizens through rules and inditutions.
However, if we congder the search for a“ science” of law a amore generd or more metaphorica
level, the objective issmply aseparate study of law —astudy in the “scientific spirit” of independent
observation and analys's, separate from the important, but quite different, striving for lega reform and
justice. And, so understood, the objective seems neither misguided nor naive — though it may yet turn
out to be unobtainable.

There seems less sgnificance (and less urgency) today than there was two hundred years ago
to an argument urging the separate sudy of “law asitis” We areliving a atime where we are
surrounded by law schools—amost certainly too many rather than too few — devoted to the graduate-
level study of law and legd practice, and journas devoted to every aspect of law and every
concelvable gpproach to itsinvestigation. It should be remembered that things were much different as
recently as 200 years ago (around the time when legd positivism had its beginnings) — atime when
there was little university-based legd education, ether in the United States or in England. Thefirgt time
alaw school gppeared as a professona school within an American University wasin 1817 (at Harvard
Univergty). Prior to that date, law schools were largely proprietary ingtitutions, set up independent of
university education — though there was aprofessorship in law somewhat earlier, at the College of
William and Mary in 1779. (Warren, 1908, val. 1, p. 1) In England, the first university ingruction in the
common law came as late as 1753, with Sir William Blackstone' s Oxford University lectures
(Holdsworth, 1903-1938, vol. 12, p. 91); the first Chair in Law outside of Oxford and Cambridge was
given to John Augtin in 1826, and it was Audtin’s lectures there that would eventualy form the

foundation of modern lega positivism. (In looking & the contemporary Stuation, one could comment
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that though there are now many ingtitutions, academics, and journds devoted to law, there are arguably
few 9gnsof a“pure science of law” or astudy of law “asit is’ separated sharply from “law asit ought
to be” However, that isatopic for another day.)

If legd pogitiviam is not about the importance of the separate and “scientific” study of law, or a
least not about that foday, one might wonder what its purpose and meaning is. One suspects that legd
pogitivism's distinctiveness and its point have become more eusive, even asit has become more
established within English-language andyticd jurisorudence ... perhaps because it has become more
established in andyticd jurigorudence. Maybe “we are dl legd postivists now” much the way “we are
al legd redists now” —in both cases the approaches to law have prevailed to so great an extent that
their views have been coopted by the maingream, leaving it hard to recall or discern whet their

digtinctive point is or was.

2. Clarifications

It isimportant, as an initid métter, to clear up what legd pogitiviam is not. During the early
decades of the 20" century, lega positivism was accused of advocating a wooden perspective on
judicid decison-making and legd interpretation —aview of legd postivism that has re-emerged with
regularity in the decades since (e.g., Cover, 1975, pp. 28-29; Sebok, 1998, pp. 17, 107), though
rarely with much basisin fact. This picture is abad mis-characterization of legd postivism, or, a bedt,
apgorative borrowing of the label for an entirdy dissmilar perspective in a different area. (Bix, 1999d,
pp. 903-15) The mistakeis arguably attributable to a certain American bias: becausejudicid review is

S0 important to the legd and palitical lifein the United States, American legd theorists tend to ask of al/



legd theories what they haveto tell us about judicid reasoning in generd and congtitutiond
interpretation in particular; and they tend to seelegd theories through that lens even when the theories
do not purport to touch those subjects. (This tendency to mis-read legal theories as theories of judicia
reasoning has in fact caused misunderstandings of naturd law amost as often asit has caused
misunderstandings of legd pogtivism. (c¢f. George, 1999, pp. 110-11)) Lega positivism isatheory
about the nature of law, by its salf-characterization a descriptive or conceptud theory. By itsterms,
legd positivism does not have consequences for how particular disputes are decided, how texts are
interpreted, or how indtitutions are organized. At mogt, the theory may have something to say about
how certainly ways of operating are characterized (isit “law” or isit, for some reason, “not law”?), but
not on how they should be evauated or reformed.

Legd pogitivigts have dso been accused of assarting some verson of “might makes right” as
goplied to law. Or, the indictment softened dightly upon confrontation with the facts, critics sometimes
clamed that if the legd postivigts did not actudly assert such postions, this is nonethel ess where their
viewsled. Legd pogtivism was atacked for causing legd professonals to be too deferentid to the
State, and thus too willing to obey even unjust laws. After World War 11, a strong debate ensued on
whét role German legd positivism played, if not directly in therise of the Nazis, a least in the way that
German lawyers and judges did <o little to resist the crestion and gpplication of evil Nazi laws. (e.g.,
Paulson, 1994) Thistoo reflects, at best, amisunderstanding of what is clamed and what isat stakein
the debate about legd postivism. (One should remember that most of the key early figuresin legd
positivism were law reformers, not apologists for the status quo.) 1n the context of such accusations,

the famous 1958 debate between H. L. A. Hart and Lon Fuller (Hart, 1958; Fuller, 1958) was, to a



large extent, a discussion about the role that legd positivism did play, and could play, in the resstance
to evil laws and evil regimes. Some have even portrayed both theorists as trying to ground the
arguments for legd pogtivism and the dternatives on which gpproach would be best, ingrumentdly, in
encouraging the resstance to evil laws. (Schauer, 1994) Hart argued for what would then have been
consdered a paradoxicd pogtion: that legd postiviamisin fact better than naurd law theory in
encouraging resstance to evil. The argument went that alegd positivist knows that the vaidity of law is
one thing, its merit another (pointing to the roots of legd postivism in the work of the law reformer,
Jeremy Bentham), while natura law theory, with its equation of legd status with mord status (“an unjust
law isno law at dl”) encourages a confusion among the populace between whether aruleis mord just
because it happensto be treated asvaid. Asit happens, upon closer ingpection, there are probably no
srong arguments, ether logica or psychologicd, for favoring legd positiviam or naturd law theory (or
any other dternative) for the resstance to evil law. (Soper, 1987; Schauer, 1996) Similarly, though
one might find a political motivation behind the development of legd postivism (Dworkin, 2002, pp.
1677-78) — however, even here, the argument is much easer to make for Bentham than for Austin — it
remains more mideading than helpful to evduate legd pogtivism in terms of its political motivetions (or
effects) rather than its status as a theory about the nature of law.

Even to this day, one can find some quite able commentators mis-reading certain legd positivist
theorigts as abdicating the mord criticism of legd rules and legd systems. Jes Bjarup (7 NATURAL
LAW THEORY - CONTINENTAL PERSPECTIVES) even locates an obscure text (Austin, 2002,
val. 1, pp. 275-76 n.s) where Austin appears to endorse Hobbes' view that “no law can be unjust.”

However, in the course of that text, Austin makes clear (whatever might be the proper interpretation of



Hobbes) that he means “justice according to law” as ardative sandard of evduation, and that legal
rules and lega systems remain aways subject to “conformity or nonconformity to the ultimate measure
or test: namely, thelaw of God.” (Austin, 2002, val. 1, p. 276 n.s)

Recently, some commentators have lamented thet legd positivism isirrdevant to important
debates within law or legd philosophy. (e.g., Wright, 1996; Dyzenhaus, 2000; ¢f. Dworkin, 2002, pp.
1678-79) The complant isthat legd postivism does not entail any particular answer to the important
questions of law and practica reasoning: questions relaing to condtitutiond interpretation, the proper
response to evil laws, the objectivity of mordity, and the role of judges within society. This complaint is
not so much wrong as a misunderstanding. One should no more expect theories about the nature of
law to guide behavior or answer difficult ethicd questions than one should expect day-to-day guidance
in life from theories of metgphysics (and, many would add, an inability of generd philosophica theories
to answer mundane ethica questions is no reason to dismiss such inquiries as worthless).

Whileit is true that one prominent legd theorist, Ronald Dworkin, has argued that there should
be no sharp line between a theory of the nature of law and views about legd practice in aparticular
legd system, and that one' s jurigprudentid theory will and should have implications for daly legd
practice (Dworkin, 1987, p. 14), that view is exceptional among theorists writing on the nature of law.
The burden seems naturdly to be placed on those who would maintain that an investigation into the
(abgract) nature of asocid practice has immediate implications for how individuas should live their
lives, or how practitioners within a practice should resolve difficult disoutes within that practice. To
clam otherwise isto chdlenge, at least in this one ingtance, many entrenched views about keeping “is’

and “ought” (“description” and “prescription”) separate, understanding that the second cannot be



derived from the first. (Dworkin has arguments for why these presumptions and distinctions should not
be given deference in jurigprudence, but thisis not the place to condder in detall the merits and

shortcomings of those arguments.)

3. Alternative Legal Positivisms

In Anglo-American legd theory, legd positivism has become, in a sense, merely a series of
elaborations, emendations, and clarifications of H. L. A. Hart’swork, in particular hiswork, The
Concept of Law (1994). Though, like the clam that modern Western philosophy is“merdy” a series
of footnotes on the works of Plato and Aristotle, this need not be seen asadismissd, just arecognition
of the importance of Hart's remaking of the legal pogtivig tradition.

If the dominant strand of English-language legd postiviam clearly follows the work of Hart
(subdividing into “inclusive legd postiviam” and “exclusve legd postiviam,” aswill be discussed below,
in Section 5), there remain other srandsin lega pogitiviam that deserve mention. Higtoricdly, the first
gtrand is the command theory which both Austin (1994, 2002) and Bentham (1970, 1996) offered.
This approach reduced law to abasic picture of a sovereign (someone others are in ahabit of obeying,
but who is not in the habit of obeying anyone dse) issuing a command (an order backed by athreet).
Though the command theory (in particular, Austin's verson of it) was subjected to a series of serious
criticiams by Hart and others (e.g., Hart, 1994, pp. 18-78), this approach continues to attract
adherents. (Moles, 1987; c¢f. Schauer, 1994b; Cotterrell, 1989, pp. 52-82) Its potentid advantages
compared to the mainstream theories are: (1) it carries the power of asmple modd of law (if, like

other smple models of human behavior, it sometimes suffers a siff cost in distortion); (2) itsfocus on



sanctions, which seems, to some, to properly emphasize the importance of power and coercion to law;
and (3) because it does not purport to reflect the perspective of a sympathetic participant in the legd
system, it does not risk diding towards amora endorsement of the law.

The second strand isthat of Hart and hisfollowers. Hart’ s gpproach can be summarized under
itstwo large themes. (1) the focus on socid facts and conventions, and (2) the use of a hermeneutic
approach, emphagizing the participant’s perspective on legd practice. Both themes, and other
important aspects of Hart’s work, are displayed in the way his theory grew from a critique of its most
important predecessor. Hart built histheory in a conscious contrast with Austin's command theory
(Hart, 1958; Hart, 1994), and jutified the key points of histheory as improvements on points where
Audtin’stheory had fdlen short. Where Audtin’stheory reduced dl of law to commands (by the
Sovereign), Hart ingsted on the variety of law: that lega systems contained both rules that were
directed a citizens (“primary rules’) and rules that told officials how to identify, modify or apply the
primary rules (“secondary rules’); and legd systems contained both rules that imposed duties and rules
that conferred powers — conferring powers not only on officids, but also on citizens, as with the legd
powers conferred in the ahility to create legally binding contracts and wills.

A key dement of Hart’s theory, “the rule of recognition,” will be discussed in greater detall in
the next Section. For present purposes, it is sufficient to understand that thisis a secondary rule that
pecifiesthe criterid of legd vdidity within alegd sysem. For Hart, alegd sysem exigsif thereisa
rule of recognition accepted by the sysem’s officids, and if the rules vaid according to the sysem’s

rule of recognition were generally obeyed. (Hart, 1994, p. 116)
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Asearlier mentioned, Austin’swork can be seen astrying to find a* scientific” approach to the
sudy of law, and this scientific gpproach included trying to explain law in empiricd terms. an
empiricaly observable tendency of some to obey the commands of others, and the ability of those
others to impose sanctions for disobedience. (e.g., Augtin, 1995, pp. 21-26) Hart criticized Austin's
efforts to reduce law to empirica terms of tendencies and predictions (an effort that would be
duplicated in different waysin the work of the Scandinavian legd redigts (e.g., Olivecrona,1971); and
Hart would criticize those theorists for those attempts (Hart, 1983, pp. 161-69)); for to show only that
part of law that is externally observable isto missabasic part of legd practice: the acceptance of those
legd norms, by officials and citizens, as giving reasons for action. (Hart, 1994, pp. 13, 55-58, 82-84,
88-91, 99). The attitude of those who accept the law cannot be captured easily by a more empirica
or scientific gpproach, and the advantage of including that aspect of legd practice is what pushed Hart
towards a more “hermeneutic’ approach. The possbility of popular acceptance (whether mordly
judtified or not) isdso what distinguishes alegd system from the mere imposition by force by gangsters
or tyrants.

While Augtin and Hart sometimes made casud referencesto their theories as “ scientific” (e.g.,
Austin, 2002, val. 2, pp. 1107-08) or “descriptive’ (e.g., Hart, 1994, p. v; Hart, 1987, p. 37), it
would be |eft to some of the later theorists working within this tradition to work out the extent to which
one could or could not claim “descriptive’ —or at least “mordly neutrd” — status for alega theory. In
recent work, it has become amost a commonplace that lega theory cannot be “descriptive,” if by that it
is meant that there is no evauation of the data consdered. Description without eva uation would

become, in the words of John Finnis, “aconjunction of lexicography with loca history.” (Finnis, 1980,

11



p. 4)

Some basisis required for sdlection, and thisis a point redlized even by Hart: that law should
be andyzed initsfullest and richest sense (not what is universd to dl instances we might be indlined to
cdl “law”), and that the andysis of alegd system should take into account the perspective of someone
who accepts the legal system. (Hart, 1994, p. 98; Finnis, 1980, pp. 6-7). Finnisre-characterizesthe
process (using ideas from Aristotle and Max Weber) as one of seeking the “ided type’ or “centra
case’ of law. (Finnis, 1980, pp. 9-11) Other theorists, emphasize other aspects of the process of
selection within theory-production: e.g., that one should prefer theories that are Smple, comprehensive,
and coherent (Wauchow, 1994, pp. 19-29), and that alegal theory should strive to identify the
“central, prominent, important” festures of law (Raz, 1985b, p. 735; ¢f. Raz, 1994, pp. 219-21,
Dickson, 2001). Legd positivists emphasize that such evauation should not be confused with mora
evadudion (e.g., Coleman, 2001, pp. 175-197; Dickson, 2001); this argument, and the question of
whether amoradly neutrd form of legd postivism is possible, will be revisted below, in Section 8.

To return to the typology, the third strand of legd positiviam isthat of Hans Kelsen (Kelsen,
1967; Kelsen, 1992), who published much of hiswork in German, and remains better known and more
influential on continental Europe (and Latin America and South America) than he ever has been in
England and the United States. Kelsen'swork has certain externd smilarities to Hart' stheory, but it is
built from adistinctly different theoreticd foundation: aneo-Kantian derivation, rather than (in Hart's
case) the combination of socid facts, hermeneutic analysis, and ordinary language philosophy.

(Kelsen' sideas developed and changed over the course of six decades of writing; the claims made

about hiswork here gpply to most of what he wrote, but will generaly not gpply to hislast works
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(Kelsen, 1991), when he mysterioudy rejected much of the theory he had constructed during the prior
decades. (Hartney, 1991, pp. xxxvii - liii; Paulson & Paulson, 1998, p. vii; Paulson, 1992a))

Ke sen gpplied something like Kant's Transcendental Argument to law:  hiswork can be best
understood as trying to determine what follows from the fact that people sometimes treet the actions
and words of other people (legd officias) as vdid norms. (e.g., Paulson, 1992b) Kelsen'swork can
be seen as drawing on the logic of normative thought. Every normétive conclusion (e.g., “one should
not drive more than 55 miles per hour” or *one should not commit adultery”) derives from amore
generd or more basic normative premise. This more basic premise may be in terms of agenerd
proposition (e.g., “do not harm other human beings neediessy” or *do not use other human beings
merely as meansto an end”) or it may bein terms of authority (“do whatever God commands’ or “act
according to the rules set down by amgority in Parliament”). Thus, the mere fact that sSomeone asserts
or assumes the vaidity of an individud legd norm (“one cannot drive faster than 65 miles per hour”) is
implicitly to affirm the validity of the foundationd link of this particular normative chain (“one ought to
do whatever is authorized by the historicdly first congtitution of this society”).

Like Audtin, but unlike Hart, Kelsen isa“reductionist”: trying to understand dl legd norms as
variaions of onekind of satement. In Austin’s case, dl legd norms were to be understood in terms of
commands (of the sovereign); in Kelsen's case, dl legd norms are to be understood in terms of an
authorization to an officia to impose sanctions (if the prescribed standard is not met).

As Kdsen'swork comes from a different tradition and adifferent form of andyssthan Hart's,
Kedsen' swork is not vulnerable to the same lines of criticiam that are offered againgt Hart and his

successors. However, Kesen is (unsurprisingly) subject to a different set of criticiams, many related to
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the particular neo-Kantian gpproach he adopts. (Tur & Twining, 1986; Paulson & Paulson, 1998)
Not least, Kelsen' swork, because largely abstracted from the socia facts and practices of existing
legd systems, frequently struggles with the ontologica neture of (legal) norms, along with the logica
relations among them. For Kelsen, the vdidity of legd norms derives from abasic norm, and that basic
norm isin turn “presupposed” by those seeing legd orders as normative. Asalegd postivigt, Kelsen
does not mean to ground the normative force of hisbasic norm or hislegd norms on their mora
vdidity, but by making his theory “pure’ even of sociologica (or practice-based) dements, it ishard to
See what it meansto say that norms“exist” or are “binding.” (e.g., Bulygin, 1998) Asregardsthelogic
of norms, as the content of norms derives, however indirectly, from the actions of officids, within
Kesen's gpproach there is no basis for assuming that norma rules of logic and inference (e.g., rules of
non-contradiction) apply. (e.g., Kelsen, 1973, pp. 228-53; Conte, 1998; Hartney, 1991, pp. xlii - lii)

As mentioned, most discussons of legd positivism in contemporary English-language legd
scholarship skip over the Audtinian and Kelsenian strands of lega pogtivism, and focus solely on the
lega pogitiviam of Hart and his successors. Unless otherwise noted, thiswill be the focus of the

discussonsin this chapter as well.

4. The Rule of Recognition and the Basic Norm

There are roughly ana ogous concepts central to both Hart’s and Kelsen’ s work that have
attracted a great ded of discusson — Hart'srule of recognition and Kelsen's Basic norm (Grundnorm)
— but the andogous generd role of those concepts too frequently has gotten lost in fights over the

detals. It iscertainly important to note the distinctly different natures of Hart's and Kelsen’ s theories of
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law (the difference between atheory grounded on socid practices versus one grounded in aneo-
Kantian andyss of legd normativity), but there is dso something to be learned from certain convergent
elementsin the two theories.

Asdiscussed above, H. L. A. Hart had argued that al (modern or mature) lega systems have
secondary rules—rules abouit rules, rules that alow for the identification, modification, and application
of “primary rules” AsHart saw it, these rules are necessary, for though some smdll or close-knit
communities might survive on aset of primary rules done, that community’ s rule systlem would be Stetic,
and there would likely be problems of uncertainty and inefficiency in the system, dl problemsthat can
be solved by the presence of secondary rules. (Hart, 1994, pp. 92-95). Most sgnificantly within
Hat'sandyss, legd systems have a*“rule of recognition,” which comprises the basic criteria of legd
vaidity within the legdl system in question: the rule of recognition “will specify some fegture or festures
possession of which by asuggested rule is taken as a conclusive affirmative indication thet it isarule of
the group to be supported by the socia pressureit exerts.” (Hart, 1994, p. 94) The basic role or
nature of the rule of recognition is established by the legd system’s being a normative system: a
dructured system of “ought” statements. Any individud norm stating what individuas can and cannot
do, according to law, must be grounded on a more basic or more general normative statement, and so
the chain of normative judtification goes, until one reaches a norm for which there is no further
judtification. Under Hart's gpproach, one looks at the behavior of legal officids (especidly judges) to
determine what the ultimate criteriaof vdidity are. (The Sovereign playsasmilar rolein Audin's
command theory. All the vdid normsin the legal system, according to this approach, can be traced

back to adirect or indirect command by the Sovereign (indirect commands include the Sovereign’s
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authorization that judges can make new law in the Sovereign’s name).)

Smilarly for Kelsen: as discussed earlier, under his gpproach, one derives the Basic norm from
the citizens' trestment of certain acts as normative. However, Kelsen's Basc norm is derived from
treeting arules aslega norms, while Hart's rule of recognition is discovered in the actud practices of
legd officiads. (Asearlier noted, in hislast works, Kelsen seemed to shift his views on many subjects
radicaly, and thisincluded moving from a neo-Kantian theory of the Basic norm, to one based more on
HansVahinger's“asif” theory. (Kelsen, 1991; Paulson, 19924).)

Both the rule of recognition and the Basic norm rest on the idea of chains of normative vaidity:
apaticular lega normisonly vaid because it has been authorized by a more generd or more basic
legd norm. This chain of vaidity must end somewhere, with afoundationad norm that carries no further
judtification, other than its “acceptance” (Hart, 1994, pp. 100-10) or its having been “presupposed.”
(Kelsen, 1992, p. 59) It isagain important to note the difference of gpproach and methodology here:
Hart’ s theory is meant as an andytical description of actua practices, while Kelsen sought a theory
purified even of sociologica observation, and is best understood as a neo-Kantian transcendental
deduction from the fact that we treat certain rules aslegdl norms. (e.g., Paulson, 1992b)

Both the ideaof a(single) rule of recognition and a (single) Basic norm derive from assumptions
that societies legd regulations occur or are viewed as occurring in a sysematic way — dl the norms
fitting within a conastent, hierarchica sructure of judtification. If one does not think that legd systems
must be systematic in this way, then one could conclude that there could be more than one rule of

recognition (Raz, 1980, pp. 197-200) or more than one Basic norm. (Raz, 1979, pp. 122-45)
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Hart’srule of recognition may play an additiond generd rolein histheory which is not echoed
in Kelsen's Basic norm. For many theorists writing about Hart’ s theory, either in support or in
criticiam, the rule of recognition has come to be equated with the ability to determine the validity of a
legal norm by recourse only to the process by which it was enacted or promulgated (the norm’s
“source’ or “pedigreg’) without condderation of its content. When Dworkin famoudy offered the
existence of legd principles as a purported rebutta to Hart's theory of law, Dworkin argued that Hart's
rule of recognition could not account for the legd status of such principles, or at least that any rule of
recognition that could differentiate principles that were part of the lega system from those that were not
would no longer be able to serve the purposes behind Hart’ s rule of recognition. (Dworkin, 1977, pp.
39-45, 68-74) Hart, in his posthumoudy-published postscript, rejected the clam (Hart, 1994, pp.
250-54, 259-268), mostly by adopting the “inclusvidt” interpretation of hisown work. Aswill be

discussed in the next Section, thisis a defense that may carry sgnificant costs.

5. The Divisions Within Contemporary Legal Positivism

In contemporary Anglo-American lega positivism, which has focused on eaborating the
Hartian strand of legal positivism, much recent discussion has been on an interna debate between
“inclusve legd pogtivism” (dso sometimes cdled * soft” or “incorporationist” legd positivism) and
“exclugve legd postiviam” (dso known as“hard’ legd positiviam). The debate between the two
camps involves a difference in interpreting or eaborating one centra point of lega postivism: that there
ISNo necessary or *conceptua” connection between law and mordity. Exclusive legd pogtivism

(whose advocates have included Joseph Raz (1994, pp. 194-221), Andrel Marmor (2002), and Scott
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Shapiro (1998)) interprets or elaborates this assertion to mean that mord criteria can be neither
aufficient nor necessary conditions for the legd status of anorm. In different terms. exclusive legd
positivism states that “the existence and content of every law isfully determined by socid sources.”
(Raz, 1979, p. 46)

The mogt prominent argument for exclusive legd postiviam is one offered by Joseph Raz based
on the relationship between law and authority. This argument depends, in part, on accepting Raz's
digtinctive views on both the nature of law and the nature of authority. (c/. Waluchow, 2000, pp. 47-
52) Firg, asregardslaw, Raz argues that legal systems, by their nature, purport to be justified
(legitimate) practical authorities. (Raz, 1994, p. 199; Raz, 1996, p. 16) (He doesnot say that itisin
the nature of law fo be judtified practica authorities; that would be contrary to the basic tenet of lega
positivism that one can determine status as law without recourse to mord tests; it would dso bein
tenson with Raz' s argument dsewhere that lega rules, evenin generdly just lega systems, do not
impose aprima facie mora obligation (Raz, 1994, pp. 325-38)).) Raz has argued for what is
sometimes called “the service conception of authority”: that the “role and primary normal function [of
authorities] isto serve the governed.” (Raz, 1990, p. 21) Authorities are to consider the same reasons
for action that would apply to the subject, and the subject ought to act as the authorities suggest if that
person “is likely better to comply with reasons that apply to him . . . if he accepts the directives of the
dleged authority as authoritatively binding and tries to follow them, rather than by trying to follow the
reasons which gpply to him directly.” (Raz, 1985a, p. 19 (itdicsremoved)) Thisandyss of authority is
by no means universally accepted; it has been chalenged both on descriptive and normative grounds.

(e.g., Lukes, 1990; Dworkin, 2002, pp. 1671-76)
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Continudly with Raz' s gpproach to authority: those subject to an authority “can benefit by its
decisons only if they can establish their existence and content in ways which do not depend on raising
the very same issues which the authority isthere to settle” (Raz, 1994, p. 219) In the context of law,
this means that with legal rules, which are meant to make authoritative decisions on matters on which
citizens would otherwise be subject to various mora (and prudentid) reasons for action, we must be
able to ascertain their content without recourse to further mora evauation. According to Raz, law
purports to play aparticular rolein citizens practical reasoning — legd rules are to be “pre-emptive
reasons’ or “exclusonary” reasons for action. (Raz, 1994, pp. 199-204; ¢f. Raz, 1990, pp. 35-48,
73-84, 178-99) Fallowing thisanayss, inclusve legd postivian must fall, it isargued, becauseit is
incons stent with a core aspect of law, the legd system’s purporting to be ajudtified practica authority.

Among the responses to Raz' s attack on inclusve legd positivism have been the following: (1)
that legd rules and legd systems may be authoritative even when the content of the rules are sometimes
determined in part by moral reasons (e.g., Waluchow, 1994, pp. 129-40; Waluchow, 2000, pp. 47-
71); and (2) Raz' s argument does not work where the mord criteriafor vdidity (usualy part of a
condtitutiona standard) are different from the mora reasons that would normaly apply to citizens (e.g.,
the reasons for not murdering are different than the equdity or “no crud punishment” reasons that may
be the basis of invaidating a certain murder datute). (e.g., Coleman, 2001, pp. 125-27)

Another argument that has been offered for exclusve legd positiviam derivesfrom aclam
about the nature of rules. Scott Shapiro (1998) has emphasized that it isin the nature of rules, including
legd rules, that they make a difference in our practicd reasoning, and that inclusive rules of recognition

would fail to make adifferencein thisway, as they would merdy point us towards mora evauations
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dready applicable to our choices. This claim has evoked a number of responses (e.g., Coleman, 2001,
pp. 134-48; Waluchow, 2000; Kramer, 2000; Himma, 2000), and the debate is ftill evolving. One
response isthat it is sufficient thet the legd system as a whole make a difference in our practical
reasoning, and thiswill continue to be the case if the mord criteria of an inclusive rule of recognition
were the sufficient conditions for some of the vaid norms of the legd system, but not for al of them.
(e.g., Waluchow, 2000, pp. 76-81)

Inclusive legd positivism (whose advocates have included Jules Coleman (1982, 1998, 2001),
Wil Wauchow (1994), Philip Soper (1977), David Lyons (1977), and H. L. A. Hart (1994, pp. 250-
54)) interprets the separation of law and mordity differently, arguing that while there is no necessary
mord content to alegd rule (or alegd system), a particular legad system may, by conventiond rule,
make mord criterianecessary or sufficient for vaidity in that system. (e.g., Wauchow, 1994;
Coleman 1982) In the posthumoudy published “Pogtscript” to The Concept of Law, Hart indicated
that he saw inclusve legd positivism as better reflecting his own views and intentions. (Hart, 1994, pp.
247-54)

The strongest argument for inclusive legd positivism seems to be its fit with the way both legd
officidsand legd texts tak about the law (though a least one advocate of the inclusive gpproach has
disclamed such reliance on “fit” (Coleman, 2001, p. 109)). Mordity seemsto be asufficient grounds
for the legd gtatus of anorm in many common law cases (and decisonsin which legd principlesplay a
large role (Dworkin, 1977, pp. 14-45)), where alegal normisjustified only or primarily on the basis
that mordity requiresit. (Of course, exclusve legd postivists have no objection to judges declaring

new law based on mora consderations; it is the argument that something is currently valid law
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because of its mord merit that would run counter to exclusve legd postivism.) The more familiar
example for incusve legd pogtivism is not about sufficient groundsfor legd vaidity, but necessary
grounds. when congtitution-based judicid review of legidation (e.g., in the United States and Canada)
requires or authorizes the invaidation of legidation that runs afoul of mord standards codified in the
condtitution (e.g., regarding equality, due process, or humane punishment), this appears to make mora
merit a necessary, but not sufficient, bassfor legd vdidity.

Additiondly, theinclusive view dlows theorigts to accept many of Dworkin's criticisms of legd
positivism without abandoning what these same theorists consider the core tenets of legd postiviam (its
grounding in socid facts and conventions). Inclusve legd positivism accepts that mora terms can be
part of the necessary or sufficient criteriafor legd vdidity in alegd system, but ing st that the use of
mord criteriais contingent — and derived from the choices or actions of particular legd officids—
rather than part of the nature of law (and thus present in a// legd systems).

Variouslegd postivig theorigts have offered a series of modifications and clarificationsto try to
secure their views againgt the criticisms of Dworkin and of other legd positivigts. For example, in
response to Dworkin's argument that judges do not have discretion, but instead are obligated to apply
legd principles (which are determined in part by their moral content, and thus could not be picked out
by a Hartian rule of recognition), Joseph Raz has argued that not every norm judges are obligated to
apply in deciding legd disputesisthereby “law.” (Raz, 1983, pp. 83-85) Raz dsewhere (Raz, 1994, p.
317) offers the example of a court being directed to resolve a dispute by reference to the laws of
another country or the internd rules of an association; but whether such an analysis can fairly be gpplied

a0 to (e.g.) the mord standards incorporated in congtitutional requirements may raise amore difficult
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question. Another example: to Dworkin's argument that there is no Hartian rule of recognitionin
modern congtitutional democracies that could adequatdly serve the purported function of such rules—
helping citizens to identify what isand is not vdid law — Jules Coleman and Brian Leiter have argued
that the rule of recognition should be seen as having avaidation function even if it does not have, within
some legd systems, an identification function. (Coleman & Leiter, 1996, p. 252) And numerous other
epicycles have been added to the basic legd postivist view to try to respond to critics within and
without. The problem isthat the defenders of legd positivism may have become too clever for their
own good. With dl theintricate modifications, clarifications, and addenda, the pogtivists may have
won the battle but lost the war. The theory may be able to beet off al attacks, but the fortified product
is one that sometimes seems to be neither recognizable nor powerful. (¢f. Dworkin, 2002, pp. 1656-

65; Bix, 1999¢)

6. Debates and Distinctive Views

As dready noted, a useful approach to understanding a theory or a school of thought isto
congder itsorigins, seeing that to which it was reacting or responding. For Bentham and Audtin, the
key provocation for early legd positivism was the doppy naturd law thinking of William Blackstone: in
Blackstone€' s dam (“no human laws are of any vdidity, if contrary to [the law of nature’ (Blackstone,
1979, val. 1, p. 41)), some discerned an implication that whatever was law (whatever rulesthe
common law judges had developed over time) was right and reasonable. 1n response, Bentham in
particular saw the need to distinguish clearly between the statement of what the law was, and the

evauation of itsmerits. Bentham as reformer could then present aclear case for changes inthe law.
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(Bentham was thus dso the strong advocate of codification and a strong opponent of the common law
and judicid legidation; asfor legd reform, Bentham was aso one of the founders of Utilitarianism, so he
had amorad system ready to guide the lavmakersin their reforms. (Bentham, 1996))

The path of legd pogitiviam in the decades after Augtin and Bentham broadly followed thisinitid
track: legd pogitivism as acontrast to naturd law theory. However, the boundary lines and conflict
lines between that greet tradition and legd positivism tend to become eusive upon closer ingpection.
(Bix, 2000) Itishard to locate naturd law theorists who actualy disagree with the legd positivist
position, when the pogition is carefully stated. (cf. Finnis, 1994) One can find some doppy language by
some peripherd figures which might be intended to equate legdity and mord vaidity in a naive way (or
which a least invites that mis-reading) — John Austin (1994, pp. 157-59) pounces on just such a
remark by Blackstone in his Commentaries (quoted earlier). However, such examples arerare, and
fighting such occasond doppinessis hardly enough to justify awhole school of jurisprudence. Most
natura law theorigts are as anxious as most legal positivists to separate questions of validity within a
legal system and questions of mord vaue. Naturd law theorists may argue that immora laws are not
“lawsin their fullest sensg”’ (in that they do not create prima facie mora obligations), but that is quite
different from saying that they are“not ‘law’ a dl.” (Kretzmann, 1988) (Nor need alegd postivist
disagree with that concluson —at least in the sense that no disagreement seems required by the “tenets’
of lega postivism. (MacCormick, 1992))

There likely dill are points of disagreement between legd positivism and naturd law theory, but
they tend to come on relatively peripheral or margind points. For example, modern legal theorigts tend

to agree that atheory of law should take into account the perspective of a participant in the legd
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process. (Hart, 1994, pp. 89-91) Theideaisthat law, like other socia practices, is a purposive
activity, and an account of the nature of law that can take into account the views of participantsis
thereby a better theory than one that does not do so. While naturd law theorists have come to agree
with that view (e.g., Finnis, 1980, pp. 3-6), natural law theorists and legd positivists disagree on
whether an ability to distinguish mordly legitimate law and law which fdls short of that mark should be
built into that participant’s perspective.

Both advocates and critics of lega positivism sometimes discuss the way in which legd
positivism succeeds or falsin “explaning the normativity of law.” Thereisadegp ambiguity to that
phrase, which hides important questions about the nature of the clamslega postivist do and should be
making about law. One view, following Kelsen and a possible interpretation of Hart, isthat legd
pogitiviam is best understood as accepting the “fact” of normativity, thet is, as sarting from the
assumption that some large percentage of officids and citizens within alega community accept the law
as establishing reasons for action (people viewing the legd norms as offering reasons for action means
more than being “ persuaded” to act by the coercive force the system may use to enforce its standards;
inthat case, it would be the sanctions, and not the legal norms themselves, that would be the reasons
for action). Hart famoudy criticized Austin’s command theory for being unable to digtinguish alegd
system from a gunman’ s threats, writ large. (Hart, 1994, pp. 20-25). Hart’sline of argument, in the
context of acritique of Austin’s command theory, can be seen merely as describing better and worse
descriptive theories. that a good descriptive theory will be one that can take into account the
differences between a ganggter’ simpogition and a system that is (rightly or wrongly) accepted as
legitimate by some or mogt of its officias and citizens. Audtin's theory, with its focus on the tendencies
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of sanction and obedience, cannot discern the difference; Hart’ s theory, incorporating the internal point
of view, dlowsfor thisdidinction. Thus, legd postiviss observe the fact of normativity, and account
for it only in the sense of congtructing alegd theory that can teke that fact into account. Under this
view, legd positivigts do not “explain normativity” in the sense of showing how such views can be
judtified or legitimate, for that sort of “explanation of normétivity” isjust the type of mord or evduative
judgment that lega positivism leavesto other types of andyss—e.g., political theory or mora theory.
Some commentators, perhaps unwisdly, have tried to read more into Hart’ s critique of Austin
(and other amilar comments), and have thought that it was legd postivism'stask to “explain
normativity,” in the evauative sense of explaining in what sense the legd system could legitimately give
its officids and citizens additiona reasonsfor action. Such explanations, when attempted, have tried
various paths, including arguments about legd rules and standards as coordinating conventions (e.g.,
Coleman, 1998) or as (in Michael Bratman’s terminology (Bratman, 1992)), a“ shared cooperative
activity.” (Coleman, 2002, pp. 74-102; cf. Shapiro, 2002; Bratman, 2002) One suspects that these
sorts of explanations may be doomed to faillure — for whenever they venture from the sociologica
project of observing normative behavior to the task of justifying such behavior, they risk the error
David Hume pointed out long ago, of improperly trying to derive an “ought” from an “is” (cf. Annis,
2000) There may beinteresting work to be done in trying to ground mord obligationsin the
coordination of behavior, but intertwining these arguments with the core views of legd positivism may

be more likely to invite confuson than ingght.
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7. Critiques of Legal Positivism

Every leading approach to law hasits strong points and its weak points, aspects of lega
practice it accounts for very well and other aspectslesswell. The parts of legd practice that legd
postiviam (or at least “exclusve’ formsof legd postiviam, see supra, Section 5), seems to account for
or explain lesswell, and that sometimes motivate scholars towards dternative theories, include the
following:

(1) Common law reasoning (e.g., Perry, 1987; Postema, 1996, pp. 95-96). While there area
variety of theories of what is or should be going on in traditional forms of common law reasoning, one
could reasonably argue thet this form of reasoning gives ingances of a norm being vdid law because of
its moral content rather than being based on a socid source.

(2) Purposive interpretation — the way that statutes and congtitutiona provisions are interpreted
in line with their purposes (or with the broader purposes of particular aress of law) has seemed to some
to be evidence that the distinction between “law asit is’ and “law asit ought to be’ is not as sharp as
legd positivists make out. (Fuller, 1958, pp. 661-669; cf. Hart, 1958, pp. 606-15).

(3) Customary law — legd systems which recognize “ customary law” often characterize the
judges gpplying such laws as merely recognizing dready existing legal gandards. Again, the question is
whether to treat such “recognitions’ at face value, or to treat them asjudicid legidation. Austin (1994,
pp. 34-36) wrestles awkwardly with fitting customary lawsinto a system based on commands
(concluding that customary norms, because not commands, cannot be legdl rules, but that they can
become legd rules when adopted by judges — which he then characterized as indirect commands of the
sovereign).
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(4) “Landmark cases’ where courts change radicdly what most judges and commentators had
assumed the law to require, but the courtsingst that they are merely discovering or clarifying the
exiging law. (e.g., Dworkin, 1977, pp. 22-31) The English tort law case, Donoghue v. Stevenson
([1932] A.C. 562), and a comparable American case, MacPherson v. Buick Motor Co. (217 N.Y .
382, 111 N.E. 1050 (1916)), are paradigmatic examples. While alega postivig (at least of the
“exclusve’ variety) could Smply refer to these cases asingances of judicid legidation, the judges and
commentators frequently resst such characterizations, preferring the view that the law “works itself
pure’ (Omychund v. Barker (1744) 26 E.R. 15 at 23), thus blurring the legd positivist’s line between
“what law is’ and “what law ought to be.”

Asthe above four categories exemplify, to varying degrees, in generd legd positivism does
better explaining those aspects of law that derive from “will,” the choice of some identifiable law-maker,
and lesswdll in explaining those aspects of law that seem to derive from “reason,” the derivation of legd
dandards directly or indirectly from mora standards. Alternative approaches, like Ronald Dworkin's
interpretive gpproach and some versions of naturd law theory, tend to have the opposte problem: they
are better with the “reason” sde of law, and weakest in dedling with the “will” (or “authority”) aspects
of law. (cf. Bix, 1999b, pp. 121-26; Bix, 2002, p. 68) (See 6 NATURAL LAW THEORY; 15
ADJUDICATION) This contrast may be most sharply visble in Hans Kelsen' swork, where ajudge’ s
gpplication of agenerd norm to a particular case (e.g., “no one can park on this street,” therefore
“James was not alowed to park on this street”) was considered the cregtion of anew norm. That is,
the specific norm was law because, and only because, it was so willed by the judge; prior to that act of

judicia law-making the specific norm was not law, even though it might be connected to a generd legd
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norm by the smplest of logica operations. (Kelsen, 1992, pp. 67-68; cf. Finnis, 2000, pp. 1600-01).

Fuller summarized the will/reason digtinction and its Sgnificance for understanding law:

“When we ded with law, not in terms of definitions and authoritative sources,

but in terms of problems and functions, we inevitably see that it is compounded of reason

and fiat, of order discovered and order imposed, and that to attempt to diminate either

of these agpects of the law is to denature and fasify it.” (Fuller, 1946, p. 382)
As has been discussed esewhere in this Chapter, legd postivism can account for the “order
discovered” aspect of law, on the basis that such “discoveries’ do not become significant for alega
system until announced by the duly appointed officias (though the debate remains whether the
standards should be thought of or treated as having been vaid law prior to this promulgation). Legd
positivism’s focus on the authoritative sources and officids aso has the virtue of accounting for the
inevitable disagreement and fdlibility in ascertaining what the implicit or eternd order is. On the other
hand, Fuller’ s point, echoed by other critics of legd positivism, isthat refusing to give equal emphasisto
the (implicit or eterna) order which lawmakers aspire to ascertain and apply is to miss something basic
in the neture of law.

Toresumethelist of objections:

(5) Significant disagreement — as Dworkin has pointed out (e.g., Dworkin, 1986, pp. 120-39;
Dworkin 2002), the gppearance of pervasive disagreement among legd officials and legd scholars
about even badic agpects of practice within many legd systems (including those in the United States and

Britain) raises serious questions for alega theory that seemsto be grounded on conventiona

agreemen.
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(6) Legd migtake — the problem of “migstake” can cause problems for legd positivism, but
probably no more than for dmogt any dternative theory. Whatever criteriaone chooses for legal
vdidity, there will be occasions when judges or other legdl officias seem to act contrary to those
criteria, most frequently from a sincere but mistaken gpplication of the criteria, but sometimes from
corruption or other wicked motives. The redity of such deviations can tempt theorists to say that the
only criterion of vaidity is the decison of the ultimate decison-maker (e.g., the most recent decison on
the issue by the United States Supreme Court or the House of Lords). However, this recourse has
even gregter difficulties, difficulties which Hart satirized through his description of “scorer’ s discretion”
(an intentional mis-interpretation of games which have rules for when agoa has been scored but where
referees have the final word on whether agoa hasin fact been scored). AsHart pointed out, it badly
mischaracterizes what is going on to declare the rlevant norm to be that agod is scored if and only if
the scoring judge declares it to have occurred (Hart, 1994, pp. 141-47)). This (“scorer’s discretion”
or “what the judges say, islaw”) view of practices with fina arbiters who purport to apply norms
misses the extent to which the ultimate decison-maker consders himself or hersdf bound by standards,
and the extent to which other actors, or the same decison-maker a alater date, may criticize the initial
decision by reference to those standards.

There is no reason to believe that these items, individudly or collectively, form a conclusve
case againgt legal postivism. They are rather, as earlier noted, weak points, and competing approaches
to the nature of law will have their own, different, weak points. (Roger Shiner (1992) has shown how
the weak pointsin lega postivism could lead one towards a natural law approach, but that the weak

pointsin naturd law theories would lead one back to legd postivism.)
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8. Two Critics Ronald Dworkin and John Finnis

The mogt incigve criticiams of lega pogtiviam in recent years have come, firg, from Rondd
Dworkin (1977, 1985, 1986, 2002) (and some other prominent theorigts, e.g., Stephen Perry (1995,
1996, 1998, 2002), developing a comparable line of criticism), and, second, from the naturd law

theorist John Finnis. This Section will offer abrief overview of these critiques.

A. Ronald Dworkin

Dworkin's chdlengeto legd positivism has had three generd themes. (1) achdlengeto the
picture legd positiviam gave (or seemed to give) thet legd systems were merdly systems of rules; (2) an
argument that legd positivism was wrong in believing that questions of legd vdidity are, by their nature,
separate from consderations of the content or the merit of purported legd norms, and (3) achdlenge
to the generd belief that law and legd vdidity are conceptudly separate from questions of mordity and
mora worth. (Dworkin has dso argued that legal positivism is best understood as a* semantic” theory
(Dworkin, 1985, pp. 31-44) — attempting only to determine the meaning of the word “law” — but this
has been rejected by dl contemporary legd positivists as both uncharitable and unwarranted. Legd
pogitivists have never been mere lexicographers, mere dictionary writers, they have tried, if not aways
with success, to say something about a certain socid ingtitution or a certain concept. (e.g., Hart, 1994,
pp. 239-248))

In his earlier works, Dworkin argued that Hart' s verson of legd positivism must be regjected
because it assumes aview of alegd system that conssts entirdly of legd rules, when legd systems
contain “principles’ aswell. Legd principles differ from legd rules, in Dworkin's critique, in that
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principles are mora propositions, grounded in the past actions of legd officids, that are not conclusive
for the cases to which they gpply: instead, they add varying leves of weight to the argument for the
outcome one way or the other. There can thus be, and frequently will be, legal principles on both sdes
of adifficult case. (Dworkin, 1977, pp. 22-28) Because the questions of whether legd principles apply
in aparticular case, and what weight they have in that case, are factors relaing to the content of the
principle, and not merely based on the principle s “source” or “pedigree,” Dworkin argued that a
Hartian rule of recognition could not identify vaid legd principles and dill play the role Hart needed the
rule of recognition to play within alegd positivist theory of law. (Dworkin, 1977, pp. 28-31, 39-48,
64-68)

While there was much contemporary debate of Dworkin's rules/principles critique of lega
postiviam (e.g., Raz, 1983), that discussion has largely falen away, in large part because Dworkin's
later work offered a view of the law that did not turn on the distinction between rules and principles, but
rather on a more nuanced interpretive theory of socid practices. (Dworkin, 1986) However, variations
of Dworkin'sinitid critique, questioning whether alegd pogtivigt rule or recognition can account for al
the valid norms within the legd system (“rules” “principles,” or otherwise) survives, though it has mogtly
been trandformed into the detailed infighting between inclusive and exclusive legd positiviam, which has
aready been discussed (supra, Section 5).

A more productive line of critique has been offered by Stephen Perry, whose version of
Dworkin’s non-neutrdity critique argues that Hart was wrong to believe that a* descriptive” — mordly
neutral, non-eva uative — theory of law was possible. (Perry, 1995, 1996, 1998, 2002) Perry’s

argument, in rough summary, is that in the congtruction of atheory of law, choices must be made;
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theories cannot be just an accumulation of facts. These choices have often been judtified by some
argument regarding the purpose of law, but different theorists have put forward different purposes (e.g.,
Dworkin often refers to the judtification of state coercion, while anumber of the legd postivigts have
preferred to see law’ s purpose as guiding citizen behavior). How can one choose between one
purpose and another, afoundationa question within the theory, except on the basis that one is moraly
superior to the other? To put the question differently, what moraly-neutra principle, what smple
principle of theory-construction, would be sufficient to adjudicate between competing theories about
the primary purpose of law?

There are anumber of thoughtful responses as to how neutra principles of theory congtruction
or conceptud anaysis could be aufficient (e.g., Coleman, 2001, pp. 197-207; Wauchow, 1994, pp.
19-29; Dickson, 2001). Whether these responses are adequate to rebut the Dworkin/Perry challenge
regarding the impossihility of aneutral theory remains highly contested and unsettled.

Dworkin hasraised other chalengesto legd postivism: In hislater work (e.g., Law’s Empire
(1986)), as mentioned earlier, Dworkin argued thet legd positivism (at least in the Hartian tradition)
could not adequately account for pervasive disagreement within legd practice. He argued that the
modd of law based on a pedigree-based (content neutral, no mora evauation) rule of recognition
could at best be understood as a kind of “conventiondism” that placed great vaue on stability and
predictability within lega practice, and that Hart' s theory as awhole was most charitably understood as
explicating the (often ungtated) shared criteria officids and citizens have regarding the meaning of legd
practices, concepts, and propositions. Dworkin argued that Hart’s model of law fals short, both

descriptively and mordly, compared to his own interpretive theory of law. (Dworkin, 1986, pp. 33-46,
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114-50). Inturn, Hart and others have rgected this interpretation of legd positivism, and Dworkin's
critique of legd pogtivism more generdly. (e.g., Hart, 1994, pp. 238-76; Coleman, 1998) Itisthe
response to thisline of criticism by Dworkin that has prompted the development of “inclusive legd
positivism” and driven much of the debate between it and “exclusve legd postivism” (see supra,

Section 5).

B. John Finnis

A different line of criticiam has recently emerged from the traditiona opponent of legd
positivism — naturd law theory. John Finnis (Finnis, 2000; Finnis, 2002), the most prominent legal
theorist working within the naturd law tradition, argues that law must be understood both in terms of (1)
adescription of the past acts of legd officids and (2) reasons for action (for officias and citizens dike).
However, afull and proper andysis of the second aspect of law, its giving reasons for action, cannot be
accomplished without a focus on what congtitutes good (mora) reasons for action. Only atheory (like
anaurd law theory) that takes into account mora argumentation can appropriately come to terms with
the way that actions by officids can afect the mord obligations of citizens (and why such actions
sometimes fail to change our mord rights and duties). And once the discusson of law becomes
separated from questions about the law’ s (mord) authority, it can do no more than “report[] attitudes
and convergent behavior” (Finnis, 2000, p. 1611). (See6 NATURAL LAW THEORY)

One possible response was touched upon earlier —that lega postivists should not worry about
not being able to account for the moral force (if any) of law, because that was never the purpose of

this gpproach. Finnis chalenge would remain:  questioning whether there is anything useful that can be
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stated about the nature of law without purporting to evduate legd rules and legd systems normétively
(and without being reduced to a mere sociology of law-rdated behaviors). This question is touched
upon in the next Section in amore genera way, and can be summarized, briefly, asfollows. should a
theory about the nature of law should focus (in amordly neutral way) on law’'s saus as a kind of
social institution, aslega pogtiviam arguably does; or should it instead focus (as naturd law theory
arguably does) on law’ s status as a reason for action that can affect people’ s mora obligations (and is

there any theoretical approach to the nature of law that can fully capture both aspects of law’ s nature)?

9. Methodological Questions and the Way Forward

This brief overview of the debates involving lega positivism connects to a question about the
purpose of legd theory (and of philosophy). What do we expect legd theory fo do? How can we
distinguish good legal theories from bad ones? We cannot test theories about the nature of law the way
we test scientific theories: by setting up controlled experimentsto see if the events predicted by the
theory come about or not. Nor can we even gpply the test of historical theories. judging theories by
the extent to which they match with the factsin the past. Neither conventional approach to verification
or fasfication works with theories about the nature of law, because such theories do not purport to be
(merely) empirica theories, but rather conceptud claims, clams about what is*essentia” to the concept
(or “our concept” of) “law.”

However, if legd pogtiviam is not about some smply-factud claim about the sysems we cal
“law,” the question returns more sharply: what are the criteria of success? how do wetdl agood or

successful theory of law from aless good or less successful theory?
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A good theory explains. A good theory would be one that tells us something sgnificant — that
says something interesting about the category of phenomenon we cdl “law.” Evenif itisnot adam
that can be verified or fasfied, one can Hill fed that atheory ether does or does not give us an insght
onto the practice or phenomenon that we did not have before. A theory that offersto tell us something
about the “nature of law” needs, of course, to reflect, to a substantia extent, the way citizens and
lawyers perceive and practice law — it must “fit” our legd practice, though the fit need not be perfect,
though ggnificant deviations from the participants understanding of a practice must be justified by some
ingght offered. This rdates to the second point: atheory should offer more than generd descriptive fit
—it should dso tell us something about the practice that even regular participants in the practice might
not have been able to articulate, but which they would recognize when confronted with the theory.

Legd pogtivism, if it isto continue to be a tenable and valuable theory of law, must seek out a
position that offersingght, and this must dso be a pogtion with which reasonable persons might
disagree (otherwise the theory reduces to an everyday truth, unworthy of discussion). Thisisthe
advantage that exclugve legd postiviam has over inclusive legd pogtivism: whatever its rdaive merits
in the debates with natura law theory and Dworkinian theory, exclusve legd postivism hasthe
advantage of a distinctive statement about the nature of law and itsrole in society. Exclusive legd
positivism emphasizes the differences between law asit is, and law as it ought to be (adistinction
Dworkin's theory fogs, when it does not erase it entirely), and it emphasizes the connection between
law and the role of authority in governance (in democratic regimes, that officia's make choicesin the
name of the people, which other officids must then enforce). Thisis not a conclusve argument for

exdugvelegd pogtiviam, but it isa ggnificant factor in itsfavor (excdudve theorigs dill face the
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chdlenge that they maintain adistinctive view of law at the cost of too large a gap between their
characterization of the practice and how practitioners understand their own lega systems).

If legdl theoriesin generd, and legd pogitivism in particular, are merely a contestable way of
characterizing the nature of law, if thereisno dear “right” or “wrong,” and no sense in which “fitting the
facts’ isadrict criterion of success, thereis atemptation to ask why anyone should care about such
things. If theorizing about the nature of law is not a search for “the truth,” narrowly understood, like
pure physics, and it is not meant to respond to some particular view of socid justice, what is the point?

The controverdgd clam and the interesting clam of lega positivism may be at its foundation:
that it is both possible and vauable to offer a descriptive or conceptud theory of law. The cdlam that
one can create a descriptive (or, a least, mordly neutra) theory of law will be met by those (like
Rondd Dworkin) who claim that nothing interesting can be said at the leve of law in generd, and thus
that legal theory should be theories of particular legal systems. (Dworkin, 1987, p. 16) And, as
dready discussed, the claim that there can be a descriptive (or moraly neutral) theory of law will dso
be met by those (e.g., Dworkin, 1986, pp. 31-113; Perry, 1988, 1995, 1996, 2002) who argue that
controversa mord choices areinevitable even in a purportedly descriptive theory. (Here, though,
there isathin line between eva udive sandards which are sdective, but arguably not mordly evauative,
and gtandards that do seem moraly evauative or political.)

It isimportant for lega positivisis—indeed, for dl theorists about the nature of law —to spend
more time thinking of their project in the broader context of socia theory, and the problem of the socid
sciences. For example, the view that there can be afully descriptive theory of law may be open to

attack on the grounds that socid theory can never be neutrd in that way. (e.g., Lucy, 1999) Legd
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positivigts are well-advised to |ook to the nature of comparable debates within socia theory, when
making their arguments in defense of their gpproach to the nature of law.

While law can be seen as a subset of socid indtitutions and practices on one hand, it isaso, on
the other hand, a subset of reason-giving practices (dong with religion, morality, and perhaps etiquette),
as mentioned in the previous Section, in discussing John Finnis s critique of legd postivism. For this
broader category of theorizing about reason-giving practices, there would be obvious tensonsin any
effort to creste a“descriptive’ or “neutrd” theory of an intringcaly evauative practice. At the leadt,
there are evident arguments for preferring a perspective on reason-giving practices that would reflect on
thelr merits according to their ultimate purposes (cf. Finnis, 2000, 2002). 1t may well be that law’s
double nature — as a socid ingtitution and as a reason-giving practice — makes it impossible to capture
the nature of law fully through any one gpproach, with amore “neutra” gpproach (like legd pogitivism)
required to understand its indtitutiona side, and amore eva uative approach (like naturd law theory)
required to understand its reason-giving side.

Findly, legd pogtivists who offer aconceptual theory of law will be met by those (like Brian
Leter) who challenge the posshility, or at least the vaue, of conceptud andysis (Leiter 1998a, 1998b,
2002; cf. Harman, 1994). Once again, the question should not be seen as one peculiar to legal theory.
Brian Leter hasrightly reminded lega theorists that they are part of alarger world of philosophy, and
the abandonment of conceptua andysis dsewhere in philosophy (abandoning “armchair metaphyscs’
for more empiricaly-grounded inquiries) should give legd theorigs pause. However, while conceptud
andysis may have been largdly discarded in some areas of philosophy, like epistemology, the direct

comparison is not whether conceptud theory is till congdered useful for atheory of knowledge, but
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rather whether conceptud theory is still consdered useful for social theory —for that is arguably the
closest topic in generd philosophy for theorists working on the nature of law. Some legd theorigts have
dready offered reasons for believing that the attack on conceptua anadlyssin socid theory generdly,
and jurisprudence specifically, can be rebutted. (e.g., Coleman, 2001, 210-17) However, even if
conceptua analyssis consdered appropriate for jurisorudence, there is till work to be doneto
elaborate what is meant by speaking of the “nature” or “essence’ of law; to explain whether or in what
way there are “ necessary truths’ about law; and to andyze whether there has only been one concept of
law throughout history or, to the contrary, different societies have had different concepts (many of these

issues are discussed by Joseph Raz (1 LEGAL THEORY)).

10. Conclusion

Many people approach legd positivism with a strong presumption in itsfavor. After dl, how
could one reasonably be againgt having a descriptive (or a least mordly neutrd) study of asocid
indtitution and practice, separating what is from what should be, and adlowing other disciplinesto
discuss normative or historica or sociologica aspects of the same socid ingtitution and practice?
However, asthis Chapter has indicated, under further critical examination, there are questions that can
and should be asked about the possibility and vaue of thistype of inquiry. First, gpproachesto the
nature of law should be understood within the context of larger debates regarding theories of other
socid practices and indtitutions, and theories of other reason-giving practices. Broader inquiries will
include, on the one hand, the question of the possibility of amordly neutrd theory, and, on the other
hand, the viability of “conceptud” theory.
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A more precise set of questions might be derived from the above genera consderations. What
does it mean to talk about the nature of law?, and What does it mean to succeed or fall in having a
theory of law? To answer these questions, in light of the generd concerns outlined, is the chdlenge that
legd pogitivism must meet if it is going to warrant our continuing attention. I this chalenge is not met,
lega pogitivism will become, one fears, just another interesting topic in the history of ideas, rather than a

vibrant debate in our current reflections on what it means to have and maintain alega system.”
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