Seminafr meziniarodnépravni argumentace
Vystéhovani ze Stone Heads

Manzelé Crossovi zili tradiénim zpGsobem Zivota britskych Cikant' a kogovali po anglickém
Lancashire az do doby, kdy je vzrastajici obtiznost takového zptsobu Zivota donutila usadit se
na obecnim cikanském stanovisti ve Stone Heads. Tady zili trvale asi tfinact let, az do Cervna
1996, kdy se odstéhovali do pronajatého domu kvili pomérim na stanovisti, kde dochazelo
k ruseni no¢niho klidu a k nasili. Nebyli vSak schopni si na bydleni v domé zvyknout, takze
kdyz se dozveédé€li o uvolnéni dvou stani ve Stone Heads, v listopadu 1997 se tam vratili.

Britskd cikdnska stanovisté jsou pozemky rozdélené na parkovaci stani takové velikosti, aby tu bylo mozno
parkovat obytné piivesy, maringotky a dalsi ,,domy na koleCkach”. Jedna rodina Casto vlastni vice nez jeden
takovy karavan, propojuje je a buduje na nich rizné piistavby, jako napiiklad pevné schody nebo stfisky, takze
jsou casto pojizdné jen teoreticky. Nejde o to, ze by si Cikani usedly zpusob Zivota oblibili, jsou k této zméné
zivota nuceni. Radnych cikanskych stanovist, kde je vkazdém stani k dispozici zdény blok s elektrickou
piipojkou a zdrojem vody, je malo. Frekvence kocovani kolisa ptipad od ptipadu od celorocnich koc¢ovnikii bez
piivésy o dovolené nebo v ramci rodinnych udalosti. Koc¢ovani je soucasti kulturniho dédictvi tradi¢nich Cikanu
a Travellerq, kter¢ je stale dulezitou kulturni danosti, a to i pro ty, kdo jiz aktivné nekocCuji.

V Anglii byl pravn¢ upraven odliSny rezim pro cikdnska stanovis$t¢ spravovand obci a pro obdobna zatizeni
tohoto druhu, provozovana soukromymi osobami. Obyvatelé¢ obecnich cikdnskych stanovist pozivaji podle
zékona z roku 1968 jen omezenou jistotu drzby. Smluvni pravo obyvatele l1ze ukoncit vypoveédi s Ctyitydenni
Ihitou k vyklizeni stdni; vyst€hovat jej 1ze na piikaz soudu, v fizeni svou povahou vykonavacim, kde soudu
neprislusi zkoumat, zda divody vypoveédi nejsou jen smyslené. Obec tedy nema v daném piipadé ohledné
vypovédnich diuvodi Zadnou ditkazni povinnost, a to ani v ptipad¢ tvrzen¢ho poruseni smlouvy druhou stranou.
Tato omezujici pravidla neplati pro soukromd stanovisté, ani pro ostatni stanovisté zfizovand obcemi (tedy
takova, ktera nejsou ziizena jako obecni cikdnska stanovist€). Tady si obyvatelé pronajimaji stini v rdmci fadné
najemni smlouvy, kde v ptipad¢ sporu o poruseni podminek smlouvy rozhodne na ziklad¢ zaloby jedné ze stran
soud, pted nimz také probihd fddné dokazovani. Potiz je v tom, Ze n¢kde, jako naptiklad v Lancashire, jsou
k dispozici jen obecni cikanska stanovisté. Anglické statni organy pied vnitrostatnimi soudy obvykle obhajovaly
rozdilnou legislativni tpravu zdivodnénim, Ze na obecnich cikanskych stanovistich je dana objektivni potieba
vyssi flexibility, aby Cikani mohli podle volby zistavat na stanovistich kratkodobé a kocovat v dob¢ sezonnich
praci. Také mistni samosprdva by m¢la problémy, pokud by vyst€hovani bylo omezeno soudnimi pravomocemi
odlozit nebo podminit n¢jak vyst€hovani.

Clanek 18 smlouvy o pronajmu stani &. 55 na Stone Heads panu a pani Crossovym stanovil:

,,Obyvatel ani jeho hosté ¢i rodinni pfislusnici nesmi pasobit nepiijemnosti tietim osobam vcetné obecnich
zamgstnanct, obyvatel ostatnich stani nebo obyvatel pozemki a budov v blizkosti stani.,,

Manzelé Crossovi zili v roce 2001 na stani ¢. 55 spolu s détmi Paulem (14 let), Georgem (12
let), Edmundem (8 let) a Lucy (4 mésice). Vedlejsi stani ¢. 56 pronajala obec dospélé dcefi
Crossovych Catherine, ktera zde zila se svym druhem, za néhoz se nakonec provdala. Oba
dospéli synové Crossovych bydleli jinde, casto ale navsStévovali sestru 1 rodice.
V nasledujicim roce doslo k nékolika sporim mezi Crossovymi a obci, které se tykaly potieby
raznych oprav, které udajné obec vCas nezajistila. Spravce stanovisté nékolikrat Crossovy
upozornil na asocialni chovani jejich dospélych déti a varoval je, ze dalsi incidenty mohou
ohrozit jejich dal§i pobyt na stanovisti. Pfesto dospé€lé déti Crossovych spolu s druhem jejich
dcery Catherine nadale na stanovisti piisobily rizné nepfijemnosti.

! Definice ..Cikéna“ v anglickém pojeti (,Osoba kotovného zpuisobu Zivota, bez ohledu na rasovy nebo etnicky
puvod*) vyjadiuje spiSe zpusob zivota nez etnicky puvod, a zahrnuje jak etnické Cikany nebo Irské Travellery,
tak Travellery ,,z vlastni volby*, jako jsou naptiklad tzv. New Age Travellefi, a to jakmile si zavedou dostatecné
,.koCovny* zptisob Zivota.




15. ledna 2001 dostala rodina vypovéd s pozadavkem na vyklizeni obou stani. Pisemné
podrobnéjsi odiivodnéni obec neuvedla.

20. bfezna 2001 obec podala navrh na vyklizeni obou stani stim, Ze jsou obyvana bez
pravniho divodu a proti vali vlastnika. Spravce stanovisté jako sveédek vypoveédél, ze
Crossovi porusili ¢lanek 18 smlouvy. Crossovi naproti tomu tvrdili, ze ¢lanek 18 smlouvy
neporusili a ani obec nepopird, ze stiznosti se vztahuji prevazné ke Catherine a jejimu druhovi
na stani 56.

17. Cervence 2001 pfiislusny soud hrabstvi vydal ptikaz k vyklizeni.

15 srpna 2001 se na stanovisté dostavili obecni tfednici s vyzvou k vyklizeni, ale Crossovi se
zabarikadovali na stani a odmitli odejit.

1. zari 2001 brzy rano obec zahajila nasilné vyklizeni stani za tiCasti policie a ufednik(l obce.
Policie zatkla pana Crosse a jeho syna Georgie, udajné proto, ze kladli odpor. Pan Cross
naproti tomu tvrdil, ze se pokousel vynaSet jednotlivé véci do ptfivésu a byl pfitom zatcen.
Policisté jej spoutali a drzeli v policejnim voze asi hodinu a pozdéji dale na policejni stanici,
ackoliv si stézoval na bolesti hrudniku. Policie rovnéz zadrzela syna Paula, takze pani
Crossové nezbylo nez si poradit sama, pficemz nejmladsi Lucy byla nemocna. Oba ptivésy a
spoustu dalSich véci rodiné odvezli, veetné 1€kl pro Lucy. Privésy vratili pozdéji odpoledne,
ale dalsi véci vcetné pracky, susicky, mikrovinné trouby, plynovych bomb, konvice a obleceni
az dva dny poté. Crossovi pak dale koovali po okoli se zastavkami vzdy na par dni. Castednd
z divodu vysokého citového vypéti zptisobeného nejistotou se pani Crossova rozhodla
nasté¢hovat se s mladSimi détmi do fadového domu a tak byli v bfeznu 2002 odlouceni.
George zustal néjakou dobu s panem Crossem. Po vystéhovani se jiz do Skoly nevratil. Pan
Cross pokracoval v koCovani se svym karavanem, nékdy se synem Paulem a pfilezitostné
s Edmundem, ale obvykle neméli moznost zustat na jednom misté déle nez dva tydny. Protoze
nem¢l trvalou adresu, uzival pro postovni ucely v€etné€ objednani zdravotni péce adresu své
zeny.

Otazky:

1. Do kterych prav podle Evropské imluvy zaséhla statni moc v daném ptipadé?
2. Mohl by byt rozdilny pravni rezim pro obecni cikanska stanovisté a ostatni stanovisté
hodnocen jako diskriminacni? Jestlize ano, o ktery diskrimina¢ni diivod by se jednalo?
3. Jaky cil sleduje statni moc v uvedeném priipadé:
e zisahem do prav rodiny Crossovy
e vytvorenim rozdilného pravniho rezimu pro cikanska a ostatni stanovist¢?
4. Jsou tyto cile opravnéné?
Byly prosttedky zvolené k jejich dosazeni nezbytné?
6. Byly prostfedky zvolené pro jejich dosazeni primefené?

W

Pripady:

Connors v. The United Kingdom, 27. kv&tna 2004, Stiznost ¢. 66746/01
http://cmiskp.echr.coe.int////tkp197/viewhbkm.asp?action=open&table=1132746FF1FE2 A46
8ACCBCD1763D4D8149&key=16332&sessionld=6205893 & skin=hudoc-
en&attachment=true

Chapman v. The United Kingdom, 18. ledna 2001, stiznost ¢. 27238/95
http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkmé&action=html&highlight=2
7238/95&sessionid=6205893 & skin=hudoc-en




Buckley v. The United Kingdom, 25. zari 1996, 1996 — IV
http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkmé&action=html&highlight=B
uckley&sessionid=6205893 &skin=hudoc-en

Preklady citaci vynatych z odivodnéni rozsudku Evropského soudu pro lidska prava
v pripadu Connors proti Velké Britanii:

Zprava o poskytovani stanovist’ a podminkdch na obecnich cikanskych a travellerskych
stanovistich v Anglii (fijen 2002)

Je ziizeno okolo 320 obecnich stanovist, nabizejicich asi 5 000 pripojek... .. Odhadujeme, Ze
je ale stdle potreba zridit dalSich 1 000 az 2 000 rezidencnich pripojek v horizontu péti let.
Kromé toho je treba rovnéz néco mezi 2 000 a 2 500 dalSich pripojek na tranzitnich
stanovistich nebo pro tranzitni stdni pro ty, kdo stdle kocuji. .... Existuji objektivni prekazky
poskytovani stanovist, zejména v diisledku odporu usazenych komunit. Mnozi soudi, Ze véc by
vyreSila jen uprava zdkonné povinnosti, ktera by , povzbudila“ obce k poskytovdni stanovist.
Rovnéz by pomohlo, pokud by byla pro ucely iizemniho planovdni stanovisté postavena na
roven pozemkiim urcenym k bydlent.

Existuji urcité ndznaky, Ze stale méné Cikdnu a Travellerii v soucasné dobé celorocné kocuje,
a nékteri se , usazuji“ z celé vady kombinujicich se duvodi, které jsou pricitatelné jak
osobnim okolnostem v konkrétnim pripadeé, tak vzriistajicim obtizim spojenym s kocovanim a
hledanim bezpecnych stanovist k zastaveni, tak touhu po pohodinéjSim zpiisobu Zivota a
lepsim vzdélani pro déti.

Veétsina rezidencnich cikanskych a travellerskych stanovist' vykazuje velmi nizké procento
Sfluktuace svych obyvatel, jsou obvykle stabilni. Vétsina rodin Zije na stanovisti alespon 17
roky, coz plati pro 86% procent stanovist...Ackoliv se najdou vyjimky, poskytuji rezidencni
cikanska a travellerskd stanovisté obecné obrdzek stabilizovanych sidlist obydlenych
dlouhodobé obyvateli, kteri v priitbéhu roku jen mdlo kocuji. Miize tomu byt tak proto, Ze pro
mnoho obyvatel spociva pritazlivost stanovisté v moznosti bydlet v obytném privésu
(atraktivni z kulturnich dirvodu, a zaroven ponechadvajici otevifenou moznost budouciho
kocovani) a Zivota v kulturné vylucném spolecenstvi mezi prdteli a rodinou. To neznamend
nezbymé totéz jako uspokojit potreby kocovného nebo polokocovného obyvatelstva. Pro
mnoho obyvatel rezidencnich stanovist je kocovdni duchovni a kulturni stav mysli spiSe nez
kazdodenni realita.

Ptipad Somerset County Council v. Frederick Isaacs [2002] EWHC 1014

(preklad vynatkii ze soudniho rozsudku, kde soud cituje stanovisko ministerstva ve sporu o pripustnost dvojiho
reZimu na stanovistich)

,, ....zdkladnim rozdilem mezi stanovisti je potreba vys$Si miry flexibility na obecnich
cikanskych stanovistich, které je treba prizpiisobit kocovnému zpusobu Zivota jejich obyvatel.
Tak mohou Cikani zustavat na stanovistich kratkodobé, nebo si stani na 12 mésici



pronajmout a v dobé sezonnich praci pritom kocovat. Ostatni obecni a soukromd stanovisté
naproti tomu jsou urcena pro dlouhodobé rezidencni obyvatele, kde neni potreba takové
flexibility vzhledem k tomu, Ze tito obyvatelé neziji kocovnym zpiisobem Zivota ... Presto je zde
samozrejmé cela rFada Cikdmi kteri obyvaji stanovisté dlouhodobé, a cela fada jinych
obyvatel domu na koleckdch kteri se za Cikdny nepovazuji ale radéji kratkodobé obyvaji
soukroma stanovisté. Cilem rozdilné pravni upravy je zajistit variabilitu pravidel aby bylo
mozno uspokojit rozdilné potieby nejriznéjsich jednotlivcii a rodin, nejde o tridéni nebo
kategorizaci jednotlivcii nebo rodin. ...ZkuSenost ukazuje, Ze mistni samosprava by méla
problémy pri spravovani stanovist, pokud by zde vystéhovani bylo predmétem Siroké soudni
pravomoci odloZit nebo podminit vyklizeni. Je tieba podtrhnout, Ze existuje rovnovaha mezi
touto skutecnosti a prinosem flexibility (kterd jiz byla zminéna), Ze tato stanovisté poskytuji
nabidku odpovidajici riuznym potrebam Cikdmii.... "

The Human Rights Act 1998

and its impact on Travellers

Historical Background

Following the horrors of the Second World War, The European Convention on Human Rights was
launched on the 3th of September 1953. The Convention was signed up to by many European
nations, including the United Kingdom and only a handful of member states are not yet parties to it.
However, many countries, the UK being one of them, decided not to incorporate it into their own legal
systems at the time. What this meant was that, in those countries that had not incorporated the
Convention, individuals who believed their rights to have been violated, had to go through their own
country’s court system (i.e., exhaust all domestic legal avenues) before they could take the matter to
the European courts. In effect, this meant that any legal challenge brought on the grounds of a human
rights abuse could take up to 5 years or more to be heard.

Despite being one of the first to sign up to the European Convention on Human Rights, the UK has
been one of the last to incorporate it. Incorporation means turning the Convention and the rights
enshrined in it, into an Act of law enforceable within the country itself. In October 2000, the British
government finally incorporated the European Convention on Human Rights into UK law in the form of
The Human Rights Act 1998.

The Human Rights Act v the European Convention

The Human Rights Act 98 is not an exact duplicate of the European Convention, but a somewhat
trimmed down version. Most notably, Article 13, which allows for effective remedy when convention
rights have been breached, has been cut out.

This means that when the English courts find that a Convention right has been breached, they cannot
change legislation so as to avoid it happening again. They must instead issue a ‘declaration of
incompatibility. It will then be up to Parliament to do something about it and reform the law. This is
clearly a very serious omission and it was done so as not to give ‘undue’ power to the courts. It leaves
the power to change unjust laws very firmly in the hands of the politicians.

There are also restrictions on ‘standing’. This means that only persons directly affected by a violation
of human rights can take actions. This means that ‘third party actions’ (i.e., representative
organisations taking a case on behalf of an individual or group) will be restricted.

How the Human Rights Act works



To claim a breach of your human rights you must firstly show that you are a ‘victim’. "A person who
cannot show that he or she is personally affected by the law to a greater extent than any other person
may not claim to be a victim."

The relevant Articles, Protocols and Clauses of the Act with regards to Travellers are as follows:

Article 6 - Everyone in entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law.

Article 8 - Everyone has the right to respect for private and family life, his home and correspondence.

Article 11 - Everyone has the right to freedom of peaceful assembly and to freedom of associate with
others.

Article 14* - The enjoyment of the rights and freedoms set forth in this convention shall be secured
without discrimination on any ground, such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other status.

Protocol 1 Part 1 - Every natural or legal person is entitled to the peaceful enjoyment of his
possessions.

Clause 6 - It is unlawful for a public authority to act in a way which in incompatible with a Convention
right.

Clause 7 - A person who claims that a public authority has acted (or proposes to act) in a way which is
made unlawful by section 6 (1) may - (a) bring proceedings against the authority under this Act in the
appropriate court or tribunal, or - (b) rely on the Convention right or rights concerned in any legal
proceedings.

Clause 8 - In relation to any act (or proposed act) of a public authority which the court finds is (or
would be) unlawful, it may grant such relief or remedy, or make such order, within its powers as it
considers just and appropriate.

*It should be noted that Article 14 is not a ‘substantive’ right. In other words, it cannot be raised on its
own, but must be in conjunction with another breach. So whenever you see Article 14 raised, you will
always find it partnered with another rights such as Article 6 or 8, for example.

Perhaps one of the most important factors to understand with regard to both the European Convention
and the Human Rights Act is the concept of ‘proportionality.’ This is the central peg on which the Act
and the Convention hinge and it refers to a number of fundamental restrictions or conditions regarding
the rights enshrined in the Act.

What this means is that although you may establish that your rights under the Act have been violated,
the court must then decide whether or not this violation was proportionate in the individual
circumstances of the case. The Act states that no restrictions shall be placed upon these rights other
than:



"such as are prescribed by law and are necessary in a democratic society in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of health or morals
or for the protection of the rights and freedoms of others."

Gypsies and Travellers

The most relevant Articles of the European Convention on Human Rights for the purposes of
unauthorised encampments are 6, 8, 14 and Article 1 of the First Protocol.

In the case of Chapman v UK the European Court of Human Rights ((2001) 33 EHRR 18.) held that a
home set up without lawful authority could still be a ‘home’ within the terms of Article 8. This is further
confirmed in the Guidance. When a public authority is considering whether an interference with the
right to respect for home and family life is ‘necessary in a democratic society’, they will have to ask
themselves whether:

i) there is a pressing social need for it; and

i) it is proportionate to the aim pursued.

‘Proportionality’ brings into play other matters with regard to unauthorised encampments beyond the
(sometimes formulaic) duty to carry out of welfare enquiries. Public authorities will need to ask
themselves a number of questions before deciding whether to take eviction action. For instance: is the
land that the Gypsies or Travellers are residing on ‘inappropriate’? If they are moved on, where will
they go and are there any alternative temporary/transit sites available? What provision of sites has the
relevant local authority made for Gypsies and Travellers in its area? Thus it can be seen that the HRA
has had the effect of broadening the scope of those matters that a public body ought to take into
account before taking the step of using eviction powers.

http://www.gypsy-traveller.org/law/hra.htm

Vynatky z pripadu Connors:

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

1. Article 8 of the Convention provides as relevant:
“1. Everyone has the right to respect for his private and family life, his home...

2. There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

2. The parties were agreed that Article 8 was applicable in the circumstances of this case
and that the eviction of the applicant from the site on which he had lived with his family in his
caravans disclosed an interference with his right to respect for his private life, family life and
home.

3. The parties were also agreed, in the context of the second paragraph of Article 8, that
the interference was “in accordance with the law” and pursued a legitimate aim, namely, the
protection of the rights of other occupiers of the site and the Council as owner and manager of
the site.



4. The question remaining for examination by the Court is whether the interference was
“necessary in a democratic society” in pursuit of that aim.

A. Whether the interference was “necessary in a democratic society”

1. The parties’ submissions

(a) The applicant

5. The applicant contended that his eviction from the site interfered unjustifiably with his
rights under Article 8 of the Convention, as being unnecessary and disproportionate, in
particular as he was not given the opportunity to challenge in a court the allegations made
against him and his family. He denied that he or members of his family living on the plot had
breached any term of the licence as alleged by Council officers and stated that he had no
control over the conduct of visitors to the site, such as his adult sons or Michael Maloney.
There was significant support for his family from other occupiers of the site which
contradicted the situation as described by the Council. He disputed that it was reasonable or
proportionate to evict him and his family for reasons relating to other adults. The Council
failed to use other methods to control the alleged misbehaviour, such as injunctions or
committal proceedings against those adults who were committing the damage or nuisance and
appeared to make no distinction concerning the occupation of the two plots, 35 and 36. Nor
when the applicant gave undertakings in court on 14 April 2000 did the Council apply for
enforcement measures in respect of alleged breaches.

6. Contrary to the Government’s assertions, the applicant submitted that he had no means
of requiring the Council to substantiate its allegations against him and thereby resisting the
revocation of his licence or preventing the eviction. There was extensive dispute as to the
facts and allegations which could not be tested in the summary proceedings or in the judicial
review proceedings, which preceded the coming into force of the Human Rights Act 1998. No
opportunity was given for the submission of evidence, hearing or cross-examination of
witnesses on these matters. As a result, there was no meaningful assessment as to whether the
measures were proportionate or justified in pursuit of any legitimate aim. Following the
Human Rights Act 1998, the cases before the domestic courts showed that they would not
apply the Convention in such a manner as to overturn the system of security of tenure
provided for in the legislation.

7. The applicant submitted that, notwithstanding the Government’s explanations about
alternative provision, there was no evidence in West Yorkshire of any encouragement for
gypsies to purchase and occupy their own private sites. Gypsies in that area who wished
security of tenure could not move to privately run sites as there were none. On the contrary
there were many examples of enforcement action being taken against gypsies’ occupation of
their own land. Nor were there any temporary stopping places with basic facilities as
envisaged in Government circulars such as 18/94. Since the repeal of the 1968 Act, there had
been a reduction of 27% in local authority site provision for gypsies in Leeds, e.g. from 56
plots to 41. The applicant denied that he was advocating a single statutory framework for all
sites, arguing that a particular need for flexibility in gypsy provision could be reflected in
grounds available for possession (for example, unmaintained caravans, absence exceeding a
particular period), but not by ignoring the need to prove disputed facts. Different regimes
should not necessitate that gypsies on local authority sites lose the benefit of court protection
to test, for example, an alleged breach of licence. As a Council tenant faced with an allegation
of anti-social behaviour could argue his/her case in court, he saw no reason why a gypsy
facing such allegations should not be able to do so.



8. Asregarded the Government’s policy arguments, he referred to the October 2002 report
(paragraphs 55-63 above), which noted that there was in fact no clear national policy on
accommodation for gypsies and that the majority of occupants of local authority gypsy sites
lived a largely sedentary life, with a very low turnover of vacancies on such sites. In those
circumstances, it was not the case that these sites were needed, or used, for the minority of
gypsies who followed a substantially nomadic lifestyle and it was appropriate to bring site
provision more closely within mainstream housing as a form of specially adapted housing for
gypsies. It would be possible to safeguard the interests of the persons of nomadic habit by
designating certain pitches for “transit” while at the same time conferring security of tenure
on the majority of the residents of local authority gypsy sites. Similar exceptions for special
purposes occurred in the Housing Act 1985.

9. The applicant argued that difficulties of proving anti-social behaviour existed equally
on other mobile home sites, including privately run gypsy sites, and on housing estates, to
which security of tenure did apply. He saw no reason why, if it was reasonable and workable
for owners of privately run sites and housing associations and local authority landlords of
housing tenants to prove allegations, local authorities who ran gypsy sites could not be
required to the do the same. He noted that ample powers were available to a court to deal as a
matter of urgency with troublemakers, including the power to grant interim injunctions and
the powers under the Anti-social Behaviour Act 2003 which did not require the attendance of
witnesses in court. He also disputed that the regime as it existed brought any financial benefit
to gypsies through low costs as the cost of a pitch was variable, the average being much the
same as rent for a Council house and in his case being almost double.

10. Furthermore, the applicant submitted that in his case, which concerned interference
with an important right rendering his family homeless with loss of effective access to
education and health services, the margin of appreciation should be narrow rather than wide.
He considered that his case could be distinguished from Chapman v. the United Kingdom,
([GC] no. 27138/95, ECHR 2001-I, § 92), relied on by the Government, as that concerned a
local planning decision grounded in local knowledge and understanding of local conditions
whereas his case concerned assessment of a general policy at national level.

(b) The Government

11. The Government submitted the interference was justified as necessary in a democratic
society and was proportionate to its objectives. The applicant had agreed to occupy the plot on
the terms that neither he, his family nor guests would cause a nuisance and he had been
warned by the Council that he was in breach. In the circumstances, the Council was entitled to
revoke the licence. Similar terms would have applied to a secure housing tenant. Though the
licence did not require the Council to give the applicant the opportunity to challenge the
allegations of nuisance made against him, it was a public authority obliged to act lawfully,
reasonably, fairly and for the proper purposes for which its powers were conferred. Its
decisions were therefore amenable to judicial review and the applicant, who was legally
represented, was able to challenge the decision in judicial review proceedings where the High
Court found no evidence to doubt the reasonableness and procedural fairness of the Council’s
decision. The Council had also taken into account the needs of the applicant and his family in
the decision-making process. If there had been no proper basis for the eviction or the
applicant had mounted a substantial factual challenge to the asserted justification, the
domestic courts would have been able, through their scrutiny, to provide a remedy against
arbitrary action. There was however no substantial dispute as to the primary facts as the
applicant did not appear to deny that his sons and guests were causing a nuisance. This
procedure therefore provided the applicant with a series of important safeguards. In addition
to the remedy of judicial review, occupiers had, since 2000, a right of action under the Human



Rights Act 1998, pursuant to which the courts can consider directly claims of violation of the
Convention (see, for example, Somerset County Council v. Isaacs, paragraphs 47-50 above).

12. While they accepted that the statutory protection from eviction which the applicant
enjoyed in respect of the plot was more limited than if his caravan had been on a site other
than one provided by a local authority for gypsy accommodation, the Government emphasised
that statutory regulation of housing was a matter of some complexity and within the area in
which courts should defer to the decision of the democratically elected legislature. A wide
margin of appreciation applied equally to this situation as it did in the planning context (see
Chapman v. the United Kingdom, cited above, § 92). They argued that the limited degree of
protection was justified with regard to the differing aims of the statutory schemes concerned.
Regarding the provision for gypsies, it had to be recalled that the 1968 Act had sought to
remedy the grave shortage of sites for gypsies who led a nomadic lifestyle by placing a duty
on local authorities to provide such sites. By 1994, the Act was found to have served its
purpose as far as it could reasonably be expected to, with local authority sites providing the
largest contribution to the overall accommodation needs of gypsies. Policy then changed its
emphasis to encouraging gypsies to promote their own sites via the planning process. The
authorities were keeping the situation under review, as seen in the independent reports issued
in October 2002 and July 2003, which did not reveal that the exemption posed any problems
in practice in the operation of local authority gypsy sites. It was apparent in the latter report
that local authorities used their powers of eviction sparingly and as a sanction of last resort. It
remained however an important management tool.

13. Notwithstanding shifts in gypsy habits, the existing local authority supply of sites
remained an essential component of the Government’s strategy of ensuring an adequate level
of provision for gypsies and the policy of the legislation was to maintain and safeguard that
distinct supply. Thus the special regime of tenure applicable to local authority gypsy sites
reflected the need to ensure that local authorities were able to operate their gypsy sites in a
flexible way that met the special accommodation needs of gypsies consistent with their
nomadic lifestyle. To require local authorities to justify in court their management decisions
in relation to individual occupiers would add significantly to their administrative burden,
increasing costs and licence fees and would reduce the flexibility intended by the framework.
The domestic courts examining the cases of Isaacs and Smith concluded, in light of the
evidence submitted, that there remained objective justification for current legislative
arrangements on local authority gypsy sites (see paragraphs 47-53 above). The issues raised in
the recent reports were now the subject of a thorough Government review of policy, which
would include the existing regime of tenure on local authority gypsy sites and examine all the
competing interests. It was not the case that the reports established that this regime was
currently unjustifiable or that there was a readily identifiable and workable alternative regime
of greater security of tenure that would overcome the applicant’s complaints in this case.

14. The Government further explained that the policy and object of the mobile homes
legislation was to remedy a different problem, namely, the inequality of bargaining power
between the mobile home owner and the site owner, in which area there was a deficiency of
supply over demand which the private sites, run as businesses, were in a position to exploit,
by for example compelling a resident to buy his mobile home from the site owner and then
evicting him and forcing him to sell the home back at a significant undervalue. The 1983 Act
was designed specifically to remedy such abuses by giving residents of such sites stronger
security of tenure. On the other hand, the regime applicable to local authority gypsy sites
enabled disruptive occupiers to be dealt with quickly, preventing damage to the site and
forestalling the tendency of the other occupiers to leave to avoid the problem. There was the
practical advantage that this avoided the need to produce witnesses, there being a reported
reluctance for other occupiers to get involved or “inform” on rule-breakers.



2. The Court’s assessment

(a) General principles

15. An interference will be considered “necessary in a democratic society” for a legitimate
aim if it answers a “pressing social need” and, in particular, if it is proportionate to the
legitimate aim pursued. While it is for the national authorities to make the initial assessment
of necessity, the final evaluation as to whether the reasons cited for the interference are
relevant and sufficient remains subject to review by the Court for conformity with the
requirements of the Convention (see, among other authorities, Smith and Grady v. the United
Kingdom, nos. 33985/96 and 33986/96, 27 September 1999, §§ 88, ECHR 1999-VI).

16. In this regard, a margin of appreciation must, inevitably, be left to the national
authorities, who by reason of their direct and continuous contact with the vital forces of their
countries are in principle better placed than an international court to evaluate local needs and
conditions. This margin will vary according to the nature of the Convention right in issue, its
importance for the individual and the nature of the activities restricted, as well as the nature of
the aim pursued by the restrictions. The margin will tend to be narrower where the right at
stake is crucial to the individual’s effective enjoyment of intimate or key rights (see, for
example, Dudgeon v. the United Kingdom, judgment of 22 October 1981, Series A no. 45, p.
21, § 52; Gillow v. the United Kingdom, judgment of 24 November 1986, Series A, no. 104, §
55). On the other hand, in spheres involving the application of social or economic policies,
there is authority that the margin of appreciation is wide, as in the planning context where the
Court has found that “[i]n so far as the exercise of discretion involving a multitude of local
factors is inherent in the choice and implementation of planning policies, the national
authorities in principle enjoy a wide margin of appreciation (Buckley v. the United Kingdom,
judgment of 26 September 1996, Reports of Judgments and Decisions 1996-1V, p. 1292, § 75
in fine). The Court has also stated that in spheres such as housing, which play a central role in
the welfare and economic policies of modern societies, it will respect the legislature’s
judgment as to what is in the general interest unless that judgment is manifestly without
reasonable foundation (see Mellacher and Others v. Austria, judgment of 19 December 1989,
Series A no. 169, p. 27, § 45, Immobiliare Saffi v. Italy [GC], no. 22774/93, ECHR 1999-V, §
49). It may be noted however that this was in the context of Article 1 of Protocol No. 1, not
Article 8 which concerns rights of central importance to the individual’s identity, self-
determination, physical and moral integrity, maintenance of relationships with others and a
settled and secure place in the community (see, mutatis mutandis, Gillow v. the United
Kingdom, cited above, § 55; Pretty v. the United Kingdom, no. 2346/02, ECHR 2002-I1I,
Christine Goodwin v. the United Kingdom, no. 28957/95, § 90, ECHR 2002-VI). Where
general social and economic policy considerations have arisen in the context of Article 8
itself, the scope of the margin of appreciation depends on the context of the case, with
particular significance attaching to the extent of the intrusion into the personal sphere of the
applicant (Hatton and others v. the United Kingdom, [GC] no. 36022/97, ECHR 2003-..., §§
103 and 123).

17. The procedural safeguards available to the individual will be especially material in
determining whether the respondent State has, when fixing the regulatory framework,
remained within its margin of appreciation. In particular, the Court must examine whether the
decision-making process leading to measures of interference was fair and such as to afford
due respect to the interests safeguarded to the individual by Article 8 (see Buckley, cited
above, pp. 1292-93, § 76, Chapman v. the United Kingdom [GC], no. 27138/95, ECHR 2001-
I, § 92).

18. The wulnerable position of gypsies as a minority means that some special
consideration should be given to their needs and their different lifestyle both in the relevant



regulatory framework and in reaching decisions in particular cases (Buckley judgment cited
above, pp. 1292-95, §§ 76, 80 and 84). To this extent, there is thus a positive obligation
imposed on the Contracting States by virtue of Article 8 to facilitate the gypsy way of life (see
Chapman, cited above, § 96 and the authorities cited, mutatis mutandis, therein).

(b) Application in the present case

19. The seriousness of what was at stake for the applicant is not in doubt. The applicant
and his family were evicted from the site where they had lived, with a short absence, for some
fourteen to fifteen years, with consequent difficulties in finding a lawful alternative location
for their caravans, in coping with health problems and young children and in ensuring
continuation in the children’s education. The family was, in effect, rendered homeless, with
the adverse consequences on security and well-being which that entails. The Council, and the
Government in these proceedings, took the view that the eviction was justified by a breach of
the licence conditions, the applicant being responsible for causing nuisance on the site. The
applicant contested that he was at fault. It is not for the Court however to assess in retrospect
whose version of events was correct as the Council in evicting the applicant relied instead on
the power to give 28 days notice to obtain summary possession without proving any breach of
licence. While it was variously alleged by Council officers that the applicant’s licence
conditions had been breached due to the unruly conduct of persons on his pitch and contended
by the applicant that any problems arose from adult visitors from off the site over whom he
had no control, the respective merits of the arguments were not examined in the County Court
proceedings, which were only concerned with the fulfilment of the formal conditions for the
eviction. The central issue in this case is therefore whether, in the circumstances, the legal
framework applicable to the occupation of pitches on local authority gypsy sites provided the
applicant with sufficient procedural protection of his rights.

20. The serious interference with the applicant’s rights under Article 8 requires, in the
Court’s opinion, particularly weighty reasons of public interest by way of justification and the
margin of appreciation to be afforded to the national authorities must be regarded as
correspondingly narrowed. The Court would also observe that this case is not concerned with
matters of general planning or economic policy but with the much narrower issue of the
policy of procedural protection for a particular category of persons. The present case may also
be distinguished from the Chapman case (cited above), in which there was a wide margin of
appreciation, as in that case, it was undisputed that the applicant had breached planning law in
taking up occupation of land within the Green Belt in her caravans and claimed, in effect,
special exemption from the rules applying to everyone else. In the present case, the applicant
was lawfully on the site and claims that the procedural guarantees available to other mobile
home sites, including privately run gypsy sites, and to local authority housing, should equally
apply to the occupation of that site by himself and his family.

21. The Government have argued, firstly, that there is a need to exempt local authority
gypsy sites from security of tenure provisions that apply in other areas of accommodation.
Government policy sought to cater for the special needs of gypsies who live a nomadic
lifestyle and this, they emphasised, required flexibility in the management of local authority
sites. They argued, secondly, that the power to evict summarily was a vital management tool
in coping with anti-social behaviour as without speedily removing troublemakers the other
gypsy families would tend to abandon the site rather than assisting the local authority by
“informing” on others and giving evidence in formal court procedures. As a subsidiary
argument, they submitted that the additional costs of court procedures could increase the fees
applicable to gypsy sites and thus act to the overall detriment of the gypsy population as a
whole.



22. As regards the nomadism argument, the Court notes that it no longer appears to be the
case that local authority gypsy sites cater for a transient population. The October 2002 report
(see paragraphs 55-63 above) indicates, as has been apparent from the series of cases brought
to Strasbourg over the last two decades, that a substantial majority of gypsies no longer travel
for any material period. Most local authority sites are residential in character. On 86% the
residents have been in occupation for three years or more and there is a very low turnover of
vacancies. Of an estimated 5,000 pitches, only 300 are allocated as transit pitches. It is not
apparent that it can be realistically claimed that the majority of local authority sites have to
provide, or aim to provide, a regular turnover of vacancies to accommodate gypsies who are
travelling round or through the area. The Court is not persuaded therefore that the claimed
flexibility is related in any substantial way to catering for an unspecified minority of gypsies
who remain ‘nomadic’ and for whom a minimum of transit pitches have to be made available.
It appears that there are in fact specific sites designated as “transit” sites and that these are
distinguished from the vast majority of other local authority gypsy sites. The material before
the Court certainly does not indicate that eviction by summary procedure is used as a means
of maintaining a turnover of vacant pitches or of preventing families from becoming long-
term occupants.

23. As regards the use of summary eviction as a tool in controlling anti-social behaviour,
the Court would note that the 2003 report indicates that it is in fact only rarely used — on 5%
of sites — and that some local authorities considered that the licence status of gypsies made
them second-class citizens and would prefer to regularise their position to bring them into line
with other forms of social housing (see paragraphs 64-66). The mere fact that anti-social
behaviour occurs on local authority gypsy sites cannot, in itself, justify a summary power of
eviction, since such problems also occur on local authority housing estates and other mobile
home sites and in those cases the authorities make use of a different range of powers and may
only proceed to evict subject to independent court review of the justification for the measure.
Notwithstanding the assertion that gypsy attitudes to authority would make court proceedings
impractical, it may be noted that security of tenure protection covers privately run gypsy sites
to which the same considerations would appear also to apply. Consequently the Court is not
persuaded there is any particular feature about local authority gypsy sites which would render
their management unworkable if they were required to establish reasons for evicting long-
standing occupants. Nor does it find any indication that the gypsies would lose the advantage
of low financial costs attaching to local authority sites. According to the submissions of the
applicant, which were not contested by the Government, local authority gypsy sites do not
benefit from particularly low licence fees and in his case he had to pay double the rate of a
local authority housing tenancy.

24. Nor does the gypsy population gain any benefit from the special regime through any
corresponding duty on the local authority to ensure that there is a sufficient provision for them
(see P. v. the United Kingdom, no. 14751/89, decision on admissibility of 12 December 1990,
Decisions and Reports 67, p. 264, concerning the regime applicable before the repeal of
section 6 of the Caravan Sites Act 1968 and paragraphs 35-36 above). The October 2002
report noted that 70% of local authorities did not have any written gypsy/traveller
accommodation policy and commented that this reflected the lack of a specific duty on local
authorities to consider their needs (paragraph 58 above). Since the 1994 Act came into force,
there has been only a small net increase in the number of local authority pitches. The case of
Chapman, together with the four other applications by gypsies decided by the Grand Chamber
(Beard v. the United Kingdom, no. 24882/94, Coster v. the United Kingdom no. 24876/94,
Jane Smith v. the United Kingdom, no. 25154/94, and Lee v. the United Kingdom,
no. 25289/94, judgments of 18 January 2001), also demonstrate that there are no special



allowances made for gypsies in the planning criteria applied by local authorities to
applications for permission to station of caravans on private sites.

25. The Government have pointed out that the domestic courts, since the entry into force
of the Human Rights Act 1998, have examined the Convention issues in similar cases and
found no violations of Articles 14 or 8. The Court notes that the High Court has reviewed the
lack of security of tenure of gypsies on local authority sites in a number of cases. There is
force in the Government’s argument that some weight should be attached to the views of
national judges who are in principle better placed than an international one to assess the
requirements of the society because of their direct and continuous links with that society.
However, in Isaacs, the judge commented that he was not over-impressed by the vagueness of
‘experience’ relied on by the Government in justifying the necessity of the regime (see
paragraph 50 above), while in Smith, the judge implied that he would have no difficulty in
concluding that there were a substantial majority of gypsies who were no longer nomadic
whose position could immediately be safeguarded by some new legislation (paragraph 53
above). The Court would observe that the domestic courts stopped short of finding any breach
of the provisions of the Convention, having regard infer alia to the perceived existence of
safeguards that diminished the impact on the individual gypsy’s rights and to a judicial
reluctance to trespass on the legislative function in seeking to resolve the complex issues to
which no straightforward answer was possible. The domestic courts’ position cannot therefore
be analysed as providing strong support for the justification of continuing the current regime.

26. The existence of other procedural safeguards is however a crucial consideration in this
Court’s assessment of the proportionality of the interference. The Government have relied on
the possibility for the applicant to apply for judicial review and to obtain a scrutiny by the
courts of the lawfulness and reasonableness of the Council’s decisions. It would also be
possible to challenge the Council for any failure to take into account in its decision-making
relevant matters such as duties towards children (see paragraph 42 above). The Court would
recall that the applicant sought permission to apply for judicial review and that permission
was refused. In the applicant’s case, his principal objection was based not on any lack of
compliance by the Council with its duties or on any failure to act lawfully but on the fact that
he and the members of the family living with him on the plot were not responsible for any
nuisance and could not be held responsible for the nuisance caused by others who visited the
site. Whether or not he would have succeeded in that argument, a factual dispute clearly
existed between the parties. Nonetheless, the local authority was not required to establish any
substantive justification for evicting him and on this point judicial review could not provide
any opportunity for an examination of the facts in dispute between the parties. Indeed, the
Government drew the Court’s attention to the Court of Appeal’s decision in Smart, where it
was held that to entitle persons housed under homelessness provisions, without security of
tenure, to have a court decide on the facts of their cases as to the proportionality of their
evictions would convert their occupation into a form of secure tenure and in effect undermine
the statutory scheme (paragraph 54 above). While therefore the existence of judicial review
may provide a valuable safeguard against abuse or oppressive conduct by local authorities in
some areas, the Court does not consider that it can be regarded as assisting the applicant, or
other gypsies, in circumstances where the local authority terminates licences in accordance
with the applicable law.

27. The Court would not under-estimate the difficulties of the task facing the authorities in
finding workable accommodation solutions for the gypsy and traveller population and accepts
that this is an area in which national authorities enjoy a margin of appreciation in adopting
and pursuing their social and housing policies. The complexity of the situation has, if
anything, been enhanced by the apparent shift in habit in the gypsy population which remains
nomadic in spirit if not in actual or constant practice. The authorities are being required to



give special consideration to a sector of the population which is no longer easy to define in
terms of the nomadism which is the raison d’étre of that special treatment.

28. However, even allowing for the margin of appreciation which is to be afforded to the
State in such circumstances, the Court is not persuaded that the necessity for a statutory
scheme which permitted the summary eviction of the applicant and his family has been
sufficiently demonstrated by the Government. The power to evict without the burden of
giving reasons liable to be examined as to their merits by an independent tribunal has not been
convincingly shown to respond to any specific goal or to provide any specific benefit to
members of the gypsy community. The references to “flexibility” or “administrative burden”
have not been supported by any concrete indications of the difficulties that the regime is
thereby intended to avoid (see, mutatis mutandis, Larkos v. Cyprus, [GC], no. 29515/95,
ECHR 1999-1, where in finding a violation of Article 14 in conjunction with Article 8
concerning the difference in security of tenure provisions applying between tenants of public
and private housing, the Court did not find that the difference in treatment could be justified
by the argument that giving the applicant the right to remain indefinitely in a State-owned
dwelling would fetter the authorities’ duty to administer State-owned property in accordance
with constitutional and legal requirements). It would rather appear that the situation in
England as it has developed, for which the authorities must take some responsibility, places
considerable obstacles in the way of gypsies pursuing an actively nomadic lifestyle while at
the same time excluding from procedural protection those who decide to take up a more
settled lifestyle.

29. In conclusion, the Court finds that the eviction of the applicant and his family from the
local authority site was not attended by the requisite procedural safeguards, namely the
requirement to establish proper justification for the serious interference with his rights and
consequently cannot be regarded as justified by a “pressing social need” or proportionate to
the legitimate aim being pursued. There has, accordingly, been a violation of Article 8 of the
Convention.

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION

30. Article 14 of the Convention provides:

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other status.”

31. The Court has found above a violation of Article 8 of the Convention. No separate
issue arising under Article 14 of the Convention, the Court finds it unnecessary to consider
this complaint further.

III. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 1

32. Article 1 of Protocol No. 1 provides as relevant:

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law
and by the general principles of international law.”

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws
as it deems necessary to control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.”



33. The applicant complained that during the eviction the Council interfered with his
personal property by removing essential possessions from the pitch and retaining various
items. They failed to return the property promptly and, when they did, dumped it on the
roadside.

34. The Court notes that the applicant does not allege that possessions were damaged or
lost or that the actions of the Council were unlawful, in which latter case it would have been
possible to take action in the courts. To the extent therefore that the removal of the property
was a consequential element of the eviction of the applicant and his family from the local
authority site, the Court does not find that it raises any separate issues from those considered
under Article 8 above and thus finds it unnecessary to examine the complaint further.

IV. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION

35. Article 6 § 1 of the Convention provides as relevant:

“In the determination of his civil rights and obligations ..., everyone is entitled to a fair ... hearing ... by an
independent and impartial tribunal established by law.”

36. The applicant complained under Article 6 that he was unable in the summary
possession proceedings to challenge the Council’s allegations of nuisance whether by giving
evidence himself or calling witnesses. The applicant was at a substantial disadvantage given
the terms of the licence, in respect of which he had not been in a free bargaining position.
There was no equality of arms and he was denied any effective access to court against the
very serious interference with his home and family.

37. The Court considers that the essence of this complaint, that his eviction was not
attended by sufficient procedural safeguards, has been examined under Article 8 above and
may be regarded, in the present case, as absorbed by the latter provision. No separate issue
therefore arises for determination.

V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

38. Article 13 provides:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated shall have an effective
remedy before a national authority notwithstanding that the violation has been committed by persons acting
in an official capacity.”

A. The parties’ submissions

39. The applicant submitted that he had no possibility of obtaining a determination in
court of the disputed facts and allegations relied on by the Council in determining his licence.
Judicial review did not provide an effective method of challenging the Council’s actions as it
did not involve testing of the evidence, while in the summary proceedings the judge had no
discretion to investigate the matters but was required to order possession under the terms of
Order 24.

40. The Government did not consider that any issue arose, in particular as no arguable
claim of a violation was disclosed for the purposes of Article 13 of the Convention. In any
event, the applicant could challenge the reasonableness of the Council’s actions in judicial
review proceedings and require the Council to show in the County Court that they had
lawfully determined the licence. The applicant could also have taken action against any



individual officer who had acted unlawfully and the law of tort was available to remedy any
unlawful interference with his property.

B. The Court’s assessment

41. According to the Court’s case-law, Article 13 applies only where an individual has an
“arguable claim” to be the victim of a violation of a Convention right (see Boyle and Rice v.
the United Kingdom, judgment of 27 April 1988, Series A no. 131, § 52).

42. The Court has found above that there has been a violation of Article 8. An “arguable
claim” therefore arises for the purposes of Article 13.

43. However, the Court recalls that Article 13 does not go so far as to guarantee a remedy
allowing a Contracting State’s primary legislation to be challenged before a national authority
on grounds that it is contrary to the Convention (see James and others v. the United Kingdom,
judgment of 21 February 1986, Series A no. 98, § 85, A. v. the United Kingdom,
no. 35373/97, ECHR 2002-X, §§ 112-113). The applicant’s complaints related in essence to
the exemption conferred on local authority gypsy sites by the Mobile Homes Act 1983.

44. The Court thus concludes that the facts of the present case disclose no violation of
Article 13 of the Convention.



