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Situace:' Po plném pievzeti politické moci komunistickou stranou v unoru 1948 dochazelo
v Ceskoslovensku k systematické likvidaci veskerych pozistatkl kapitalismu v narodnim
hospodafstvi a jeho socialnich projevi ve struktufe spolenosti. K tomuto cili sméfovala
zejména kolektivizace zemédélstvi, jejiz soucasti byla likvidace tzv. kulaka.

Tzv. akce ,K* (kulaci) byla zaméfena na wvystéhovavani (deportace) urcitych
zemédélskych rodin. Hlavnim nastrojem procesu vedouciho k rychlé likvidaci stfedniho
zemédéelského stavu, ktery tvoril nejdynamictéjsi Cast socialn€é ekonomické struktury cs.
zemédélstvi, byl soustavny trestni postih (,,provozovateli) piedem vytipovanych
zemédélskych zavodi v kategorii nad zhruba 15 ha. Profesionalni autoritu hospodaiti na
téchto zavodech, spolu s jejich jesté nedavnym hospodatskym a politickym vlivem na vesnici,
povazovali kolektivizatofi za hlavni pfekazku vtazeni nizSich rolnickych vrstev do obtizné se
formujicich JZD. Proto byly témto vét§im zemédélcim soustavou promyslenych opatieni
uméle zt€zovany az znemoznovany podminky pro splnéni nepfiméfene vysokych vyrobnich a
dodavkovych ukola (zakaz najimani pracovnich sil, odebirani zemédélskych stroji a budov,
zabory pudy pro komasacni ucely a vytlacovani , kulak(“ na nekvalitni okrajové pozemky,
apod.). Za neplnéni 1 evidentné nerealnych povinnosti byli takovi hospodafi v rychlém
soudnim €1 spravnim fizeni postihovani vysokymi tresty, pfi¢emz od roku 1951 byl kromé
odnéti svobody a penézité pokuty ve vétSiné pripadu vyslovovan i trest propadnuti jméni a
zakaz pobytu v misté dosavadniho bydlisteé. Tyto vedlejsi tresty se v podminkach celkove
pokleslé zakonnosti vztahovaly kromé ,provinilého” a odsouzeného hospodafe i1 na jeho
manzelku, déti, rodiCe, event. sourozence. Na takto ulozené tresty navazoval ve vytipovanych
ptipadech dal§i nezakonny akt — pfikaz k vyst€éhovani z obce a urCeni nového bydlisté a
pracovi§té mimo uzemi vlastniho okresu a kraje, u v€koveé pokrocilych osob pak ufedné
pfikazany pobyt v zafizeni pro ,prestarlé” osoby. K divodim, pro které byly ,kulacké”
rodiny ur¢ovany k vysidleni, patfila na prednim misté hlediska politicka (jejich odmitavy
postoj k pounorovému rezimu, nesouhlas s kolektivizaci, aj.) a hospodarska (z4jem o ziskani
pudy, budov, strojti, potaht, plemenného stada ¢i jiného majetku pro JZD).

Akce probihala na podkladé tajné Smeérnice ministri narodni bezpeCnosti, vnitra a
spravedlnosti ze dne 22. 10. 1951, o Gpravé pomérii rodinnych pfislusnikii odsouzenych
vesnickych bohacu.

Akce byla organizovana a evidovana centralné. Jejimi garanty a vykonavateli byli
oviem nejen Gstiedni, nybrz i krajské, okresni, mistni, vesnické a zavodni organizace KSC a
ustfedni 1 izemni organy, piipadné slozky SNB, ministerstev vnitra, zemedélstvi, narodni
bezpecnosti, soudu, prokuratury a finan¢ni prokuratury.

V pribéhu akce ,K“ bylo podle oficialnich seznamG v archivech ministerstva
spravedlnosti vystéhovano témér 2 000 rodin. Ve skutecnosti jich vSak bylo zifejmé vice, byt
presny pocet postizenych se nikdy nepodafilo zjistit. Jednalo se tedy o akci velkého rozsahu.

Nasledky pro vétsinu vystéhovanych zemédélskych rodin predstavovalo zbaveni
majetku, donuceni zit a pracovat v pfevazné naprosto nevyhovujicich a zdravi Skodlivych
podminkach, vzdalenych mnohdy stovky kilometri od puvodnich domovil, soustavné
ponizovani lidské dustojnosti jejich a Clenu jejich rodin, pronasledovani jich i ¢lent rodiny
vcetné déti, jimz byl odepfen pristup k vy$Simu vzdélani a jejich schopnostem odpovidajicimu

! Dany upraveny text byl piebran z materialii vztahujici se k seminaii: K moZnostem trestniho postihu vyhanéni
zemédélskych rodin z pudy v ramci akce ,,K* v obdobi let 1951 — 1953 jako zlocinii proti lidskosti a dalSich
trestnych Cinu z pohledu statniho zastupitelstvi.



pracovnimu uplatnéni, predCasna umrti starych a nemocnych ¢lenti takovych rodin v disledku
ztraty domova a prozitého utrpeni. K napraveé spachanych kiivd, zejména k umoznéni navratu
vSech vystéhovanych osob do pivodnich domovt, i po zruseni akce opravdu nedoslo. Akce
K tak zfejmé splnila ucel, pro ktery byla urcena, byt 1 byl takovy ucel oficialn€ popiran - a
to likvidace kulak jako tfidy.

Otazky:
1. Lze akci , K* kvalifikovat jako zloCin proti lidskosti
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The international legal provisions on war crimes and crimes against humanity have been adopted and
developed within the framework of international humanitarian law, or the law of armed conflict, a
special branch of international law which has its own peculiarities and which has gone through an
intense period of growth, evolution and consolidation in the last 50 years.

The rules of humanitarian law concerning international crimes and responsibility have not always



appeared sufficiently clear. One of the thorniest problems is that relating to the legal nature of
international crimes committed by individuals and considered as serious violations of the rules of
humanitarian law [1]. As regards the traditional tripartition — crimes against peace, war crimes and
crimes against humanity — this paper will be devoted essentially to the latter two categories, which
are more closely linked to the core of international humanitarian law and are of major interest at this
tormented end of the twentieth century. Indeed, the world today is confronted by a disturbing
proliferation of conflicts which are no longer international in nature [2], as was traditionally the case,
and in which the basic problem regarding the classification of offences seems to be that the
borderline between war crimes and crimes against humanity appears blurred. In any case, both types
of crime, together with the crime of genocide, come under the broader concept of crimina juris
gentium. The category of crimes against peace has been left aside as its scope is more uncertain and
the particular features it presents imply a close connection with jus ad bellum issues.

The following section will attempt to analyse the development of crimes within the international legal
and jurisdictional framework, starting with the most doubtful precedents (even from the distant past)
and then concentrating primarily on the decisions of the Nuremberg and Tokyo International Military
Tribunals. The activities of these Tribunals marked the beginning of an important legal evolution,
which was later more clearly defined with the setting-up of the ad hoc Tribunals for the former
Yugoslavia and for Rwanda and, last but not least, with the diplomatic conference that adopted the
Rome Statute of the International Criminal Court.

A brief conclusion will provide some general remarks and touch on the prospect of evolution in the
international system in keeping with various trends manifested within the United Nations [3],
especially within its International Law Commission.

War crimes and crimes against humanity: origin and evolution of a legal sphere

Before the Nuremberg and Tokyo trials

Already in the Ordinance for the Government of the Army, published in 1386 by King Richard II of
England, limits were established to the conduct of hostilities and — on pain of death — acts of
violence against women and unarmed priests, the burning of houses and the desecration of churches
were prohibited. Provisions of the same nature were included in the codes issued by Ferdinand of
Hungary in 1526, by Emperor Maximilian II in 1570 (humanitarian rules are found in Articles 8 and
9) and by King Gustavus II Adolphus of Sweden in 1621 [4]. Article 100 of the Articles of War
decreed by Gustavus II Adolphus established that no man should “tyrannise over any Churchman, or
aged people, Men or Women, Maydes or Children”.

The earliest trial for war crimes seems to have been that of Peter von Hagenbach, in the year 1474
[5]. Already at the time — as during and after the Nuremberg Trial — punishment of the accused
hinged on the question of compliance with superior orders [6]. Charles the Bold, Duke of Burgundy
(1433-1477), known to his enemies as Charles the Terrible, had placed Landvogt Peter von
Hagenbach at the helm of the government of the fortified city of Breisach, on the Upper Rhine. The
governor, overzealously following his master’s instructions, introduced a regime of arbitrariness,
brutality and terror in order to reduce the population of Breisach to total submission. Murder, rape,
illegal taxation and the wanton confiscation of private property became generalized practices. All
these violent acts were also committed against inhabitants of the neighbouring territories, including
Swiss merchants on their way to the Frankfurt fair. When a large coalition (Austria, France, Bern and
the towns and knights of the Upper Rhine) put an end to the ambitious goals of the powerful Duke
(who also wanted to become king and even to gain the imperial crown), the siege of Breisach and a
revolt by both his German mercenaries and the local citizens led to Hagenbach’s defeat, as a prelude
to Charles’ death in the battle of Nancy (1477).

Already the year before Charles was killed, the Archduke of Austria, under whose authority von
Hagenbach was captured, had ordered the trial of the bloody governor. Instead of remitting the case
to an ordinary tribunal, an ad hoc court was set up, consisting of 28 judges of the allied coalition of
States and towns. In his capacity as sovereign of the city of Breisach, the Archduke of Austria
appointed the presiding judge. Considering the state of Europe at the time — the Holy Roman Empire
had degenerated to the point where relations among its different entities had taken on a properly
international nature, and Switzerland had become independent (even though this had not yet been
formally recognized) — it can be concluded that the tribunal was a real international court. [7]

At the trial, a representative of the Archduke acted as plaintiff, stating that von Hagenbach had
“trampled under foot the laws of God and man”. More precisely, the defendant was charged with
murder, rape, perjury and other malefacta, including orders to his non-German mercenaries to Kkill



the men in the houses where they were quartered so that the women and children would be
completely at their mercy. The defence essentially played the card of compliance with superior
orders, considering that “Sir Peter von Hagenbach does not recognise any other judge and master
but the Duke of Burgundy”, whose orders he could not dispute. “Is it not known that soldiers owe
absolute obedience to their superiors ?” This basic consideration was underlined by the fact that the
Duke himself had personally confirmed and ratified ex post factum “all that had been done in his
name”. Von Hagenbach requested an adjournment to ask for confirmation from the Duke, but the
tribunal refused, because this request was considered contrary to the laws of God and because the
defendant’s crimes had already been established beyond doubt. Therefore, the tribunal found the
accused guilty, and, deprived of his rank of knight and related privileges (because he had committed
crimes which he had the duty to prevent), von Hagenbach was executed following the Marshal’s
order : “Let justice be done”.

This case is extremely interesting for several reasons. While it is not easy to establish that the acts in
question were war crimes, since most of them were committed before the formal outbreak of
hostilities, at the time (as today) the borderline between war and peace was difficult to distinguish
and more “fluid” than in later centuries. In any case, Breisach had to be considered as occupied
territory. Moreover, even if it is difficult to classify these acts as war crimes, they can nevertheless be
considered as early manifestations of what are now known as “crimes against humanity”.

Several centuries elapsed before the foundations were laid for incriminating individuals for war
crimes considered as grave violations of the law applicable in international armed conflicts. During
the American Civil War (1861-1865), President Abraham Lincoln issued the Lieber Code (Instructions
for the Government of Armies of the United States in the Field, General Orders No. 100, of 24 April
1863) [8]. Prepared by Francis Lieber, professor of law at Columbia College in New York, and revised
by a board of officers, this text represents the first attempt to codify the laws of war. Under Article
44 “all wanton violence committed against persons in the invaded country, all destruction of
property”, “all robbery, all pillage or sacking” and “all rape, wounding, maiming or killing of such
inhabitants” are punishable (these acts are strictly in the field of war crimes). In Article 47, “crimes
punishable by all penal codes”, like “arson, murder, maiming, assaults, highway robbery, theft,
burglary, fraud, forgery and rape”, committed by an American soldier on the territory of an enemy
State, are considered as if they had taken place “at home” and are severely punished. Even if only
destined for American soldiers and only binding on them, the Lieber Code had an important influence
on military regulations of other armies as well.

A further leap was made in the twentieth century. After the First World War, the Treaty of Versailles
of 28 June 1919 — in its Articles 228 and 229 — established the right of the Allied Powers to try and
punish individuals responsible for “violations of the laws and customs of war” [9]. In particular,
Article 228 declared that “the German Government recognizes the right of the Allied and Associated
Powers to bring before military tribunals persons accused of having committed acts in violation of the
laws and customs of war”. The German government therefore had the duty to hand over “all persons
accused”, in order to permit them to be brought before an allied military tribunal. In the case of an
individual “guilty of criminal acts against the nationals of more than one of the Allied and Associated
Powers”, the possibility of setting up an international tribunal was provided for.

Moreover, Article 227 stated that Kaiser Wilhelm II of Hohenzollern was responsible “for a supreme
offence against international morality and the sanctity of treaties” and the Allied Powers agreed to
establish “a special tribunal” composed of judges appointed by the United States, Great Britain,
France, Italy and Japan to try the accused. “In its decision the tribunal will be guided by the highest
motives of international policy, with a view of vindicating the solemn obligations of international
undertakings and the validity of international morality.” The Powers also agreed to submit a request
to the government of the Netherlands for the Emperor’s surrender, an initiative that failed. As can be
seen, the provisions of this article anticipated the category of “crimes against peace”, which was to
emerge after the Second World War.

The Hague Conventions of 1899 and 1907 and the Geneva Convention of 1929 Relative to the
Treatment of Prisoners of War had no provisions on the punishment of individuals who violated their
rules [10]. Only the 1929 Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armies in the Field had a somewhat weak provision in Article 30 [11]. But these
Conventions were to be referred to later in the Nuremberg Judgement.

Nuremberg and Tokyo International Tribunals

It was only after the Second World War that a movement started up within the international
community which clearly began to shape a deeper consciousness of the need to prosecute serious
violations of the laws of war [12], with regard both to the traditional responsibility of States [13] and



to the personal responsibility of individuals [14]. The horrible crimes committed by the Nazis and the
Japanese led to a quick conclusion of agreements among the Allied Powers and to the subsequent
establishment of the Nuremberg and Tokyo International Military Tribunals “for the trial of war
criminals whose offences have no particular geographical location whether they be accused
individually or in their capacity as members of organisations or groups or in both capacities” [15].
These special jurisdictions also took into account the new categories of crimes against humanity [16]
and crimes against peace.

Article 6 of the Charter of the Nuremberg International Military Tribunal established the legal basis
for trying individuals accused of the following acts:

— Crimes against peace : the planning, preparation, initiation or waging of a war of aggression, or a
war in violation of international treaties [17], agreements or assurances, or participation in a
common plan or conspiracy for the accomplishment of any of the foregoing.

— War crimes : violations of the laws and customs of war. A list follows with, inter alia, murder, ill-
treatment or deportation into slave labour or for any other purpose of the civilian population of or in
occupied territory, murder or ill-treatment of prisoners of war or persons on the seas, the killing of
hostages, the plunder of public or private property, the wanton destruction of cities, towns or
villages, or devastation not justified by military necessity.

— Crimes against humanity : murder, extermination, enslavement, deportation, and other inhuman
acts committed against any civilian population, before or during the war, or persecutions on political,
racial or religious grounds in execution of or in connection with any crime within the jurisdiction of
the Tribunal, whether or not in violation of the domestic law of the country where perpetrated [18].

As far as jurisdiction ratione personae is concerned, it covered “leaders, organisers, instigators and
accomplices” who had taken part in the formulation or execution of a common plan or conspiracy to
commit any of those crimes: all of them were considered for “all acts performed by any persons in
the execution of such plan”.

International legal heritage after the Nuremberg and Tokyo trials

The Nuremberg trials (and, with a minor impact, the Tokyo trials) produced a large number of
judgements, which have greatly contributed to the forming of case law regarding individual criminal
responsibility under international law [19]. The jurisdictional experience of Nuremberg and Tokyo
marked the start of a gradual process of precise formulation and consolidation of principles and rules
during which States and international organizations (namely, the United Nations and the
International Committee of the Red Cross) launched initiatives to bring about codification through the
adoption of treaties. As early as 11 December 1946 the UN General Assembly adopted by unanimous
vote Resolution 95(I), entitled “Affirmation of the Principles of International Law Recognised by the
Charter of the Nuremberg Tribunal” [20]. After “having taken note” of the London Agreement of 8
August 1945 and its annexed Charter (and of the parallel documents relating to the Tokyo Tribunal),
the General Assembly took two important steps. The first one was of considerable legal importance :
the General Assembly “affirmed” the principles of international law recognized by both the Charter
and the Judgement of the Nuremberg Tribunal. This meant that in the General Assembly’s view the
Tribunal had taken into account already existing principles of international law, which the court had
only to “recognize”. The second was a commitment to have these principles codified by the
International Law Commission (ILC), a subsidiary organ of the UN General Assembly. Through this
resolution the UN confirmed that there were a number of general principles, belonging to customary
law, which the Nuremberg Charter and Judgement had “recognized” and which it appeared important
to incorporate into a major instrument of codification (either by way of a “general codification of
offences against the peace and security of mankind” or even as an “international criminal code”). By
the same token the resolution recognized the customary law nature of the provisions contained in the
London Agreement [21].

In 1950, the ILC adopted a report on the “Principles of International Law Recognised in the Charter
of the Nuremberg Tribunal and in the Judgement of the Tribunal” [22]. The ILC report does not
discuss whether these principles are part of positive international law or not, or to what extent. For
the ILC, the General Assembly had already “affirmed” that they belonged to international law. The
ILC therefore limited itself to drafting the content of these principles.

Principle I states that “any person who commits an act which constitutes a crime under international
law is responsible therefor and liable to punishment”. It constitutes official recognition of the fact that
an individual — in the broadest sense (“any person”) — may be held responsible for having



committed a crime. And this may be the case even if the act is not considered a crime under
domestic law (Principle II). Principles III and IV provide that a person who acts in his capacity as
head of State or as a government official and one who acts on the orders of the government or of a
superior are not thereby relieved of responsibility. These two principles affirm what was established
in Articles 7 and 8 of the Nuremberg Charter. Article 8, on superior orders, accepted the possibility of
mitigation of punishment “if the Tribunal determines that justice so requires”.

Principle IV of the ILC text modifies the approach: the individual is not relieved of responsibility
“provided a moral choice was in fact possible to him”. This leaves a great discretionary power to the
tribunals that are called upon to decide whether or not the individual did indeed have a “moral
choice” to refuse to comply with an order given by a superior.

Principle VI codifies the three categories of crime established by Article 6 of the Nuremberg Charter.
What was defined in the London Agreement as “crimes coming within the jurisdiction of the Tribunal”
has now been formulated as “crimes under international law”, using the same wording found in
Article 6. Principle VI represents the core of a possible international criminal code. The affirmation of
the Nuremberg principles by the 1946 General Assembly resolution and their formulation by the
International Law Commission were important steps toward the establishment of a code of
international crimes entailing individual responsibility. But further progress lay ahead.

Already on 9 December 1948, on the eve of the adoption of the Universal Declaration of Human
Rights, an important development of the concept of crimes against humanity led to the adoption (by
56 votes to none) of the Convention on the Prevention and Punishment of the Crime of Genocide
[23]. The Convention, which entered into force on 12 January 1951, clearly classifies genocide,
whether committed in time of peace or in time of war, as a crime under international law. Article 2
defines genocide as “acts committed with the intent to destroy, in whole or in part, a national,
ethnical, racial or religious group”, such as killing members of the group, causing serious bodily or
mental harm to them, deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part, imposing measures intended to prevent births within the
group, forcibly transferring children of the group to another group. Article 3 of the Convention states
that such acts are considered punishable as are various degrees of involvement in them: conspiracy
to commit the acts, direct and public incitement, attempts or complicity. But it is Article 4 that
establishes the obligation to punish not only “rulers” or “public officials”, but also “private
individuals”. As for Article 6, it places the competence to try offenders in the hands of both domestic
and international tribunals.

It follows that this important Convention introduces a new crime under international law, directly
linked to the legal category already established by Article 6 of the Nuremberg Charter, that of crimes
against humanity. And, again, international treaty law goes far beyond the traditional boundaries of
State responsibility, underlining that individuals are “in the front line” with respect to obligations
under a particular branch of international law. And, in keeping with the previous documents, the
Genocide Convention offers a broad definition of the crime of genocide and of various levels of
participation in it (direct acts, conspiracy, incitement, attempts, complicity). The customary nature of
the principles which form the basis of the Convention has been recognized by the International Court
of Justice. [24]

Shortly afterwards, the four Geneva Conventions of 12 August 1949, drafted on the initiative of the
ICRC in the wake of the dramatic experiences of the Second World War, reshaped the entire treaty-
based system dealing with the protection of war victims [25]. The parties to these Conventions
undertake the basic general obligation “to respect and to ensure respect” for their rules “in all
circumstances” (Article 1 common to the four treaties).

An entire chapter of each of the Geneva Conventions deals with acts against protected persons. They
are called “grave breaches” [26] — and not war crimes — [27], but they are undoubtedly crimes
under international law. These acts are defined in detail in Article 50 of the First Convention, Article
51 of the Second Convention, Article 130 of the Third Convention and Article 147 of the Fourth
Convention, and include crimes such as wilful killing, torture or inhuman treatment (including
biological experiments), wilfully causing great suffering or serious injury to body or health, extensive
destruction or appropriation of property, compelling a prisoner of war to serve in the forces of a
hostile power or wilfully depriving him of the right to a fair and regular trial, unlawful deportation, the
transfer or confinement of a protected person, and the taking of hostages “not justified by military
necessity and carried out unlawfully and wantonly”. As far as the scope of application ratione
personae is concerned, the Conventions establish the responsibility of the direct authors of those
grave breaches and that of their superiors. The scope of the rules is, in fact, very wide since the word



“person” comprises both civilians and combatants, whether the latter are members of official or
unofficial forces.

The Hague Convention of 14 May 1954 for the Protection of Cultural Property in the Event of Armed
Conflict commits the contracting parties to protecting what is called the “cultural heritage of all
mankind”. They have “to take, within the framework of their ordinary criminal jurisdiction, all
necessary steps to prosecute and impose penal or disciplinary sanctions” upon those persons “who
commit or order to be committed a breach” of the Convention. [28]

The two 1977 Protocols additional to the Geneva Conventions of 1949 have added more precise rules
to what has become an extensive legal system [29]. In particular, Article 11 strengthens the
protection of individuals as far as their physical and mental health and integrity are concerned by
stipulating that serious violations constitute a grave breach of international humanitarian law.
Moreover, Article 85 adds a great number of violations to the already existing list of grave breaches.
Again, with Article 1 of Protocol I, parties undertake “to respect and ensure respect” for the Protocol
“in any circumstances”.

Evolution in the 1990s: from the ad hoc Tribunals to the International Criminal Court

An important step in the lengthy process of developing rules on individual criminal responsibility
under international law was taken with the setting-up of the two ad hoc Tribunals for the prosecution
of crimes committed, respectively, in the former Yugoslavia (ICTFY) and in Rwanda (ICTR). These
Tribunals represent major progress towards the institution of a kind of permanent jurisdiction. But
they have also provided clarification as regards the substance of what is becoming a sort of
international criminal code, in the sense envisaged by the UN General Assembly in its Resolution 95

(I). [30]

The various UN Security Council resolutions on the establishment of tribunals for the prosecution of
individuals responsible for acts committed in the former Yugoslavia and in Rwanda contain provisions
on acts punishable under international law [31]. In particular, Articles 2, 3, 4 and 5 of the Statute of
the International Tribunal for the former Yugoslavia enumerates the different crimes coming under
the jurisdiction of the court. Article 2, on grave breaches of the 1949 Geneva Conventions, gives the
Tribunal the power to prosecute persons “committing or ordering to commit” such grave breaches.
Article 3 enlarges the scope to cover violations of the laws and customs of war. Article 4 reproduces
Articles 2 and 3 of the 1948 Genocide Convention.

Article 5 authorizes the Tribunal to prosecute persons responsible for crimes committed against
civilians in armed conflicts “whether international or internal in character”. In the already codified
tradition, Article 7 gives a wide scope to “individual criminal responsibility”, covering all persons who
“planned, instigated, ordered, committed or otherwise aided and abetted in the planning, preparation
or execution of a crime”. The responsibility of a person with an official position (head of State or
government, government official) and the effects of superior orders are treated in Article 7 along the
same lines as in the Nuremberg Charter and the ILC report of 1950 (Principles III and IV). Reference
is made to the possibility of mitigation “if the International Tribunal determines that justice so
requires” (as in Article 8 of the Charter).

The Statute of the Rwanda Tribunal appears slightly different, but the global approach of its
provisions does not reveal major differences. [32]

This great corpus of principles and rules, all this legal heritage has now been codified in an organic
way in a single instrument, the Rome Statute of the International Criminal Court (ICC), adopted by a
UN diplomatic conference on 17 July 1998 [33]. Articles 5 to 8 of the Statute deal with the definition
of the crimes coming under the jurisdiction of the ICC. They are “the most serious crimes” and are
“of concern to the international community as a whole” (Article 5). This is a comprehensive definition
which covers, from a genuinely universal perspective, both “grave breaches” and “serious violations”
of the Geneva Conventions and of the laws and customs of war in general. Such offences contravene
the legal and ethical rules and principles of the international community.

The Rome Statute has adopted a new typology of crimes, with four categories instead of three:
genocide, crimes against humanity, war crimes and crimes of aggression. As indicated earlier, this
paper leaves aside the problem of whether or not the crime of aggression constitutes a “crime
against peace”, as defined in the Nuremberg Charter, or a “crime against the peace and security of
mankind”, as defined in the Draft Code prepared by the International Law Commission. Article 6 of
the Rome Statute confirms, in the same words, the provisions of the 1948 Genocide Convention and
represents a further step towards the codification of principles and rules which appear to be generally



accepted. It is with Articles 7 and 8 that a major evolution has taken place in respect of crimes
against humanity and war crimes. Here, detailed provisions have replaced those of Article 6 of the
Nuremberg Charter and of their successive formulations.

“Crime against humanity” means — in a comprehensive definition — an act “committed as part of a
widespread or systematic attack directed against any civilian population, with knowledge of the
attack” (Article 7) [34]. It belongs to general, customary international law and it has been defined in
several instruments subsequent to the Nuremberg Charter and its Article 6. A clear indication of what
constitutes a crime against humanity is given by the International Tribunal for the former Yugoslavia
in its decision on the Erdemovic case : “Crimes against humanity are serious acts of violence which
harm human beings by striking what is most essential to

them : their life, liberty, physical welfare, health and/or dignity. They are inhumane acts that by
their extent and gravity go beyond the limits tolerable to the international community, which must
perforce demand their punishment. But crimes against humanity also transcend the individual
because when the individual is assaulted, humanity comes under attack and is negated. It is
therefore the concept of humanity as victim which essentially characterises crimes against humanity”
[35]. Obviously, no distinction is made between war and peace, international or internal armed
conflicts [36]. What is identified as the core principle is the concept of humanity itself. The individual,
the victim, becomes part of a much broader concept : that of mankind. There is a close link here to
the Martens Clause, as codified by the Hague Convention No. IV of 1907, which in its preamble refers
to “the principles of the law of nations, as they result from the usages established among civilised
peoples, from the laws of humanity, and the dictates of public conscience”, and confirmed by Article
1 of 1977 Additional Protocol I. [37]

The structure of Article 7, with its two parts, reflects a new approach: the first part enumerates acts
that constitute crimes against humanity and the second offers definitions for some of them. The
inclusion of murder, extermination, enslavement and deportation simply confirms the Nuremberg
heritage. What in the Nuremberg Charter was generally referred to as “other inhuman acts
committed against any civilian population”, in the Rome Statute becomes a list of acts which takes
into account the dramatic experiences of populations over the last 50 years in both international and
domestic conflicts and even in times of so-called peace: “imprisonment or other severe deprivation of
physical liberty in violation of fundamental rules of international law; torture, rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilisation, or any other form of sexual violence
of comparable gravity; enforced disappearance of persons, apartheid”. Each one of these acts is
defined in the second part of Article 7. As can be seen, a considerable number of them are crimes of
a sexual nature. Since the Hagenbach case, the behaviour of certain men in conflicts and other
situations of violence has gone dramatically beyond what at the time was considered as the crime of
rape: today such crimes have become “widespread” and “systematic” [38]. But the seriousness of
the crime has always been the same: “He that forces any Woman to abuse her, and the matter be
proved, he shall dye for it” [39]. Moreover, the acts committed in the former Yugoslavia have given
rise to the concept of “ethnic cleansing”, which has been commented on by the ICTY, particularly in
its decision on the Review of Indictment against Karadzic and Mladic [40]. Article 7 ends the list with
a broad category: “other inhumane acts of a similar character intentionally causing great suffering or
serious injury to body or mental or physical health”. Such a definition leaves the door open to the
future inclusion of other acts, thus taking into account the fact that cases brought before domestic
and international jurisdictions have shown men to be only too capable of enlarging on this category
of crime, which constitutes the most serious violation of the idea of humanity itself.

Article 8 of the Rome Statute deals with the traditional concept of war crimes. A comparison between
the list it contains and that found in Article 6 of the Nuremberg Charter shows that the process of
defining various acts as war crimes has developed enormously and led to an enlarged and more
detailed codification. [41]

In a broad sense, war crimes come under the jurisdiction of the ICC, in particular when “committed
as a part of a plan or policy or as part of a large scale commission of such crimes” (Article 8). This
means that the ICC is also given jurisdiction over acts committed by individuals [42]. Several
categories of crime are dealt with. The first is the grave breaches established by the Geneva
Conventions. The second comprises “other serious violations of the laws and customs applicable in
international armed conflict, within the established framework of international law”. The list which
follows is extremely detailed, with 26 types of act or behaviour. It is the longest list of crimes ever
included in an internationally binding instrument. The third category refers to serious violations of
Article 3 common to the Geneva Conventions, which pertains to armed conflicts not of an
international character and covers acts committed against persons taking no active part in the
hostilities (such as violence to life and person, in particular murder of all kinds, mutilation, cruel



treatment and torture; and outrages upon personal dignity, in particular humiliating and degrading
treatment, the taking of hostages and refusal to grant judicial guarantees “recognised as
indispensable”). A fourth is related to “other serious violations of the laws and customs applicable in
armed conflicts not of an international character”. The last two categories are followed by clauses
excluding from the ICC’s jurisdiction acts committed in situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence “or other acts of similar nature”. The
general right of States to maintain or establish law and order or to defend their unity and territorial
integrity “by all legitimate means” is expressly recognised [43]. In any case, the fourth category
applies to situations of “protracted armed conflict between governmental authorities and organised
armed groups or between such groups”, that is, the vast majority of contemporary internal conflicts.

A few concluding remarks

The categories of war crimes, crimes against humanity and genocide, considered as part of the
broader category of crimina juris gentium, have developed in a significant and considerable way since
the Second World War. [44]

A proliferation of treaties and constant work to expand the scope of international law by creating new
jurisdictions and by clarifying concepts both in legal provisions and in judicial decisions are the
salient features of the evolution described in these pages.

When Article 6 of the Nuremberg Charter was adopted, its provisions on war crimes were already
declaratory of general international law of customary origin. War crimes were violations of existing
provisions of jus in bello. The Nuremberg Judgement stated in that regard that “with respect to war
crimes, however, as has already been pointed out, the crimes defined by Article 6, Section b, of the
Charter were already recognised as war crimes under international law. They were covered by
Articles 46, 50, 52 and 56 of the Hague Convention of 1907, and Articles 2, 3, 4, 46 and 51 of the
Geneva Convention of 1929. That violation of these provisions constituted crimes for which the guilty
individuals were punishable was too well settled to admit of argument” [45]. As we have seen,
however, the customary origins of rules on war crimes go back nearly half a millennium.

The notion of crimes against humanity appears to have undergone the greatest development. Under
the Nuremberg Charter, crimes against humanity were linked to war crimes (which in turn were
connected to crimes against peace). The point of reference was the Second World War, and crimes
were considered only if committed before or during that war. But the Judgement anticipated the
autonomous character of such crimes : Julius Streicher and Baldur von Schirach were convicted
solely of crimes against humanity [46]. For Streicher, this led to the death sentence. Although
explicitly recognized only after the Second World War, crimes against humanity were taken into
account already long before as they were seen to be closely linked to the principle of humanity,
which is a cornerstone of humanitarian law. Von Hagenbach and others responsible for crimina juris
gentium, in war, in peace and in borderline situations, committed acts which could be termed crimes
against humanity under international law. After 1946, it appeared beyond any doubt that this
category of crimes had become part of customary international law. The judgement of the ICTY in
the Tadic case affirmed it openly. The Rwanda Statute considers crimes against humanity an
autonomous category. The connection with war crimes has disappeared: Article 1 of the 1968
Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity, referring to crimes against humanity under Article 6 of the Nuremberg Charter, completes
the wording with “whether committed in time of war or in time of peace”. [47]

If war crimes and crimes against humanity are now two autonomous, self-sustained categories, it
cannot be denied that they are often closely linked in modern conflicts, especially in connection with
crimes against the civilian population. Murder, deportation and other acts in the long lists that appear
in recent instruments are clear examples of connection and overlapping. The four Geneva
Conventions and Protocol I codify a significant range of acts and situations which demonstrate that
violations can be classified both as war crimes and crimes against humanity.

An important contribution to the evolution of the concept of individual criminal responsibility has
been made by the Draft Code of Offences against the Peace and Security of Mankind, prepared by
the International Law Commission. Already in the 1951 and 1954 drafts [48], Article 1 provided that
“offences against the peace and security of mankind are crimes under international law, for which the
responsible individual shall be punished”. Article 1 of the 1996 text now states that “crimes against
the peace and security of mankind are crimes under international law, and punishable as such,
whether or not they are punishable under national law” [49]. According to Article 2, “a crime against
the peace and security of mankind entails individual responsibility”. As far as the list of acts is
concerned, the Draft Code takes into account all the developments described above. The crime of
genocide (Article 17) reflects the 1948 Convention, with the same wording as in Article 6 of the Rome



Statute. For crimes against humanity, the Code (Article 18) adds that acts are “instigated or directed
by a Government or by any organisation or group”. The list is, however, less detailed than that in
Article 7 of the Rome Statute. In particular, instead of mentioning the crime of apartheid, the Code
includes it in a general provision on “institutional discrimination on racial, ethnic or religious grounds
involving the violation of fundamental human rights and freedoms and resulting in seriously
disadvantaging a part of the population”. War crimes are listed more or less in the same way as that
later chosen for Article 8 of the Statute, but in a less extensive formulation. However, all the different
categories of crime mention the acts as “committed wilfully in violation of international humanitarian
law”. A new provision on the protection of the natural environment is introduced which says that “in
the case of armed conflict, using methods or means of warfare not justified by military necessity with
the intent to cause widespread, long-term and severe damage to the natural environment and
thereby gravely prejudice the health or survival of the population”.

Article 19 adds a further provision relating to crimes against UN and associated personnel committed
with a view to preventing or impeding an operation involving such personnel. The only exclusion is
when UN personnel are engaged as combatants against organized armed forces in an enforcement
action authorized by the Security Council under Chapter VII of the UN Charter. In that case, “the law
of international armed conflicts applies”. The protection of UN personnel under the Rome Statute is
included in Article 8 (b) iii and (e) iii.

Not only has the typology of crimes entailing individual responsibility been enlarged and given a
clearer outline, but some general principles have also been laid down. When an act is being
considered, the crime of omission is taken into account. Starting with the judgement of the US
military commission in the General Yamashita case on atrocities committed against the civilian
population in the Philippines, failure to prevent a crime from being committed has been considered to
be an act as serious as the crime itself and deserving of equal punishment. “Where murder and rape
and vicious revengeful actions are widespread offences, and there is no effective attempt by a
commander to discover and control the criminal acts, such a commander may be held responsible,
even criminally liable, for the lawless acts of his troops.” [50] Articles 86 and 87 of Additional
Protocol I and the Rome Statute clearly take the same line.

Another important development should be mentioned here in relation to the practice of codifying
international law: there is a growing connection between humanitarian law and human rights law.
Indeed, some recently adopted provisions of humanitarian law appear clearly influenced by human
rights rules and standards of protection. The Rome Statute refers to concepts like “personal dignity”,
the prohibition of “humiliating and degrading treatment”, “judicial guarantees”, the prohibition of
“persecution” (as “intentional and severe deprivation of fundamental rights contrary to international
law by reason of the identity of the group or collectivity”), discrimination and apartheid. These
concepts have all been established in the main instruments adopted by the UN for the protection of
the rights of the individual. However, the principle of humanity is at the core of international
humanitarian law and forms the basis of all the developments discussed in this paper [51]. Moreover,
the principle of individual responsibility has clearly been established by humanitarian law.

Finally, there is a growing reciprocal influence between treaty-based and customary international
law. Customary law has come to play a role of paramount importance, since contemporary
humanitarian law applicable in armed conflicts is no longer limited to the Geneva Conventions and
their Additional Protocols. Customary law has accelerated the development of the law of armed
conflict, particularly in relation to crimes committed in internal conflicts. In this respect, the case law
established by the ad hoc Tribunal for the former Yugoslavia has made an important contribution.
[52]

We have come a long way since the 1474 Hagenbach case. But the basic idea underlying the legal
heritage whose foundations were laid many years ago and which has since been developed remains
the same: the principle of humanity must be considered as the very heart of a legal system aimed at
providing protection against criminal acts committed by individuals, both in war — whether internal
or international — and in peace. This is not only a moral duty, but a basic obligation under
international customary law.

The laws of humanity and the “dictates of public conscience”, today as well as in the past, call for
exceptional efforts aimed at promoting principles and rules designed to ensure effective protection of
the individual, who is to a dramatically increasing extent the victim of acts of generalized violence.
The “peace and security of mankind”, together with the protection of human rights and severe
sanctions for serious violations and grave breaches of humanitarian law applicable in armed conflicts,
are among the international community’s major assets. For this, we should be grateful first and
foremost to the International Committee of the Red Cross on the 50th anniversary of the Geneva



Conventions of 12 August 1949. [53]
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