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Gl The Challenye of Formalizin

COWCT.URION

“There has been n lendency among commentalors to assume that Lhe
discovery of cracks in the edifice of Jule nincteenth-century legal forialism
led alitost immediately 1o the birth of a new jurisprudence. This was not
the case. There was never, in Amercan jurlsprudence, anything so
extravagant ss @ ‘revolt against formalism® ** There was, rather, only a
pradual, somewhat hesitant development wway from late nincteeath-
century legal thinking, The great (orerunners of American legal reslism,
Hotmes and Pound, were not committed anti-formalists. Hobmes was the
master of ambiguity,. while Pound was the master of recantalion. And
while some realists were intent on sesing the latter pay for his sing, with the
lormer they had little guarrel. S '

The idea of a revolt against [ormalism implies the cmergence of an
explicil philosophy of anti-formalism; but between the eras of Langdedl and
Pound, na sach legal philosophy emerged. Certain ideas and argumenis at
variance with the ideclogy of formalism came to fruition, for sure, bot i
was et until the emergance of legal realism that these ideass and arguments
bapan to Luke the shape of a general jurisprudence. Even this interpreta-
tion of events requires qualification. Although realism was essentrally
apposed to legal formalism, nol all realists shared the same anti-formalist
autiook. Formalism meant differenl (hings for different Tcalists. Some
realists criticized primarily the tradition of Tangdell, others the tradition of
Taissez-faire; and even among those realists criticizing the same wradition,
there often existed discernible differcnees of perspective and cmphasis.
Whao was, and whal il meant to be, a realist is not entively clear. All thaf &
cerlain s that some so-callcd realists, despite their opposition to the
tradition of legal foemalism, did not, in their writings, extricate themselves
rmee and for all from the elutches of that tradition, Legal realism, we might
sy, was not entirely anti-formatist; for legal {ormalism, oflen heavily
disgnised, persisted snder the realist banner.

™ For an example of o legal philosopher subseribing to the ‘revalt apainst Foranalism
tabtacy, see Martin P, Golding, *Turisprudencs and Leeak Philosophy in Twenlieth-Ceniry
America—hajor Themes and Deovelapments”, faf. Leg. Edee., 36 (LHBGY, 48180 at 443,

2
The Evolution of @ Mood

When the clamoue of purtisan debate tacdes, scholars are presumably in
a posilion to judpe historical events more clearly and completety.
Certanly distance is essential for any adequale cvalnation of Tezgul
realisw’, that ditfuse, exciling, infuriating, jnetenlious, perceptive,
ane incamplete 'movement” which was bors a1 the turn of the CETUTY,
matired in the bwventies, dominated mnch of the thirtics, and then . . .

what? Perhaps cven in the seventics owr perspeclive is not yet quite
. long anongh,’

bovndaries. With cxasperation and flipparcy in equal measnre, John
__Hunry Schlegel has suggested that legal roatism ‘s jusl » name. Like
_‘_‘-::hicken soup”, it means what we choose to call 72

 I'hat a lega! histotian who has patienily and assiduously charted the
emergence, the key ligures and the sccomplishments of legal reatism
sl_lu_:mlci reach this canclusion is at onee instructive and dispiriting. Realism,
quite sinply, remaing as elusive as it has been influential. The quolalion
which opens this chupter is lustralive of the fact that academies have
failed to grapple successfully with the idea of legal realism as a peculiar
jurisprudential phenomenon, Fundamenial o the approach taken here is
r‘t_}e idea that realism forms but part of 4 broader intellectual and politicsl
history, and that it is Impartast 1o try to voderstand not only what realism

TV Edward A Pureed], Je., review of W Twining, Kurl Liswellya wnd the Kealiss Movement
- dm, J. Leg. Fist,, 29 (1075}, 2405 at 240. |
ks ’“: Tohn Henry Sehlegel, “Vhe Ten Thousand oftar Checstion®, Stanfard L Rev, £1 {14959y
- 43:)_—6? at 4583; and sce mme generally William Twining, “Talk shout Realism®, Mew Vi
. IJ'HHf._L. Rev., &2 ([285), 32084, According to Twining, nost atteanpts at explaining the
.. eaning of Ylepal realism’ ubimately re-emphasize the arnbignity and wagucness of the oo,

American legal realism is one of lhe great paradoxes of modern
- Jurisprndence. Mo other jurisprudential tendeney of the twenticth century
- has exerted such & powerlul influence on legal thinking while remaining so
 ambignous, unsettled and nndefined. More than anything else, this baok is
- 8 testament to the intellectual impact of legal realism. Yet the distinctive-
_-ness of the mark which realism hias made on modem legal thought is more

than malched by the indeterminacy of its conceplual and thematic

Rnirabor.
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i The Fveldution of @ Monod

was but, equally, what it bequeathed v modern jurisprudential culture.
This demands an exawination of the thearstical and political character-
istics of realism, nod simply to demonsirate how it failed to live up to its
ambitions, but also to illustrate how certain of its messages have been
neglected wnd suppressed.’

Perhaps it seems contradictory to suggest that realism hes excrted 2
powerful influence over the dircetion of modern junisprudence while
simultanecusly being negleeted and suppressed. Bul there is no contradic-
tion, for in different felds of jurisprudence realism has beewn treated
differently. In one arca of modern American jurisprudence, critical lepal
studhics, realism has for the most part been treated i a fairly positive
fashion, as the beginning of the so-called ‘revoll’ against legal fotmalism (a
‘revolt’ which proponents of critical lsgal studics have attempted to
rekindle). In other areas, realism has proved influential precisely because
it is perceived as the primary probletn to be surmounted. Legal theorists
have tended more geaerally to view tealivm as a rather barren wasteland,
titlered by various clichéd und larpely discredited arpuments and asscr-
tioms.® “The law is what judges do’, “judges are only human’, “siimuli and
hunches, not rules, form the basis of judicial decision-making™—these and
similar adages represent a common perception of logal realism: realism,
that is, #s the jurisprudence of legal incertitude and arbiiraciness. To a
certain degrec, this outlook can be found in the literature of lepal reafism.
Rul that is not all that there is to be found. There 18 much more besides,
and it is important to try to excavale that which the caricature of realism
leaves buried.

Not that there is no teason to take the carieature seriously. Hostility
towards the view that lepal Tules play a limited, sometimes negligible role

¥ By far th best histoeical studics of legal realism ave thaose of Laura Kalman and Juhn
Henry Schlegel. See Lawra alman, Legel Realimm af Yale: I327-1950 (Chapel T
University of Marth Crrolisa Press, 18868 Jobn Henry Schlegel, *American Lv_agal Realism
and Bmpirical Social Scicnoe: From 1he Yake Experence’, Bumilfa_!_.. Rev_, 28°(19749], 45?—
536 'American Legal Realism and Empirca) Social Science: The Singular Case of Endechill
Woore’, Buffale £ Rev., 20 (1080Y, t95-323; Ameriean Legad Rfm!r':lm und Empivical Soecial
Sctemee (Chapel Hill; Universily of Morih Carolioa Press, fortheoming I‘J‘)EI'SJ. For my awn
gmaltscale studies of garticular realist flences and themes, zee Neil Thuxbury, “Some
Radiealism abont Realism? Thurman Atooll and the Pelitics of Modera Jurisprudence’,
Crxford S Leg, Shuts, 10 (19903, 11-41; 'Robert Habe and the Econamy ul‘Leg:J.I Foree”,
Mod, f.. Rev., 53 {1900], 4214, 'Terone Frank and the Logacy of Legal Realism®, frl. ,Lﬂ.w
and Society, 14 (19, 175..205; '1n the Twilight of Legal Ecatism: Fred Redell and the Limits
af Lega) Critique’, Oxford J. Ley. Steds,, 11 (1991), 353-95, N

4 Gpe Robert W. Gordon, ‘Totrodoction: 1, Willard Hurst and the Corunon Law Traditioe
in Amcrican Legal Histonography”, Faw and Seciedy Rew,, 10 (1975], 9-35 af 3 fn. 11,
Cordon notes that commenlators o leaal realism have been nclined to treal propotients of
the tendency ‘as (rather inept) Jegal philosophers’, therchy underplaying the considerable
extent to which mosl realists were concerned with legal doctrine and procedure.

The Bvelution of a Meod 57

in the process of jucicial decision-making contributed significantly to the
demise of realism. From the 1930s onwards, realist jurisprudencs sutfered
4 geries of inercasingly penetrative body-blows as American fepal philo-
sophers, tormented by the spectre of MNazism, became ever more
determined 1o discover democratic values, rational processes, neutral
principles and, ultimately, inteprity in the law. Realism suftfered o form of
caricalure in British jurisprudence too, owing largely to the fact that, with
the publication of EI. L. A. Hart's The Concept of Law in 1201, rule-
seeplicism came gradeally [0 be regarded by legal philosophers as lidle
more than a convenient if somewhat feeble sparring partner for the
philosophy of legal positivism.®
In tecend limes, and although bused on certain fundamental diflerenees,

the American jurisprudential tradition of uncovering values, processes and
principles in the law and the Brilish positivist tradition of Harl and his
successars have crossed paths, This first occurred when ITart and Lon
Fuller debated the moral content of legal aulhority, snd it happencd again

when Ronald Dworkin rejected Hart's so-called rule of recognition in-
favour of the idea of principled decision-making.” There is no need here to

re-tread what is, for most lepal philusophoers, familiar termlary, But ong

crucial point should be poted. Although there Bas Peen more of an

emphasis of differences than 3 meeting of minds between the supparters of
and the detractors from legal positivism, supporters and defractors alike

appoar o be united on at least one matter: representatives of both sides of

the debate either implicitly or explicitly distance their own particular

perspectives from the caricatured version of legal reatism. Placed in the

contest of madern positivisl and positivisi-inspired jurisprudence, realism,

caticatured, appears to be whelly uneslightening, since it oot only

undermines the slatus of legal rules in the provess of judicial decision-

making, but also implicitly denies the credibility of any Lheory of objcclive

or inlerpeetive legal values. Teor the realist, according to the popular

burlesque, the kaw is simply what lepal officials—usuaily judges—ila when

setlling disputes; and what judges do, being human, is settle disputes on

the basis of their intuitions as to what is dpht or wrong, just of unjusé—

¥ BzeH. L. A Hard, The Concept of Law (Oxford: Clavendon Press, (461}, 1345, also E,
Hunter Faylar, I, 'H, L. A, Hart's Coneept of Law in the Parzpective of American Leadl
Realismy’, Mod, L. Ree | 35 (1972), 60620,

¢ See . E. A, Hart, ‘Pasilivism and the Separation of Law and Motals’, Harvard L, Rev,,
FI(ERS8Y, 393G29; Lon L. Fuller, "Positivism and Fidelity to Law—A Heply to Professor
Farl', Hervard L. few., 71 (1258), 630-72; Tw Mowality af Law (New Haven, Conn.: Yale
tlniversity Press, 1964%, 157-242; TL L. AL Hart, review of L. L. Fulter, Fhe Morality of
Law, Harveed L. Rev., 78 (1903), V28105, and, for a generad discussios, Travid Lyons, Sifies
and the Rude of Law [Cambridpe: Canbridge University Pross, 1984}, 746,

? Yoo Wonald Pworking Taking Rights Serivosdy {London! Dreckwocth, 1977}, 14-130,
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70 The Evolution of « Mood

his ideological or philusophical views, belicves that it is imporiant regularly
to foeos altention on the law in action at any given time and 1o iry 10
describe 7s honestly as possible whal is to be seen.’'® There werc,
incvitably, realists who did nol quite share this helief; just as there have
heen lawyers whe, though not realists, have subseribed 1o this belief quile
assiduously.”” Logomachy over ‘legal realism’, it seems, s a cul-de-sac.'"

In an inspired study of American legatl theory, Roeboerl Summers
jettisoned the term ‘legal fealism’ in an effort to introduce inte juris-
prudential discoursc a comparably less vague nomenclature. Summers
arpues (hat it s more appropriate o conceive of a tradition of ‘pragmatic
Instrimentalism’ in American jurisprudence. This Lerm, he claims, depicts
accurately the philosophical premisses underpinning the early twentieth-
century jurisprudential reaction against legal formalism. ‘Legal realisim’, in
conteast, lacks terminological preeision.'” In arguing as much, however,
Summers concedes that he does not anbicipate a steaight terminological
swap, The upshat of this s 4 thesis somewhat less persuasive Lthan i first
appears. While, within the specific context of his own study, Summens
offers convincing arguments for dispensing with the term ‘legal realism’,
these arguments rather lack vahidity when applied to the use of the term by
vlhers. The reason for this hinges opos his conception of pragmatic
mstrumentzbsm. For Summers, this term is of necessity defined by the
ideas of those whom he considers to qualify for the dtle of pragmatic
instrumentalist,® Yet, by his criteria, various figures commounly
considered 1o be *realists’ would not in fact gualify [or the title. Moreover,
at least three of bis so-called pragmatic instrumentalists—Oliver Wendell
Holmes, John Chipman Gray and Roscoe Pound—are nol usually
described as tealisls, but as ‘profoercalists’. While it s with some
justificalion that Summers eriticizes the term ‘realism’ as descriptively
inapposite, his own conception of pragmalic instrumeatalism denotes only
a highly circumseribed group of realists and realist [orebears. Some realists

¥ Taining, sepee . 17, 7

" Sre g Cuide Culabresi, 4 Conmnon Law for the Age of Stules (Cambridpe, Mass.:
arvard Univessity Pross, 1982); passiny and esp. po BB, (As & scholar, 1t is iy ot to lack in
dark places and ¥ to doscribe, o preciscly a5 T can, what 1 see”); and of. also, in a simlar
yein, Chuitde Chlabresi, letier ta Faul T Carrington, in * “0f Law and the River”, and of
Wililism and Acudemin Freedom’, faf. Leg Bdiie,, 3% (1985), 1-26 at 231

W OWitieid B, Rumble, Ir., American Lepal Rewfisar: Skepticiom, Reform, and ehe Seeiciof
Progess {Tthaca, NY: Cornell Universily Press, 1968), 43,

¥ Robert 8. Summers, fastrumentalivn and American Legaf Theary (1thaca, WY: Coraclt
University Fress, 1982), 36-7. For # similar reservation conccrning ‘pragumatic instrument.
alism, see Twining, supra . 2, 33940 fh, 21 .

¥ Summers, sgpee 1, §¥, 230 Summers fists cleven pragnatic nstrumentalists: Johm
Chipmom Gray, Oliver Wendell Holmes, Fr., Joln Dewey, Rosooe Pound, Walter Wheeler
Cook, Juseph Binghary, Underhill Mooy, Herman Ciphant, Jerome Frank, Karl 1icwellm
and Felix Cohen, This list, Summers wlds, is oot istonded 1o be exhpastive.

]
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were not pragmatic instrumentalists, just as some pragmatic instrumental-
ists were not realists, And whereas ‘legal realism’ can be criticized as a
hopelessly broad catch-all category, ‘pragmatic instrunieatalism®, whan
removed from the specific confines of Sumumer’s own project, proves
rather too Hmiting and idiosynecratic for commoen usage.

S, whete does (his leave us? The term ‘legal realism’ is relained Lere for
two specilic reasons, First, despite the criticisms of Summers and others, it
miy be avgued that the merit of the term ‘reafisem’ lics precisely in its
penerality. “Realism’ describes accurately what was possibly the sinple
unifying ambition of so-called realists: namely, the commitment o
candour, o telling it--whatever it’ happened ko be--as it 18.*' Certainly
this commitment to candour is neither the sale provinee nor feature of
realist jurispriidence—if this were all that realism was, we would indeed all
be realists now. But although candour per se haedly serves as a eriterion for
demarcating realism @5 a discrete iatellectnal {endency, its themalic
importance rests in the fact that therg emerged, during the carly decades of
this cenlury, a peculiar ‘style’ of candour—one which, though it has since
been emulated, did not exist in the Unifed States prior to the advent of
realist jurlsprudence.

The second reason {or retajning the tetm ‘realism’ is little mere than a
conlession of resignation. For better or worse, and despite the reservations
of some so-called reulisis, the lerm ‘realism’ stuck; and it seems, now, that
it is hete Lo stay. o his despair over the ambiguity of the torm literature’,
Terry Hapleton once suggested that it should, in his writings, be considersd
placed under an invisible crossing-out margk, as if to indicate that while the
terint will nol really do, we apparently have nothing better with which to

" replace it.”Z Pechaps there is good reason 1o do the same with ‘realism’.
- Yetone should not blow this matter ant of progortion. Our purpose here is

to analyse an intclectual tendency, Whether or uot that tendency was
given the correct name—whatever that could mesn—seems hardly of

crucial importance. :

COMPOUNDING A CONTROVERSY

. That legal realism ‘happencd’ seems now—if, indeed, it did not always
" secm—an nevitability, The claim that formalism is not working became,
or many early twenlicth-century American lawyers, something of a

]: 2, Ton the words of Pound, the commettient to the *aconrate decosding of Mings as they
ate’, Reoscor Pound, "Fhe Call for a Realist Furispredence’, Hervard Lo Rew,, 44 (1930, o87=

1wt 647, Sec pleo Bdward 5. Rabinson, 'Law— An Unsdentific Science’, Yafe LS 44

{1934), 235- 67 at 257. _
Terry Tapleton, Literary Theeey: An frroduction (Oxford: Dlackwell, 19433, 11,
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an idiosyncratically concocted sample of legal academlics and their writings,
Llewellyn and Frank frad not simply respoaded to a respense, but had done
s with an air of apparenl objectivity, Their article—as the title makes
clear—purparled to offer ‘some realism about realism’.

in contrast with their refutation of Pound’s critfique, Llewellyn and
Frank wore consciously less objective in presenling their own opinions on
realism. “What we here further say ol realists,” Llewellyn states, having
finished with Pound, is “lo be read as giving & vague and very faliible
impression.”* Realism was not 2 new phenomenon, bot an "attitude’ which
hud been arcund at fcust since 1914;% the response to Pound was in part 2
‘descriptive’ endeavour™—descriptive, that is, of something which had
heen inn existence [or some time. For all that the Llewellyn-Pound
exchange may have instilled a fragmented group of academics with a sensc
of unity under the banner ol legat realism,* the tendepcy was certainly not
born with that exchange. It was, al best, baptized Dby it.* With the
Llewellyn-Tound contraversy, Lhe mood of realism, of the challenge to
formalism, somehow pelied. But it was ot 4 new mooed. And it would be

wrong, accordingly, to assume that realism emerged in the aftermath ol the -

comtroversy. The realist mood of discontentment preceded its label.

Like all good stories, the Llewellyn—Pound exchange is not without a
sub-plot. The underbelly of logal realism is to be discovered in the archives
of the major American Jaw schools. [t is here, in the marginalis, the letters
and the unpublished manuscripts, that there can be found many a gonuine
revelation, and it would have been surprising i consultation of archive
sources had not shed-frosh [ight on the Llewellyn—Pound dispute. In her
archival research inta Llewcllyn and Pound, Natalie Hull has dug bencath
the surfaee of their exchunge as it appears in the pages of the Harvard Law
Review and oifered some ‘newly uncovered’ evidence on the aflaic.”’

Pound’s article of 1931 attacking realism, she argues, may be interpreted ax.

4 reSPORse, in part, to criticisms of his work which Liewellyn had made
Baoth in print and in private correspondence between the (wo men dabing
back to 1927, She also traces the history behind Lleweliyn and Frank’s
rcjoinder, revealing, in the process, that their famous sample’ of realisks
had oripinaily extended to over double its published number, and also that,
ptior to the publication of their article, Pound had accuscd Frank—
unfairly, it seems—of having mis-quoted his views. ‘It theve was any [eud

U Llewellyn, supea n. 10, 1233 1 Thid, 1227, M 1pid. 1234,

% Gon Robert Stevens, Low School: Legal Education fn America fram e 18303 to tfre
J0s {Chapel BNz Universily of [Morth Carolina Pross, IR, 135,

4 Soe Vnbeaa, sepra . 14, 317,

A W, E, B, Huli, *Some Realism abaut the Elowellyn-Found Hechange over Realism: The
Newly Unevercd Privale Correspandences, 1927-1431", Wiscorsia L. Rev., [1387], ¥21-64.
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among the principals of the controversy, it was between Pound and Frank
not between Pound and Llewellyn, ™ 1
The archival sources in fact reveal Pound, certainly during the first two
decades of this century, (o be very much a realist saleré fif, a man, indeed
whom Dewellyn reparded more as a kindred spirit than as an inte]]ccmui
adversary, In 1925, Llewellyn wrote an unpublished essay in which he
acknowledged Pound's considerable influence on the developmeni of
tealist thinking in American law. ‘Llewellyn’s view of Realistic Joris-
prucence’, at this point in time, ‘almast totally coincided with Pound's
description of Sociological Jurisprudence.™” Ft was only later, in 1931, that
‘Llewellyn deliberately rewrote the public version of the intellectual
history of [he [Realist] movement to conceal Pound's vital role in ic. 5%
‘During the six years between Lleweblyn's acknowledgment of Pound's
tospiration of the Realist movement and the Hurvard Law Review debate
Llewellyn . completely rteconceptualized the intellectual podigree D;'
“Reatistic Junisprudence”, banishing Pound from the central place in its
development, ™! .
"_fhe queslion to which Hull secky an answer is that of why Llewellyn's
estination of Pound changed so radically. At one level, her answer i fquite
stratghtforward: Llewellyn ‘simply adorcd the parry and thrust of an
intellectual duel for its own sake’.>? Pound had dropped the gruntlet, and
Llewellyn was only koo happy to pick it up. A consequence of this was that
hf’ adopted a rather less generous, or st lesst explicitly gencrous, view of
his adversary than that which he had previously hcld: formal respeet
hecame the first casualty of tigorous critigue. Hull, however, in developing
her answer, digs rather deeper than this, and in doing so she points to two
specific incidents, The first was the Sgceo—Vanzetti allair, Llewellyn not
onfy campaigned vigorously against the exceution of Saceo snd Vanzett
_but also, more generally, wrole about the affair as an exemplary
!l]uslmliun of certainr prave shortcomings in the American system of
justice. Fow Llewellyn, the cuse was something of 2 erusade.® Pound, on
the other hand, for all that he may privately have shurcd some of-
Llewellyn's sentiments, did his utmost to treat the affuir with an attitude of
‘caleulated neutrafity’. > Hull suggests that this sloofness on Pound's part

_probably led Llewsllyn to repard bim suspiciously. Yel no evidence iz

adduced, nor does any appear to exist, which so much as hints that
L]e'.m_:l]}rn and Pound’s differing approaches to Sacco—Vanzaft contributed
decisively to their inlcllectual estrangement in the early 19305

M Thidl. g
* M. E. H. Hull, ‘Reconstructing the Chrigi zlisti i
. H. aing of Reelistic Inrispridence: & Pregued 1o/t
L.]cwwcll_:.'n--I"uund Exchange over Lepal Realizm', Puke Lo, F1989], 1302-34 at %14_ *
o I].'lld: 1306 : ! Igid, 1317. " Hull, supee n. 47, 942,
¥ Bee Twining, swpra 0. 12, 34449, * Hull, sepra n, 42, 1323.
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T3 The Evolution of a Mood

dispute, ™ once suggested that ‘realism was the academic formulation of a
crisis through which our lepal system passed during the first hulf of this
century’.®® Realiym was not, in fact, an exclusively academic affair. [ was,
neverthetess, very much a responsc to a ‘orisis’, even if that crisis was
rather more complex than the one which Gilmore describes.

According to Gilmors, the crisis was fairly siraightforward. With the
nuitiation of the National Reporter systemn in the 1870s, the West
Publishing Company undertook to publish alf federal appellate and some
trial courl opinions, as welk as higher state court decisions, throughout the
United States. By the end of the nineteenth century, Lhe reporting and
priating of eases had reached nightmarish proportions, The avalanche of
reported decisions not only made it impossible for lawyers ever to be fully
informed but also resutted in the discovery, with increasing frequency, of
inconsistencics and contradiclions among the precedents upon which the
profossion relied.® This, Gilmore argues, was the crisis to which realism
altempted 1o respond. Yol a more obvious fesponsc O this crisis came
from a different, distinctly Langdeflian-inspired, source. From its inception
in 1923, a primary goal of the largely Harvard-stalfed Restatement of the
Law project wis [o eradicate unnecessary complexities in icpal doctrine. It
was an iniliative deviseed precissly tu meet the ‘erisis’ represenied by the
Dood of reported precedents. Realism, in contrast, reprosented not so
much a response to this crisis as a somewhat rosigned acknowledgement
that it existed. [ndeed, if anything, legal realists tended 1o treat the ever-
burgconing body of published cases as less of a cause for alarmi than tho
Hestatement projeci itself.

The “crisis’ to which realism responded was much brouwder than Lhat
which (Flmare describes. Very simply, the crisis may be characterized s
the persistence, inte the twenticth century, of legal Formalism in hoth of its
puises. The ways in which fegal formalism represented 2 crisis, and the
ways it which so-called realists responded Lo this crisis, were diverse, and
ti make any sense of legal realism and its intellectual legacy it is Dooessary
ter attempt to untangle that diversity, This requires not the search for a key
evenl which may have started the realist ball rolling, but rather an
examinalion of various [aclors which appear to have contributed to the
evoiution of reslism as an intellectus! mood. The most general and
important factor to be taken inke account Is the manner in which, from the
carliest years ol this century, the insights and the methods af the sactal
scicriees began to find their way into the American law schools, Social

1 Sew Grant Cillmuore, The Ages of American Law (New Haven, Conn,: Yale Universiy
Press, 19793, 73, 1367 n. 25

& Grant Gilmere, ‘Leps Roalism: Yis Cause and Cnre', Yale LA, (1961, 103748 at
7. & Thid. 1041,
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seience fm_'nmd a crucial backdrop o legal reafism, though the manner in
which it did so is far from straightforwarnd.

MAKING WAY FON THYE SUCIAL SCIENCES

F:?rmalilimn beft & void in American legal scholarship. The Langdelifan tepal
scientist had & clear obfective: to reduce legal doctrines to their core
elements and thereby remaove from the Jaw all unnecessary eomplexity. But
what if that objective were to be achieved: what then, beyond Lu:aching

woulll be the raison d'étre of the American academic lawyer? John I-'ln::nr;:r
Schlegel has suggested that the Langdellian task of systematization had in -
fact been realized by arornd the time of the First World War that, b

the%l, ‘[tlhere reaily wasn®t much more to do’ %% In one sensca this fis 3{
cUrious assertion. American law, both common law and statute, ;Djitlrlucd
Lo profiferate and become ever more compiex through-out and beyond the
War—Lo the extent, indecd, that by the 1920s the American Law Institute
bizd lurnala{i its attention to the matter of restatement. Clearly the task of
systematization was not accomplished. Yet in another sense, Schlegel’s
f'emurk rings true, for by the early deeades of this century tegal JSCth&thiP
in the Langdellian mould had beeome soimewhat stale, The lendameantal
legacy of Langdellian farmalism was & decidedly monolithic conception of
legal scholarship; indeed, the eriterion of good scholarship—painstaking
Arangement of principles with a view to demonstrating the scientific
uoderpinnings of legal doctrive—had been estublished by Eangdel

.. himgaelf, jTIm only significanl cheice open to the academic lawyer in the
* Langdeflian tradition rested in the matter of which area of law to reduce to

its basics,
The mood of iegal realism cvalved out of this academic malaise,™

Realism signified discontentment not just with formalism us s distinct

_ ]_'urisprucienc.ﬂ but, still more fundamentaily, with the {act that formalism in
its Langdelitan guise rather limited the range ol intellectual activitics that
the Iau:tdemic tawyer could legitimaiely pursue. Reatism represented the
feluhn;; Lhat it was time to injectinto legal research at least a semblance of the
frisson thal the case method had already brought to teaching. For all that

. realsm constituled a general sease of unease concerning lepal formalism
bl

Jhowever, it could not be deserbed as an outriht distaste for scicntific
methads, Many so-cilled realists were buppy, in principle, to embrace the

W )
-+ Jubn Henry Schlegel, ‘Langdell’'s Legacy Or, The Case of the Bmpty Hovelope',

sStunford L. Rev., 36 (1984), 1517-33 at 1529,
¥ 1bid. 1520-1, '



ERET PR
TCEL CIE U AfE fuosuLnog e A A ol T T LS [y o
EE TR A LR o |
TIPSIHIT " Asy =p Pogprap RN T, Luauntg, efa ) po Ao M. uk)ama)T Ty HeN L,

LEL PE

MR STL-16% (BZ6 L) £ © T e ' el Apradiog pray pue Doaug) e,
IR O [N pue BRI Y LOpEaa, DSE W By g0 asg ¢ uo zaude [y sy
AJUcaugsIes oy FIRS L2 s10le jrusiuepon) sy Jey) s@op 2y IS

ASWE S w0 sEApl [exdo[ores pue pdoogadsd o e doay Jouuz Aduns
AB[JO e 2] Fupana§ Apueisuun s Sanung 3O SARM YNNI Jo Zonodd Ay g

UT PR T UL Fuial] YRy 197 203 |0 ne TN $IELEE SHTOLTE. 9y g, amapnidsunl

01 Agdous anp you axe Avpoy we[ ay) Fupeasad
* o] Aeydosorngd susunf oyg eyl s a0uEs
[BIEIRAT J0 RO 213 PUi ME] JO UBIL D) G224FN] O3S EpCtlu 180 oy

#0 muodazn s go Lnabigee ayg
SARTLUSSE IR LS RN AR oY -

nge AL IR

[B1o08 jo ssaaoqd agy o} umaa[2) $1 30UA0s [EIRjBU Jo maa Fayogp

PRI ‘paleoiwop- f|eHEnsdys ST, MOY SZWE0X 01 AjjRisuad

ST} 1odasi] wapod mp | Cpauaddey B Amp 1ayw sofuwys [Roos

Amnsnl 01 1weued, emusd pur MOTIEAGUUT JeI20s Ag) pavagdng ApeadiT,

L2OWETS wIApou B 3] syuig Afpeey Jafme wIapowt o3 1ng e (SHLOLLE

-a2URte (BIDOS ug slafepads Qaw, 49Ul Csusonrius JEIIas fo uolssoyoul
B, 8V Wil yamal Aojemn o1y sUCURACUT] Sy QUIISS 1y} J9 2oueodw,
a2y mepardde of g o puer ‘arowrayimy ‘sradimeT ruonewarad jo ssaooud

2y U7 150] 5137 |kop pood = 1eg @ ‘a3t 1o jod ISiE0z B wogg ‘12 o
ML g 0} FANBTITSAT “USY) puR SA0UdES [BIIGE A1 01 MANBT 2145 IR
WO S1R|ontad SEODL :30UN0s LRI Wol] paoLIa A2 ISRS] JF A[[Enso
2ae Aar A2yl gougm wo spdsus LIRS Gyl $E IR oy U7 < Se| [eingng,
SULEDT 21 JeUss WO 13))0s s1a4ME[ 18] 51T Shyy g £ FRATIS LAY IO uoisey
THIITSRE B U alvanuul o 1dumgie unyy Jame s1sausss ‘woap ERTPL MO
AljRuosEag pug ‘Jo 315100y 2Y1 W) Moqa] o) ragaid SIBAME] EI] Tvuas
P T AQMUNASSUL— 390308 aGIURoSUN 1R, f BoEmgoy @ Juipioda
FMET CLOSTIIQO N #loang ploapy “1sfdojoyadsd pue ysmmes AL Mg
J9 e 30] ug Afasiaad ato0 e paamnden SI—-HTI{B)E HMILUAIIE SPurma]
sndse o1 Aenpedd sreadds wydnoy; usas "INUIE 10U $1 SFpalmcuy 2T
Yer —juzuniie sy 3o 1913 Jusiedde ag g TIURIG SPLOMO] PROI NITIuas
S S orPyy Captyne| rssant 1 Jo wonEdIpW Iwes Ay paeedioane
ared aynuals sy Spapaor {puuss pu Ayngoues Jwaour a8pasiaouy 5L
PR ML EYAY 7 "30URIDG SPUEAOT A8 5Y) U0 5§ OF 19DT0 W MDY 20
03 FAR 10U S30p 2EpAMOUY, . I90FR [ i usas Fuiiagip e840 g
"PRAIISLO UAT|BMITT |, BoUi0s (ousIEIRIEL) 30 ¢ Se souspiudsunf - - - o
KrawdqaAp nangje pue uonrodxe 03 souroD ILUT A, IO 01X
y1im Sousprdsunl o) spogism siumgs Fuliur Jo jondsord ayy pamala

i POOE v Jo wonroag aeg

AUGD Lays
P51 34 61 Spoan ue amna sk sespr 250y Jundease noge WLOGIES $1 2 ‘peg -

3 oy SAIIMTLTS FICS SPLIFL]| UL JTE8 S 35T} 1 1] LTE W {,r,_;—fu_z,[ “zeae)
- ?.TJ,M-M ::i-?] ‘I'l:i?l.lsl;:vm"ﬁpn[-angah e fsuogmd O 'Eand, “arydyd ueUST] Saong
BT (0615  enos i o

R sFa 7 Afiruzioy
- g e BU[ATRTA AQ UOUOTDOILL LE U} ARSI W SUaNTINEH | 1 .
.::21: ;EE: ;;u H&u}uﬁw}u@ 5 AbEED 0 LEORaR|00 PO Aes “1LEklE THERD UR 104 aa:i?ph
pandde we ot ::c-:uni-.-:udsg;n_[ wespawy wamy ay Woese 151E 811 e da m;: i U.::LLJE
{'51"14;[::-.-5:;: wagadepm 10 SNOUoEOaY U8 SE ME] Jo wapl 2l ﬁt!!Pnpu‘n’l.]H ; q.JLT:q g ¥
LA s'na'pﬂuwl Te[Ear 01 Yo% WISHEa1 16 yaukg apnaws :'“LEJ'} OLE B r—SLE {glgm oL
‘43 } jleusan :i:squa‘ﬂ [eEa] L3 SIETCsAY [ERUAAANSUTT, CURLIIUOTY .-'::mL[:u\;r_ W26FT
‘t-l ::nf-_ ‘I:é:r_.ﬂ] c* 'f:"]' 'a_zmﬂr;;ug ¢ wsesy BT uBIRSUY 30 HULY aggum_?g L nu.:::r:u,{
u? ey ) 0oy, SERUO-unpray, R udlls OSC A9 CRiT IR gr_:,—;ggg, (1};_51'] & “r Ij
E;HA ' mn;;pmd-m;m ronffusp, v—eosdqdeigyy pue aausprudstiag, T1gE 1T tH';:Eé‘EE&T.
L ‘ g ’ ' ! A LOUIOTT AN, WL L CEf e e
LE Srp AL ST 40 BIEIOD AU pue POOARY Loy . o beece) oo
R LT - ¢ S5 a5 wamoy W, eegdey vewny L,
12 F(REGL) FL NS CRONSE AU NIV S SRR JIRE H e
EoF 18 BR-L5F ((FTOL B
’ Wt ITHE M,
e ¢ R Gios y ayd 10 Sa5Ee [FRw| PRE (BT 2y.L, THo0D ,!;?[:&‘:Iqh_';_: B g
éyf:fz%—éagﬁ(}g;zﬁg t '.4?:& L'Ijr il d L) ¢ Aguap s Ty [FITURYISR, P0G SO0

| IDACRIOW "SIDUIC) |, A10Ty1 Uik souanedu passajond B Ag STUTILM ';E;LI:F'.:“_T
SLUOS U1 T80 A[FUCESEIN0 5] 018982l laﬁq! tL POTau 3;}511.1:!%:}5 m},l::_.. o
[F1aUE Sy, PUNOT 26 U] JUISSIP Jo $90i0a "AQET1ADUL 15:-1:2}“?!;:,}3:%513
we, ojur ssuspradsunl wing o1 dwape ue sua PSQUISH 5:1}[; ‘llIS}]E:‘I'H‘
L ISITEYDoW JTarangn g JuBuRgd PUE Juroyatng B osE :umi:nmn
?émuﬂdgmua sy} [0 93papeouy avEnbope vz Bunod SpAEmMOl posnaol
ﬂ{é]mnq![gp *Gprys pazpewsAls], ¢ ¢ ar] jo Aprs JIULMS AL, £ SPLRAo)
pasdse FISYEAT 210 WEHAT PUR J00]) "IWEL ul A[U0 MJTIUMRR u@gc}.pig
s RUII0T (BHD URI[[IPHER] SEAIAYLY [, RINART 31 u:} m.omm{;q-:;[qi.qoq
o Ja Uonapard B osjeur Amer 2 1EL] 49010 1 15ed oY) m' p'.;; E:;}L[
JAB—SIMpO pUE ‘siomestda) ‘sedpai—L1aow jo sEpRgo wels ,QLL;
Fuimouy U7 PIISILIIUE 318 2 SISAME[ 8y ‘?:ﬁuggq 1:mum.[ ,u:rr momnqlrﬂ _JI
L[;{m Jureap 218 24 "1242801 sspetuud 10 fswope fsuoiras|e IO mm'gég;&
ayy 3o pemsuey ewamgosnd easiyd aandakge o ,{prlus -.1:;11 ul fg _1,:-1
aum SmsUas [EISAUL oy e TsIsAsmey SE aa 1od, ped sup 1951::!9 .
Eum\nn:-u SEM WISYRIY ), " SUONEATISGD DIMINY [Fur|ixpoad, oy pue pwiii ]
HI:I.IE[IjU.]}S puR A]2JBA0E ST [POAIAS(O uang SEY (Pl 1et] a;gg:{. “ 1;5:
[ O SIESUIARIS (Bloueld SUNSNULIDT, Of sdth B 1[1%,-;1. TIER Eu ‘_15']._]_19
ple uonoo[[0 2 pud euswmouaid jersAyd jo GoNnEALIgO ;.;l}], A
pur [B17] Wl ‘uoperALady: u ye) AUy Huwdraws ue sieneg [?.]_u_
uigtpnind g ‘wrfiprivd 2400UPUL UE OF DARINPIP B WO E_T.f;mmhmzl EET[
a1 [;QA.I‘;SL]{} OOy I AL PN B ‘SA0u210s (eousiyd sy g, z.n{.f]r} T]! 3_1;:; o
U0 LA} 258q o qarym ue wdpeind, meu @ mun‘ Jdnos ssyese p 1(;1 %
-0S STHURA ‘SapEoap JUTma|o)] JUi BUNNP "oor 08 TISIARI0RSD 10§39
aggua;:;s popounne 2yl 0o passiwald sew souspnidsund |E:=}ui§q:}.a1.:.: ;qu
Q0p] 5% AJJE2 5B pOUSIE PEY pUN] $E 1Eh[ Sunl pood koS 20U | 3);

poop v fo nomong g 0



82 The Evolution of @ Mood

dictated by philosophical conceptions that somechow stand above ar apart from the
coneaptions of natural scicnee.”!

The task of the modern tawyer s to engage in a ‘cuntlinuous constructive
ciort to solve legal prablems by the use of the method apd vicwpoint of
natural science’; indeed, ‘the established natural scicnees must be scoured
for facts and concepts applicable to law'.® Only thus might lawyers
‘become leaders in social thinking instead of guardians of outworn ideas’."
Yet the import of Robinson's assertions & not entirely clear. This is not
straightforwardly an appeal [or a returmn to source, for lawyers o become
initiated in the ways of natural scicntists. Ttis, rather, an appeal for lawyers
to become familiar with the methods of the natral sciences specificaily
through the methods of the socal sclences. At core, Robinson’s argu-
ment-—an argument which harks back explicitly to Pound—is that lawyers
should become adept at goneral social selentific method, "There is greatly
neaded a socixl engineer who will apply thal method over a wide frunl and
in the practical solution of urgent social problems. There is preatly needead
a social engineer wha, through the appiication of the best available
knowledge, will teach men new and better ways of meeting their
protlems—of settiing their dispuics. There is no doubt of the opportunity.
There is simply a guestion as to whether the lawmen will grasp it or
whether the opportunily will, itself, create a new type of public servant—a
real social engineer,™™

Semi-propbetic atlusions of this nature Janded Robinsen and athers in
hut water with those critics who suspected that the realists’ social servant of
the future wodd be o ruthless, undemocraiic lecheocrat. At another, morc
abvious level, however, Robinson's argoment is decidediy less contro-
versial. The appest 1o science was an appeal not o satural science but 1o
suoial science—for the vse, that is, ol scientific methods in Lhe study of Law
in society, While the likes of Cook, Oliphant, ¥nlema and Robinson were
prone 1o drawing affinitics befween legal realism and the methods of
natural science, it was (o the social sclences that they in fact looked lor
inspiration. ‘T'he realist appeal to and identification with natural sclence has
about it n distinct aie of credibility-sceking. Lepal realism as applied
seience was, in fact, jurisprudence conceived as social sclence.

SOCIAL SCIENCE ANT THE TAW SC1I00LE

Yet cven this claim must be subjeeted to critical senutiny. There has been a
tendency for commentators simply to assert rather than to cxplain the

¥ Raobinson, sepot o 25, 2456,

FE Thid. R48. B Thid., 266-7.
M1 1, 2457, )

The Eveltution of a Mood B3

interaction between realism and sodal scienee, 3 1t 15 beyend doubt that a
good majority of those writers who came o be associaled with realism
during the 19208 and 1930s were attracted in one way or another to the
social sciences. This much is clear fmom the emergence, during Lhose
decades, of Columiia and Yale as the two preat bastions of realist thought.
Twe years after his appointment as a professor at Columbia Law Schanl in
1921, Herman Oliphanl wrobe Tormatlly o the president of the University,
outlining a proposal for the reorganization of the School curricuium—a
reorganization which would demand ol the lacully ‘o great desl of
concenirated tesearch an the interrelation of law to the other secial
sciences’.®™ The proposal marked the beginning of a power stmygsle

borween {hose wha, with Qliphant, believed that the Columbia faculty

should devote its energies exclusively to the task of turning the Schoal into
amujor centre for rescarch into law as an aspect of sacial crganization, and
titase who believed that, instead of emphasizing only research, the faculty
should devote equal energy o the task of luming the School into the
leading institution for tralning people for public service in the law,

Oliphant and his supporters wlliimaicly “Tailed” n theit qoest. The
situggle hetween the pro- and anti-CHiphant factions culminated in 1928
with the appointiment of Young B Smith in preference 1o Oliphant ax dean
ol the facelly ¥ While Smith himsell aceepted, within certain imits,* the
desirability of a social scientific approach to the study of law,® he ‘was
unacceptade to those who thoupht the Law School should devote itzell
exclusively to research”. ™ Yot although the initiatives of Oliphant and his
supporters had made only marginal ground at Columbia, an impeortant and
lasting precedent, an alternative Lo the conventionai law school curriculum
of the time, had emerged. Columbia of the 19205 represcented & tentative
departure from the Langdellian world-view: law could be studied notf
merely a5 a collection of logically classifiable, intereonneeted principles,
but as a means of social control.

The [umtarmenlad thesis which emerped was this: Since law is a means ol social
condral, it pught fo be studied as sach. - L Oplumbia proceeded at onee to put this

% For examiples, see Thomas W, Bechtler, ‘American Legal Realizm Revaluated®, in
T. W. Beochtler {ed. ), Law i @ Serciad Context: Liber Amicoran Flosowring Profissor Lon L,
Friffer (Dordrechts Kluwer, 1978), 1498 at %5 Ralph T, Savarese, 'Amesican Legal Realism',
Hovston Lo Rev., 3 {1963], 180200 at 181; Wollgany Fredmann, Legel Thaery (Gth cdn.
Londan: Stevens & Sons, 1967, 29,

# william MNelson Cromwell Foundation, A Hisrory of the Scheol of Lew: Columibia
Liversity (Mew York: Colmnbia Universily Peess, 19557, 299, '

T Por an secount of the ovents, soe Twining, suprz n, 12, 41-53,

B0 Bmith’s markedly qualified entliusiastn for o socie! sciemtific approach 1o the siudy of
faw, see Stevans, supre o, 45, 13-4 Twining, sepro o, 12, 460

! Cromwell Foundation, supez no 8o, H0,

M fbid, 30,
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Griven such Irecdomn, the Columbia emigrés each hegan their carcers al
lohns Hopkins by setting aboul completing ke various projects upon
which they had embarked al thelr previcus institution, Only once this was
done did the research programme of the Institele begin to aoquire an
identity of is own. During the years 1931 to 1933, the mombers of the
Tnstitute produced o scrics of detaited, maialy statistics-based studies of
judicia] admintstration and civil litigation, focusing on selecled state courts
in New York, Maryland, and Ohio.'™ The prodigious output and careful
co-ordination of research during this pericd was unothing shert of
remarkabtle. Without the burden of having to run a fruditional Taw schonl,
the members of the Inslitutc were able 10 devote almost afl of their
cnergies 10 the pursuit of scholarship in the furm of cmpirical social
science. The bubbic, howewver, was soon 10 burst. Without either sbudents
or alummi, and without the backing of 2 major fonndation, the Tostitute
was forced to rely on just about sny organization—usually law fitms—
willing Lo play the role of benefactor, The cost of this dependence was a
frequent pressurs to produce rescarch with zn immediate *pracrical value’.
Academic integrity was, accordingly, rather compromised at times by the
nesd for hard cash. And it was precisely this need which vlfimately browght
wbout the death of the Institute, As the TDepression years relled on, funds
quickly dricd up, und by the carly 1930s the Institute was forecd Lo close. 1

Yale, however, was a ditferent story. The appointment of Robert
Maynard Hutchins as dean of the Yale Law School in 1927 marked the
teginning of 4 new chapler in the School's history. Having been generaliy
disalfecied with teaching at the School whilc a student, ITutchins—still
only in his iete twenlies when he accepted the duunshipfset about
breaking with the traditions of the Schaol’s rather conservative past by
promoling novel methods of 1eaching, establishing new programnes f_::rr
rescarch and, most impottantly of sfl, securing a number of Etm[rﬁw.::rﬁlal
appointments to the faculty. Columbia, throughout the 1920s, had built up
a strong faculty of social science-lnspired lawyers; snd cven Lhu::u!gh the
original vitality of the Law School was diminished with the resignations c_:[‘
1928, Dean Smith was quick to replace lost tadent.'™ Throughout this
deeade, Harvard too enjoyed a period of revitalization as Lanpdellianism
found 2 home at the American Law Institute. Hutchins's primary ambition
was 10 bring to New Haven a standard of academic distinction comparahle
with that which had been established at both Columbia and Harvard—a

W per A disenssion af the pubiications of the Jobns Iopkins Institete, sec fobn W
Tukasan, Astesican Legal Culters, 18081940 {Westport, Coon. : Greenweod Press, 19813,
141-2,

W2 Qee Slevens, supea n, 43, 140

W3 Bee Cromwell Foondation, srpre no S, 310-11.
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standard which, he believed, Yale had st least slimpsed in the wurk of one
of its carlier professors, Wesley Newcomb Hohield, "™ His strategy was to
set about erealing a facully which—for alb its distinetness—would cssentially
Be an extension of the Coluntbia maodel.

I you run over their articles and book reviews, in the hound volumes of
the old Law journais, you can stifl catch an authentic whilt of cordite. 199
Thes wrote Lugens Rostow, dean of the Yale Law School from 1 Q35 1o
1965, The cause for Rostow™s reminiscence, the ¥aie realists of the 1930,
15 ome of the most fanious sagas in the history of American Turisprudenge,
Reduced to its cssence, i is a story about the efforts of g group of men,
professing a4 common distrust of the doetrinal orthodoxies of the time, whao
were prepared to articulate their sense of distrust with an unprecedented,
iconoclastic ferveur. The story has been told many—perhaps (oo
many™® _times, and there will be no alicrpt here to recount it again.
Worth considesing briefly, nonctheless, is the inspirational but short-lived
deanship of Hukchins, [or it is possible 1o discern, in his conteibufion to the
development of the Yale faculty, an cqually shorl-lived enthusiasm for the
‘scientitic” ethos—un enthusiasm which exemplified the difficutlties under-
lying the endeavour to intraduce social seientific methods into .

That Hutchins played a cruciul role—indeed, the crucial role—in selting
the sceng for the emergence of realism at Yale during the 1930s is, in a
sense, ironic, for by the lime that decade arrived, he was afready part of
the School’s history, having deparicd to the University of Chicago in 1929,
Iuring his short deanship, ke had achieved a preat deal. Recruilin E heavily
50 a5 Lo double the stze of the faculty which he inherited from the ol peing
dean, Thomas W. Swan, Hutehing at the same time reduced student intake
s that, between 1927 and 1928, the number of students at the School £l
from 422 to 318, *The stated purpose of the reduction’, according (o his
biographer, ‘wus to free his inlerdisciplinary frculty from routine instme-
tion so that Lhe Law School could be converted into a research institution

W Bee Sehlegel, ‘Fram the Yale Cixperienes’, supra o, 3, 477 Hohfeld came frem Stenford
ta ¥ale in 1914, He died in 1998, He §5 best remebered for his quasiscientific theary of
‘Jural sorvelatives' and ‘jural opposites” wlich, he argucd, sonstiute the lowest common

-* denuminatars of the low. See peneratly the posthumous eollection of cssays: Wesley M,
" Hahfeld, Fusdaneml Lagal Concepiions ws Applied in Tudivial Ressaning {ed. A L. Corbin,
© Wew Hlaven. Conne: Yale Usiverily Press, 19643 esp. 63—,

Y2 Eugene V. Restow, “Americsn Legak Reatism and ke Sonse of il Profession”, ok

- Mountain L. fev. 3 CEOEEY, 1234 at 1309, See alwe his “The Realist Tradition in Amesican
o Law' in AM. Schlcsinger, Jr. and M. White cds., Pathe of Amertcan Tholight {Buston:
" Houphton difflin, [963), 20318, 5564 a¢ 204,

I

Much of the general terature an Jepal realism produces the impession that the stony af

- realism i litde mare than the story of the Yale Law School of the eury 19305, The warks hy
- Ralman amd Schicgel, supre n. 3, are singularly snpuoclant o that they resist such 3

characterization.
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The ‘scientific’ pouls of the Langdefiian law schoo! had at Jeust been
fairly obvious. What werc the ‘scientific’ goals of the posi-Langdellian law
school to be? The appeal to the methods of the social sciences suggcs?ed
that the realists, if no onc else, had a good idea of what they were looking
for. Bul once the peacral spirit of the 1920s and 19305 had dwindled,
various of those who had been in the midst of the ferment acknowledged
that their initiatives had tended 1o lack direction.*'® By and Jarge, the so-
called reslists—whether they feigned or wuly belicved otherwise—had
elung to the precipice of legat formalism, preferring, for all their admirable
crilical sensibilities, to remain rooted in the past rather than take a decisive
leap towards the future. Thus it is that the revolt against formalism whi:r:h
supposedly culminated with the ceming of legal realism never guite
occurreil. “The turn to the social sciences promised far more than ever was
delivered. .

Hulching was perbaps the first to concede as much. Soon after leaving
Yale, hie became, as one commentator has pul i, ‘ag apostate realist’ 11*
Though, by 1934, realism at Yale was st its peak, Hutchins, now prusiderltt
of the University of Chirage, was conceiving of the soeial sclentific
approach to law as a phenomenon of the past:

Tn attempling to decide which rule worked betier we had to assume a sncial order
and the aims thereof, and then 1ry to determine which rule did more L achieve the
aims wo Favaured. What made this difficalt was that we didn’t know much abouat
the social order. . . . Suddenly we discovered that there were people who knew all
these things, peaple who conld 16l s how the faw worked and why. They werc t!'w.
social scicntists. We had cvory reason to resort to them. The courts were soclal
apencics; their conclosions must be conditioned by sociery. The gocial roicntists
coald help us 1o predict what the courts would do. The psychologists '.-.rn:}td Irclp s
understand the behaviour of judges . . . [{and in hand with these other seentists we

could become scientific "

Alas, the quest for an interdisciplinary legal science proved futife. 3o far us
the study of law was concerned, the insights to be, gained  from

U Spp ap, William O. Dowglas, (o Eair, Yousg Man: The Early Years (New ork:
Random Wouze, 19743, 170; Kad M. Liowellyn, “On What hakes Lcgal Research
Worthwhila?', faf. Lep, Educ., & (1956), 39921 at 2003, .

0% Edward A, Purcell, I, The Crisis af Romocratic Theory: Scientific Naturalisa and the
Probiest af Vel (Loxington: Thniversity Press of Kentucky, ]9?{3}, itjz; thowgl cE._ .Tuh?snn,
mepra 0, 101, 138 (TIotcking took many of fhe realists’ fleas with pim to the University al
Chicage, where b was ingtnnnental i insuporating a four-yoir curricitlym in t_hl: Law Schaol
that ineluded courses in psychology, English constitutional histary, seonomic theary, and
elhcs,”

1 R:L}hurl M. Hutehins, ‘The Autobiopraphy of an Ex-Law Student’, U, Chicega L. Rev.,
L (1934y, 5118 a1 514
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collaboration between lawyers and soctal scientists were, {or Hutchins,
negglipibyle:

Imagine our confusion . . . when we discovered that from their disciplines as such
the social sctzntists added lietle ar nothing. . . . "Uhe fact was that thoogh the social
scientists seemed to have a great deal of information, we could not sce and they
coubd ot el us how to use it Te did not seem to ghaw us whal the courls would do
ot whether what they had done was gight. . - . We did not Know what fucts to look
for, or why we wanted them, or what ta do with them alier we pot them., We were
slinipdy silter facts, These facts did nol help ws 1o understand the law, the social
orher, or the relation between the tya, '

CGiven Hutchins's account, it may seem unsurprising thai fact-rescarch sf
the Yale Law School began to wane almost as soom as it had become
established.'® Yet, in one sense, his account is slightly misleading, in so far
a5 concern at Yale during the carly 19305 with the cmpidcal study of law
ddigd not disappear altogether, Af the time that Hatfching was writing ol the
passing of the social scientific appreach at Yate, Underhill Moore—
prabatly the most commitied legal cmpircist American has ever seen—had
only just embarked on his protracted study of driving offences in the light of
MNew HFlaven's iraflic and parking ordinances.'® While Maoore’s work has
attracted a good deal of knee-jerk ridicule,”™ incheding from Hutching
himself,'* it represents a unique if rather solitary testament to the
persistence at Yale during the 1%30s of a gquantitative social science
approach te the study of law. Initated at the end of 1933, Moore’s project
fasted woti! 1937, amil would no doubt have continued fog longer had
funding not dried up.'"

Bt Thiel. S12-13; and of_ alsw Curric, supre n. 93, 75-74; Arlber Mossbaum, “Fact Rescarch
in Law', Colusmbia L. Rew., 4 {1998, 189214 at 199,

W2 Spe Falma, sipre o, 3, 35, (CEmpicicza was disappearing From cie Jaw by 1932'; alse
PMeter TI. Bchuck, “Why Dou't Taw Professors Do More Empirical Research?', fol. Lepr
Edug, 39 (1459, 32330 at 329, ([1The “yolden age™ of empindcism in law never roally
dawned --even on Morningside Heiglits or in Baltimore or Now Haven dJuiing the heydey [2ic]
of the rosdists.'y For all this, the empincst strand of legal realism wes not undnfiuendial as
regands the subscquent development of American lepal schalership. Sce Arthor Messbaun,
‘Some Aspacts of Aunericrn “Leogal Realisw™ °, fal Leg, Edree,, 12 (195%), 182-92 ac 1359,

4 For a detailed accoul, ses Schlepel, "The Sinaular Case of Undechill Moors', FURE O
3, H4-M.

* For a critique of the criticisins that have beon levelled ot Moore, see Schilegel, s o
3, 2923

125 It b5 most likely that Hutchins had Magre in mind when be referred dispacagingiy to the
depeneration of guantitalive soual science al Yale Law School into an exercise in 'counting
lcl:Jihunc pules’. Sec Ashmors, supeg a. 107, 154,

1% Lec John P, Tlawson, ‘Lepal Realism and Lepal Scholatship’, Jal Lep. Edie., 33
1953, 406-11 al 407, The meaice fruik of dMowre™ Bbour was 8 roassive arlicde, written in
collaboration with Chades Cablaban, a rescarcher at the Tnstitube of Homan [Relations: s

Underhill Moore and Charles Callshan, ‘Law and Leamning Theory: A Sunly in Lewal
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attracted a meaming which most legal realists would pr:}ljﬁlz_‘al}r have
considered wholly at adds with their own ideas about the wm‘ld.“’. Yet, for
all that ‘realism’ means dilferent things for different people, it 18 a tern
which, perhaps better than any other, caphures wlat can anly be ‘\ruguﬂiy
described as a pecuharly North American, early twenticth-century ‘coliect-
ivé unconscious”.™ During the first throe decades of this cendury,
‘realism’, in eomnpetition with ‘modernism’, represented a pIimuI;jr: moduf ol
culturz| expression, especially in the cinema and the art pallery.'™ Realism
was part of the cultveal citmate; it was ‘in the dir'.

Tn the American social sciences, a distinet cthos of “realism’ developed as
carly as the 1870s, paratlel with Langdellianism in the Jaw schools. Farly

realist social thought was inspired by the experience of the Civil War and’

the powerful nationalist sentiments which it aroused, and also by escalating
industrialisit and subsequeni ceonomic depression during the post-war
yeurs. '™ Social scientists of the 1870s were very much aware of the exteat
to which, after the Civil War, American culture and social expenience hid
changed, and the ethos of realism was very much a conssgquence of f'tf“‘ new
awareness. % For the first lme in American history, celtural traditions ol
the past were not inevitably or directly related to the here and now, The
problem of understanding post-War social cﬂn:&uinus:nsss was to be solved
not, primarily, by looking to history, but by f::rcm:m_g o ‘conlemperary
reality’, "Thus it was that, for example, in late nineteenth :1n4 elarlj.r
twentieth-century American literature, ‘realism’ became ‘the aesthotic of
disinpheritance’, the prioritization of the present by way of response 1o lhf:
senge of distocation from the past.'¥ Likewisc in the sociul sclences. In his
inaugural lecture in 1872, the American sociologist, William Graham
Summner, dectared that ‘the waditions aad nsapes of past ages are bralken,

% Philosophical roalism might be defined very bagically "as the belict thal statcments . . .
pressess an ohjeclive troth-value, inde pondently of our means of knowing 1L:rt_h=:3.r are true oo
fnlse in 9iEene of & Teality cxisting independently of ns.” Michae! Vrumanekt, Truth und_(l‘ﬂ:er
Enigmas (Carabridge, hMass. Hacvard University Press, 1976}, 148; and soo als:n R.‘l(.‘,_].m:l'{"!
Rorty, Crbjectivity, Retmtiviim, and Trufh: Philosophice! FPapers, _‘r"'al_'un"rne I {Lamh_ndgg.
Crmbridie University Press, 1991}, 2-12. A classic exmnple of trealist JL_tnspmdeur;c:_:m this
phifosophical sense is the phegamenalogical feged philesaphy of Adalf Reach, on which sec
Meil Dwxbury, “The Lepzi Phitosuphy of Adol Beinach’, _Amhw 1_.I'u‘r H:zchr.r- szd
Jﬂze’m’;)hi.fﬂ:ﬂpﬁzic, 77 {1901, 31447, ABH-DZ, On liwe iuc?‘mputihshty of philesophiesh realis
and American fopal realisk, see SUMINETS, SHPA2 N 1‘): 36T, ) )

W The term is 9 Juagian onc, thougl 1 use B here fn no=iechnical mapnce, fallewing
Pavid Mamel, Sorme fresks (London: Taber & Paber, 1498, ML . _

2 Gee gencrally Douglss Tatlack, Twentieth-Century  Americn: The Mtellociue! and
Cufreral Comfert (Londow: Longman, (9%E), 37-113, ) .

B% (o he effect of the Uil War on Ametican saciab thoughl, see Groorge M.
Vrederickson, The frner Civil War (Now York: Harper & Row, 1983} -

13 Gee pencrally Raymond J. Seidelman, Disencofarted Realizts: Polifical Seience ared the
Americar Crizes, 15841584 {AVrany, NY: State University af New York Tress, 1) A

¥ poger B. Salomon, “Reallsm as Disinheritanee: Twain, Ferorells, and Yames®, Amercoa

Cluarterfy, 146 (1964}, 53— al 533,
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or at least discredited. New conditions reguire new {nslitutions snd we turn
away from tradition and prescription to reexamine the data from which we
learn what principles of the soctal onder are frwe, thal s are conformed to
human natere and to the conditions of buman society.”™ In the social
sclences, ‘realism cmerged as a way of coping with the new industiial
workd”, T

Indeed, by the turn of the nineteanth century and the onset of the cra of
progressivism, the soclal-scientific idea of realistm—ibe search  for
‘facts’ to depict ‘contemperary reality—had become an established
metlod of producing avthoriiative knowledpe about modem industrial
Americy. “The new concenirations of economic power, the teeming,
polyelot cities, and the expansion of wrban, state, and federal governance
crealed new worlds that required detsiled knowledge, The great pra-
ponderance of social scientists’ publications during these years were
cinpirical studics of the conerele operation of business, government, and
social e '™ Typical of the socialsclentific evelution towards reabst
empiticism was the development of late nincteenth and early Gwentieth-
cenlury political seience. By the beginming of this century, American
poditical scienbists were distinguishing between formalist and realist styles
of social inguiry. A study of *political conditions as they now exist in the
Uniled States', wrate Frank Goodnew in 1900, reveats ‘that the formal
governmental system as set forth in the law is not always the same ax the
actual system’.'*' Three years eaclier, in his study of municipal pratlcms,
the same author had asseried thal L andesstand “what the city really is,” it
iz necessary ‘to freat the city rather as part of the governmental system Lthan

as an isolated phenomenon’. "** Goodnow’s preference for ‘realist” pokitics

tnquiry is typical of a more general eodeavour by his contemporaries to gat
bensath the traditdonal structure of constimtional principle and examine
wow  parly  politics, city government, and  administration  actually
functioned in Amertican political lifg’ 11¥ :

It is precisely this desire for realism which made s way into the law
schools; and it was the peneral idea of social scierce that was seen By mast

= Wilkiam Gruban Sunmer, The Challenge of Faces and Offier Exsys (el A G Kellar,

. Mow Haven: Yale University Press, 1914), 3%4-9; and, on Somnar's sense of the break with

the pase after the Civil War, scc further Hoberg . Banaister, Jr_, "William CGraham Sumner’s

. Socal Darwinism: A Reconsideration’, Hiatory of Pofiical Ecoromy, 5 (1973}, 89-10% at 93—
4

¥ arothy Woss, The Oviging of Americen Social Science (Cambridge: Combridoe
Ukiversily Press, 19010, 64,

M Thid. 156,

™ Frank ). Goodoow, Politics and Admintstraion [Mew York: Maemillan, 1900,

M2 Frank 1. Goodonow, Auaicipnl Probiests (New York: dMocmillaa, 1387), +.
M5 Rawss, swpra n. 139, 297-8; and see more generally Martio Landan, The Myth of

. Hyperfactustism in the Study of Amcrican Politics”, Pafitfical Scierce (huaererfy, 53 (1368),
- 378,



Lol MEE] CEdEsuEy Jo ssarg Slssiaaiy nedFone) ey :rn.:g.a.::uy.-_
LAy g oy o WIS By p RN DU PUTM HILaR R ariy “IDpmEyg o (i ey )

CRSGAL C(HRGT) T dpmay wemanuy fopapr COMGTHCRE ShE PAWNLY U UL soouang
FDOE A1 [0 RuaIAUTg A1 M AP D5ED YoMLY IRLIRT AIE3LL, CEIROCY A TV oA
TTCT W gy (i rani ) TT "oonsngy wpimeaetr wp vaapIadeiay © Spmg| Ay uy YRR T, [
SWDPEDY AR EISGT) BERLIWY PUR WEUI0S, 'S80 Awoiog) fie—gp {oig] 'Ayemuay’

0 wuaLg ApRraanra e ] CAGI-coR T BIIRLRG DTS NOILR T S0 vaiegouromsioag .

Pyl up SIS O ATANIEfG Pug SMIEP Y aawmg AIRpAL 395 CRISUAE Ui WSS 0G|t

(LEG1 "Iy SIDULT 10 APEIIAN[ TRUTRGEY ) SO WEHIILIL
FUD HAGIET {0 S Ey Fa g cASmiriea R Rty Tqo una sG] ke T ST ey | ::{m_g;
AN IR THFLPAL P SHIT UM AT W] SFFRARUT (R0 P mamaag fa .fpr'“g-
VT il pum sogre MRS WM T s o] Spos mon) Zogi—rogE Ay
japy B pur sedel dgenby puefag Cfewrofiely paeg ARRoeed oo n,_'i_.

aurd o1y 2511 03 SAIRKSIDAN 2TAM A|UD PIND G PIROM UDUOR 21818 ‘T,
DUES A} Ay W upEeT o) padoy Aoy om0l apri og pood vaoduod
SUNMUAT 12A2151p4 93001 PO AWOUGoD JsuEnded oyl W uonisxs
aanndired iy 1fueas [BICU pus seuapuadapn [BOPEAEPLL I S0gEA 0]
PRRUNUCS Him|y Apepoiied ue CAE CSWEpY, powRIsag iump]:m]j{
SEM POOWoId SISMIOR00D jO U0HRIZUSE Mk Syl [I)04 WSIONuaArL
AMOUDIS IO PURIQ Y], “[ApOW DIWION0IS [BMSSEE D JO uoyaslar:
WS MB 0] JUNOWE 10U PID $1EL CIaAdm0H A11a40d ssejo-Suniios puk
Junwipnpdarann jo swapqoad syl 10 Apowm qIpsn B opactd o Ayprgeur
517 U1 pagsnnd “S1SROOTGe? [0 uonRIDuSE Adl 51 O FuipIoiie ‘agoj-zassmy
J0 Sunme] jelusturpuny iy, o 9FuUeyDsxn 533 JO wapl 24 D} pREpalon
MINIELOUOD3 |RMSSE[D OOIM STRIS D1uaids, 9t Swoonssnh £ fwnunoa:
Eonod ubauaury A Jo wopddaued [FNESER 2y poSuEyI—urwil[sg
WO A pur AlY L paEyIy fswmpy 1D AIUsy ‘yagoy saeq”
uyor JO seRlt Mk RUIPTSRI—-SISUUG00D BEIIRIY Jo dnosd Suidisws.
UB CATRWEIH) U] SINNOLO0D [ROIISH pajusuo-miEls 3o IpModd oy fq

Apedinend pandsup souscuosa w siusdojpasp AINITR3-Y U9 218 A

Ajewid 1ML NWSPEdE Uk v P2IRI)aT sea stotaoddns noqr-ye PuE
-oud unamiaq oo [EFooep S et SUBERUTIED NOGR]-1uk paLR0UoD
o1 paf pur wanudo argad sanessmsuod A138me o neld s jsumn
pROqnr Afeius wousk munsnpyy paziuedlo GUmuao pussauL any
30 5OPEISP 23113 18] 43 Bunng jusieasad sem digspaey siaouoos ginoyL
TWSI[RAT AUNILANS-[TII0T SPIBMA] Sl 3] paLioddas smerg panury 2yl w
siuatudennaap oo Amyuso-yueageun s ued sp o UGELSA)f
wap v oapoM sonuoneda pue e 099AaY SUIOSSISIIT AlIRD B

NRCONHOITT PUD M
"WSLEDL B DOUJIIE [RLOOK "NISYRAT [BF2] 501U 10 HIILMIE [E00§

A 01 Suryoo] Aq PIP b S0y pUE SAanuakpe tempani panrodind ® po ungg
Iy w *sT 1Ry} "Kjumaed—Auielras o adi) Juars)gip ApRanenmnb v 1y3nos

L1 pocpy v fo wonrpoass A

OE CEL W RETHE e ),
LT W GEITEAL (RTGL) GO T T AR sadIEanbiaT) A1 E00g
(AT ), AIYIGRIT UI01] I0OTNEE], CSHUeys 1 [QAED P FO|ETOT () LRIIAN .
WX CREQL L AR CPED g “supday
EOYO[ 17 JUEISISSE yadEdS S I0endi0 ST T001IS MR RIQWNEED SYT 30 JUSpTES IT0wLs
B STIME] | CHIAXX—IAXK 1E LRxX—XE (5241 TS50 [ SUIOE SO B0, fRSUET Iaany R 4
BT STRT IR L0 IR w3 Jor SFIY B O7 ORI JSRRLeiaR IINAGE #4400 JRRIRA TS
Fiyd o ALY FANDITE A S MQOIMPRNE], IWA] WRK]Y puUE oy uRubaH ok
G- BT ‘6B “F ey 'ﬂaJ”'d
Sy SHERIG [T Tof RINT JUenfIy Mo dEnoma g fo Omsagig AU a0 A0y
pue i) gl Jo ST ADdRL Ios M cRImay By1 01 IR, CHIGULL, (N PREC 28 .,

wsezr (pie cpejoword wSipEUIo) s soyurEline arpamued oo
1BUEde UonIeal B ISEL 1ng Cfumion eda) o papl S 1sumse voisear
Sp2eaaoqFeDE 10U ST THSTEwWIo] [B52) 1swiele unrongl jarai g 0
FAPIO2N Gym 2Tpnl oY) 8¢ 2580 ¥ 01 TRaU S, ISOWE FUpIST J0] o 1 PUno) 308
LT SUOIIBUNIGD (BATOE) Juwollea e UL PRRSURTL DUE WWAOD UaX{oXg
Ay uwd HUISH 418 SIINGD 21U W2 S1A23U0D Dy, M0y SUHPOSUOWSD 10] (St
11 se— ME[, ‘AmuEu—je F(2) 10 pOIRaT 2 aplaosd 01 paieadde saauamy
Blos ayT o180y [eFa Joa0 aswspradxn 1EEOp feqOo0n UL MR 18A0 HOTOE
wr me] Suenaond (o SSowo - AIeaeed S1ow—pue punog jo s
aql uo Furdol=aap JO SuBMU B R ¥SgEOL (MSD f08q jesidue ue o
ssoyt o1 £ mmanmed Sseoue10s [9I00S 4] 01 FUTHOO] A "FIIUMDE |FLOOF T
o1 jeadde sy u Ajasoaad poisol wsra |BE] 0 FUSIUSTE 1SIPEaT, 3] MOT
5150FHNS L 10) “AATIONIISU] 57 USWNTEE 241 “12A2M04 "D5uds SOyouit uf "M
10 SPTIE Sy O HPULIEUE U5 21905 Jo uoneapdds srunennapa oy
TN YITED IST{EaL SFE LGOS DY 1o $1 0 S8 AALEIISR[T F[PURY S2]1BL 95035
U0 Ut S 0SWNEIR 2], . SUNOD A 5OSED JO SUOISIISP [RNIOT A1), SE e
j0 A e ay3, et 0 PESISU] LIS [ puR . SIsBd Q41 gl papoap sases
won wede Junspxs | sodiowad,, ssapfuety pue |L1UAUIEPUNT Jo WIDlRES
7, 00 0) mi| BOTUNSEE J0 S0 26 I0A0051 || S1aAME] ‘sauene jueydio
‘SEoURIS RR0s wapoll Sy} 3o wdpered scnompul o dwowrquus A9

cx B JONIONIR
up Susys Fwes S FULRIS SR I9Ge ot Cop Aauyl se epoan ADI) AL g AES
AT 1B JSQLERLOA 0 10U [EFE 230U0 PUE 58500 3pep L 8NaR S1I000 Moy 30o{80u
O] S Puy J1GH SpUM AR up digsieogas el IS [BICORI S JO OORElt]E[E
SIgnd U yEng e e 3o opls jEoidwe o dopeasy o3 AQENIpOUYITE IO
JO BouAsgE @ Aoy B YINE Boed S8 FILE,  C 7 IYF00H] SoUoIo)RE JO S2I00NIE
Fpeaogie FENoEe do ‘Supuagep ‘Tnaud Q) PM0ATQ ST TERULEM DUEUSDPEIT
WL SUDISEGD [RIIPGL W puney iapsdm teE] AT e InIeIDu] 23 3o sofw)

eyl GTGT W paiumuny juegdio
UBLLTIE] ‘MeT [0 ApTus sl dof ojmygsu) suedoq sugor 2 jo sacuwdsne
a1 apun pagsyqud seouspg wiaog 2y 0 ASHILL 21 oy NS 1Xa) ¢
O} UOTIZAPONN B 1], &l o) A3y a)sinbar o) epractd ol sisieaL |Bd]

OO U f0 Hojnpeas Ay 04



CHa The Eveolution of @ Mood

of competition, regulate monopoly, or enforce the rights of labour as
workipgmen increasingly sained contral ol industry.”™ Retaining a basic
faith in thie moral legitimacy of the free market, the new generalion of
economiists argued for ‘social justice without socialism’,’™ [or a philosophy
which fell somewhere in between interventianism and feivsez-faire,
Cualificd interventionism was the lavour of the day.

1t was with the advent of 1he philosophy of qualilied nterventionism that
modern economics began to acconmiodate the cthos of social-scientific
realism. Whilc tesorting primarily ta formal economic laws in order to try
tr understand change snd facilitate prediction, the new generatiom of
ceonomnists recognizod also that a persussive method by which to demaon-
sirate the shortcomings of froe murket philosophy would be to situate and
tesl it emgirically. Yel it was really only with the advent of post-classical
cronomics proper---that s, with the emergence of the so-called ‘institu-
tiomalist' econontc perspective during the first two decades of this
century—-thal ceonomists began to repard espirical rescarch and the
gathering of quantitative facts as a peculiariy ‘sclentific’ mcans of
eradicating subjectivism and irrationalism from economic anatysis.'** One
of the earliest proprments of Institntivnaiism, Wesley Clair Milchell,
remarked in 1915 that "proof means usually an appeal 1o the facts—facts
recorded in the best cases and in statistical form. To write books of
assertion of shrewd obscrvation, won't convinee people who have been i
the habit of asserting other things or seeing things in a dillerent perspective
.. _ [Tihe only real snswer lies in doing a lot of work with statistics.”™

Much of Mitchelfs own work cpilomized the siyle of statistics-bascd
rescarch into actual economic processes and activities which he believed
was tlie proper purpose of instifutionatism.'™ However, for all that they
were prepared, in principle, to attest to the worthiness of such tasks, some
institutionalists were reluctant, in practice, to devote much energy to the
collection of data and compilation of statistics. Tn contrast with their often
platitudinous espousals of quantitative research, a more important
intellcelusl bond among the majority of institutional economists was ther
indeltedness to the work of Thorstein Veblen. In his endeavour to devetop

B2 R, sepran, 1230, 10810, .

t%2 Tohn Tales Clark, Secial fuitéce Without Socifism {Doston: Hooghtoo Milfiin, 15148).

¥ O instittionalist economics as part of the so-cafled revolt againse formalism’, 222 Ben
H. Sefipman, Mein Curremts in Modon Foonomive: Evonomic Theught Sines 1870 (New
York: Brec Press, 19067), 126293,

5 wesley Clair Mitehell, 'Sociel Prowress apd Social Scieace’, unpublished marusceipt, &
September 1915, in Wesley Clair Mitchell Papers, Rare Book end Manuseript Division,
Buotler Library, Cotumbia TToversity. B

U Gen g, Wesley Clair Mitchell, “The Raticnality of Beupomic Activity', Jul. of Pofificat
Eeormoqiy, 18 (19160, 197216,
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a theory ol ccomomics which was both critical and scientific, Vebien luoked
1o fate ninetesath-century evolutionary anthropelogy, from which he
derived not only & theory of evolution but also a specific notion of
objectivity, epitomized by the standpoint of e hypothetical “alien
observer’.'™ in terning to antheopology, Veblen attempted w develop an
evolutionary theory of economics which countered the classicists” tendensy
Loy aceord paradigmatic status to the idea of free cxchange, Teonomics, he
insisted, must be trapsformed into a penuine evolutionary seience, 1nto »
sty not of faissez-freire supported by the prnciple of natural selection,
but of the American political economy as an evalving cullural pracess. 1Lis
not in the abstract paradigm of free exchange, but ‘in the human material
that Che continuity of development is to be looked lor; and it is here . .
that the motor forces of the pracess of economic development must be
stuthicd iF they are to be studied in action at all. Economie action must be
the subject-matter of the svience if the science is to full inte Jing as an
evolutionary science.”™™ Basically, ‘an cvolulionary economlics must be the
theory of a process of cultural growth as determined by the ecomomic
interest, a theory of & cunu)ative sequencs of economic institutions stated
in terms of the process itself”.'™ For Veblen, evelutionary science teaches
that, in economics as clsewhere, histoncal stedy must [vews on culture
rather than causality.

H was thus that Veblen contribuled 1o the emergence of institattonalism
in cronomics. By te-casting counomics as an cvedefionary science, rather
than merely as an ideclogy backed up by the scientific gloss of Social
Durwinism, he ‘showed how ceonomists could aceept history and legitimate
change, even radical change, while assuming a stance of scientific
abjectivity; how they could undermine convention, yel speak in the name
of universal truth’.'™ After Veblen, economic theory premissed on the
validdity of market inlervenlion—inlervention, as Yeblen would huve it for
the sake of ‘cultural growth'—could be just. @x “scicobfic’, in an
evolutionary sense, as competing, classical theories founded on the
primacy of (ree exchange, Evolutionisnt provided a theoretical grounding
for both pro- and aoti-econemic interventionisks. “Scicnee” was noe fonger

- the presetve of economic inguiry in the classical tradition,

Building on the initiztives of Vehlen, the economists who came to typily
the institutionalist perspective during the carly decades of this century by
and large adopted as their primary focus of critique not the espousal by
classical economists of free market wirtues, bul the nea-classicist faith in

B! ges Ross, supeg m, 139, 154

E Thorstein Veblen, *Why i3 Econgmics Moi an Healutionary Scicnce’, Owerterly
Sanrnel of Beonmmics, 12 (189R), 373-97 at 383,
Y9 Thid, 393. 1 Rass, supren. 139, 215
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lepal system as regulatory apparatus; so too is it unsurprising hthat, Zfi
progressive lawyers became drawn over more 10 the methods of the St_]rl:I]
scicnees, institulionalist economics shauld_ haﬁwla_ p;nved a peculiarly
attractive proposition. One of Hutchins’s earliest imitiatives at the Yule Lertw
Yehool was Lo secure the appointment of Walton I:I:ilc H:}m1}tun, an
instilutionalist economist without any formal legsl training. Yelil was at
Columbia, where John Maurics Clark held a chair n coonomics, that
inslituticnalism made its most profound impact on leglal thmkmg.l

According to Clark, the {undamental {ailure of clussical em.numw::.restsr
in its misapprelicasion of interveotionism a5 a pure‘i;,r Pubhc-:agu .ﬂzr}
affair. Analysis of the concept of social ccptml, h_c_ insists, chcalsr thilt
‘exlernal’ rogulation of economic activitics 15 r:sz;antlully. 1 I:rwﬂ:ce _r:}l er
than a public phenomenon. ‘{Wlhen the state acts . SiLis always hﬂII!‘E'.a
individual official whe s really acting . . . [Fjor all practical purposes, h‘.: s
the state.’¥ The same point is made with equal force by Clatk’s
instiiutionalist confiére, John Commons:

The stale 35 what its officials do. - . - The state is not ‘the people,’ nor “lhe pulﬂtlc,’ r11:
is the working rales of the discretionary wllicials rzf the past arlud Prcs::n? \!.iim 1:1;:.
had and pow have the legal power to put their will |Int1:| cifcct w:E]un the lnmtsf:f:tl 3]}
ather officials, past and present, and through the instrumentality of other officials
or cmployees, present and [utore '*

As a source ol soecial control, the state is incvitablly instrummzﬁal in tlnf:
shaping of econemic kberties. “An coonemic likerly?, Cmpmunhdsughges.h,
‘exists only through official hehavieur designed 1o permil and auk _nn?&
it. /1% Hm;'ever, the kmits, as oppescd to the existence, of any pEIthL‘l‘]dT
coonomic liberty is not cxelusively a maller fc:‘r the ar:tale. Indeed, uucofc}m:g
to Clark, so far as the soclal contedd of business s r:c_mcurfn?df the slate,
even under a system of interventiomism, plays vnly a Ln:ummat govef:n-
mental role, since liberty is primarily at the mercy ol internal market
forces:

The substance of libcriy .., Nar an n:-.:::rnumiu:. basis, 1t depcnds, m] the an.t
instance, on knowledge, cspecially (in the ceongmic ficl!) knowlcdpe ctit 1; :{narl :.D
and knowledge of how to produce something with a marketabie \’51|1.[::.a an 1 “,:::hm-
dispose of it at o [air market price. A person wha does nat bave a job ot any het
source of income, and who docs nat know where to get one and hnw‘tu g aT?at
canvassing the market effectively, does not possess the substance G.f lshc::tg_,_i :re
PETEDO i% in A positien 10 e exploited and ta be furceel to make contraces wiich §
essentially made under duress ™™

8 lark, suped o, 162, & . . .
Les ?0;11;1 =Ra.| ICUI.‘H:I]]GHS. Loegal Foundations of Cagpitaline LNc'v. ‘r::rkw]‘n..{.mm_lllan, 10247,
LT3, 149, Cammons was a profcssor of coonemecs al the. Unwuersoﬂy of Wiscansa, 152 116
¥ Thig. 127 Clark, supre w, 162, 110,
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Thus it is that the possession of a liberty is by no means tantamount to the
passession of a right, “Has u labourer s right to work? He ciearty has a
liberty to work . . . but so long as no one has a thuty to furnish him a job,
getting a chance to work s not a right in the strict sense.”'”" Equally. ‘[t]he
freedom to muke a million dollars is not worth a cent to one who is out of
work. Nor is the freedom to starve, or 1o work For wages less than the
minimum of subsistence, ane that any rational being can prize—whataver
learned courts may say to the contrary’. " Flence the institutionalist
objection to the classical idea of frec cxchange. The liberty whick the
classical economists extolled was an insubstamtial, unprotecied jiberty:
freedom as mere absence of restraint. Real liberty—liberty backed by
rights—could oaly be achieved throngh the simuitancous promotion and
facilitalion of cconomie equality:

If 2ll individuals were cxactly squal in physical, cconomic and PETSURSIYE plwTs,
then there would be no reasanable purpose in Placing any limits on their iibortics,
since no wne could harm or mislead anather aoyhow. But, sinee the real fact is onc
of astounding ineyualities, limils are placed somewhat on the lbertics of the mare
pewerful under the name of dufics, such that a more reasonable tegree of eguality
may be matntained. These dutivs create correlative tighls on belall of the oferiors
which arc equivalent to reducing the exposure of the weaker pariies by redueing the
likerty of the stronger. Coniverscly, a redction of dutics an the part of inferiors
increases their liberty while veducing the rights and enlarging ihe exposures of the
stronger, According to the degree to which these delerminations are carricd is

there constructed x reciprocal caposure of cach to (e libcrty ol the other and a
reciprocity of rights and duties, '™

While more direcily indebted 10 Hohfeld's theory of jurs) relations than 1o

_the writings of any particular proto-realist jurist,'™ the institutionlist
- cribque of economic liberty bolstered the spirit of dissent against bty of

vomtract which had found its original, if somewhat lentative, exprossion in

~*the various anli-leissez-fiire statements of Holtwes and Pound, It is hardly
- surprising, aceordingly, that certain realists, in reacting against legal
fozmalism, should have latehed on o the institutionalist position. Yot
- thiwe realists who looked to institutionalism found more than just
- intellecius) inspiration and affinity. That, aiter all, they had already found

in the writings of Holmes and Pound. What institutionalism Eave [0 s0ne
realisiz was a sense of external approval, Here was # number of lawyers

who were taking their [ivst, hesitant steps inla the realm of the social

I Thid, UK,

Morris R, Cohen, *The Basis of Contract’, Harvared T, vy, 3 {1933, 535352 mt 560
S Commusey, sugeee m. 168, 129-30.

Ser Commaoes, thid, Y1-100; ‘Law and Econamics’, Vale LS 2 OIS, AT1-32 st 275;

“The Prohlem of Correlating Law, Boonaroics and Bihics”, Wisronsie L. Hev, | B (1032, 325

al -8,
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legitimizing ‘the fiction of the so-called Jabour contract as a free bargain’,
when ‘not onby is there actualty litte freedom to bargain on the part of the
sicel worker or miner who needs a job, but in some cases the medieval
subject had us much power to bargain when he accepled the sovereignty of
his bord.”™ *There is, in fact, no real bargaining between the modern karge
employer . . . and its individual cmployees. The working-man has no real
power to nerotiale or confer with the corporation as to the terms under
which he will agree to work., He either decides to work under the
conditions and schedule of wagss fixed by the employer or else he is out of
u jﬂhlﬂfﬂ .

Thus it is that legal realism, foltowing fn the path ol the institutionalist
economists, come 1o challenge legal formalism in the courts. ™™ For all that
it had been cherished by the Supreme Courf, the [ree market was not 2
natural phenomenon, puided by the invisible hand of natural selection;
rather, it was a social construct, an ideclogy. Economic freedom—the
freedom to choose—eonceals economic duress; coercion is an integral
feature of the free markel. ‘The advent of realism marked the dermise—if
only tempuriry—ofl a ‘pervasive logal-economic myth: the myth, that is, of
unimpaded voluntary action, of the free sconomic agent situated in a realm
of pure choice and mativated by competitive Darwinistiastinct. By the late
19205 and 19405, as the Supreme Court—Dbeginning with West Coast Hotel

™ Woeris R Coben, Property and Sovercipoty', Coenefl L0, 13 {1927), B-30 ot 12

Y2 ghen, supre . 172, 369; and see alse Coben, sepre o, 117, 353-5; Felix 5. Cohen,
“Teanscengontal Monsense and the Enactivnul Approach’, Colembta L. Rev., 35 (1931), B05-
a9 at §16-[7T.

“2 4lthough my thesis here i3 thet tepal realists, in so far as they sdopted economic
arguments, tended to apply inslitutionalisk insights (o doctiinal problems, it should be noted
that thers was voe specific strain of realist legal analysis—oamely, the study ol toet dostrine—
whicl dfew an coonmmics in a cather different masner. Leon Greem, Dean of the
Morbwestern Lniversity Schoal of Law from 1928 tirowgh to the mid-1941s, cxeneplifaed this
leadeney, Accarding o G, Edward White, *Green was the most influential Realist tarl
theoretivian of the catly twenticth contury.' G, BEdward White, Tort Law in dAmerfea: An
fntellecinal Fistory (New York: Oxlord University Press, 1980), 76 A good deal of {ireen’s
work addressed isues refating ta the role of judges and juries In torg cases, 2ad he insisted, {o
hiz analysis of these sues, that 8 primary consideeation for judpes andd jurics is be slocasion
of econtmic sk, Sec Willrid Rumbe, Jr., “Law as the Effcctive Declsions of Offecals: A
“New Laok™ ol Leaa] Roslism®, Tel of Prbfic Law, 20 (1971), 215-T1 ar 265, Aceording @
one commentatar, “Green woold use the term [Urisk™] inoa way that ... bas aconomic
significance as well a5 moral and personal injury conuotsions . - Geean has oponed the door
in poglipence law (o such A comprehensive valus approach.” Walter Probect, “Causation in the
Negliacnee Jargen: A Flea for Balanced “Reaffam™ *, I Florfda L, Rev., 18 (1965}, 36557 al
9%, and see also David W, Robertzson, "The Legal Philosophy ol Leon Green', Tuvas L.
Rev., 56 (1978), 303-437 mt 1224, Green was nal, i fact, the fimt American lawyer to
attempt an coonamidc interprotation of the [aw of torls: o this matier, e had been
foreshudowed by bis academic sival, Francis Dollen, Sce Francis Bohlen, The Basis of
Affirmative (Mbfigations in te Low of Tert (Phifadelphia: Department of Law of e
University of Pennsylvania, 1905, Sec also Green, supra n. 14, 245-51; amil Roscag Pound,
“The Ecomumic Interprotation aond the Law of Tos”, Harvard Lo Rev., 33 {19400, 365-85.
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Co. w. Purrish™—gradually outgrew the formalism of Lechner und
Loppage, tealisl-inspired doctrinal twyers began Lo wonder how any court
could cver have taken seriously the lite nineteenth-century liberty of
canttact model. ™ By the late 19705 and 1980s, propanents of critical legal
stedies in the United States had adopted the realist attack on the tradition
ol laissez-faire as part of their own jurisprudentiat agenda.'™

of alll the realists whe challenged the tradition of laissez faire, none wus
imare inspirational io future generations of American acadentic luwyers
than Roberl Hale, Trained in both law and economics, Fale was appoiated
as 2 full-time professor al the Colembia Law School in 1928 as part of Dean
Sm}th’s_drivt o replenish & somewhat depleted faculty following the
resignations gver the deanship controversy. Through his training, Hale was
abke {0 recognize clearly the manner in which late nineteenth and early
fwe:_ﬁic_thrucntur}r legal and cconomic ideus were following parallel pulhs.
Begiuning with Lochuer, the clussic dissenting upinions of Justice ITolmes
marked, for Hale, the demise of Spencerian economic austerily in the
courts. He cited as a “literary masterpiece’®” Holmes™s dissent in Tyson &
Bra, v.lﬂmamn, it which the majority of the Supreme Court declared
L{nmnshtutimml a New York statete limiting the resale price of theatre
lickets to {illy conis in excess of the box office price.'® In that case
Holmes ook the view that ‘the legislalure may forbid or resirict an;:r

Y West Coast Hotet Co, v, Porvish CE937) 5400 U5, 379, avermaling Adiiey v, £ !
Hogpital {1923) 261 1.5, 515 Compate alse Hebe v Shaw (1919:{3 248 115, 2{:'?’;‘“:!{2':;:[;
indication of the S.Lipmmu Lonrt moving away from Loctrer); and see, gcucra]ly. Samucl
Hemman, *Ceosamic Predilection and the Taw', dmoricaen Polftieal Scierce Rew. fﬁ {1937}
EEE—&H wk B3Gr David P Curtie, *The Constitution in 1he Snpreme Court: TJ'IL‘1NCW E'e::]~
VIBI-UMO, L, Chicage L. fev., 54 ([P8T), S04-55 at 54153, ’

'** See Juln P. Dawson, *Eecannic Duress and the Fir Exchange in F

) . : e i French fod Cerman
i, ?':uf.unz .|’_,. _Reu,. LI {1937, 345370 at 345 ‘Eeonomic [Nipcss-—An Busay in
Pempeetive’, Miclhigan L. Fev., 45 (F047), 255-90 csp. 266°7; Joha Daleel!, *Elurcss by
Ir'.-:lczgtomm Deessure', MWortle Oeeoling Lo Rev., 20 (1942), 237-77,. 341-864.

" The gropanent of eritical bpal stedies wha has championed the realist assault oo fairsez-
fuire mast vigoreasly is Joseph W, Sinper, “Legal Realism Mow', Califurniz L. Kev., 7
{1985), 165544, theugh this is not o overlook the cifarts of so-called firstgencration” eritical
legad sehiolars such as Karl Klare, Duncan Kennedy and especially Morton Horwitz, Sec e
Kacl . Klare, "udicial Deradicalization of the Wigner Act and the Onigins of Madern 1egat
Comseipusness, 1937-1941°, Sinkcseta Lo Rev., 57 (1978), 265339 at 206-310; Dunan

" Kennedy, “The Bole of Law in Becaamic Thawght: Essays on the Fotishism of Commuaditics”,

Arlr?a'rr'n:an tintversity L. fev., 34 {1985), 932-1007 al 951-2; and dMorton J. Hoowitz, The
Histary of the PublicPrivace Distinction’, I Pemerplvanie L. Rev., 130 (1952} 14238 at
Va4 The Trangformaton of American Law I870-T968; The Crisis of Legal Dr{hc;:{axy (MNow
“Yoeok: Oxford University Press, 1992), (63-246. War shouwld one overluok the foct that s
realist analysis of {he caneept of coercien has been influental vukside eritical legal circles

© 3ee an, Summers, supeg 1, 19, 22435,

187 . St :
. Robert L. Hale, *The Cuonstitation agd the Price System: Soune Reflections on Nebieia

Cow Wew York®, Columehia F.o Hev,, 34 (19343, 40125 5t 413,

" Tewan & fre, v, Banton (15271 293 U5, 415,
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110 The Evolution of @ Mood

wayg taken Lo mean, ider alia, that states have ne business attempling Lo
regulate private cconemic telations. Such relations were a matter for the
market, 1o be governed only by the contractual terms freely accepled by
economic agents. Public (state) povernment, in uther words, has no ight
1o interfere with private economic [reedom. For Hate, however, there is no
such thing as ceonomic freedom. The ‘frec markel’ is every bit as much a
repulatory apparaius @y is Lhe state. Accordingly, the constitutional
protection ol freedom of contract from state interveaiion is prenussed on i
lciional differsntiation botween public and private, on an assumption, that
i5, that the podential o regulate econamic aflairs is solely a characteristic ol
the public domain.

A man’s liberty i5 thought to need o constitutional protection against private
individuals, for the ordinary Jaw prolecls bim against any violent imterference
practised by athers. If others induce hin to relrain from excrcisiog any of his
panstitetional riphts, by rcfusing otherwise 1o deal with bim, his renunclation is
joaked bpon as a woluntary one, made in the courss of 2 process known as ‘frecdom
ol pootract’, in which all the participants bave veual rights. Tt is the federal and
slale govermnents, and thefr subordinate branches, which are alone thounght
capathle of forcibly interfering with this libevty, umd # is againse these povernments
Lhat Itds constitutional rights are for the moest part protected

The constitelional prodcction of the ndividual's right to contract is,
accordingly, a protection of the individual apainst the state, But it nol a
protection against interference by other individuabs—individuals, that is,

who, owing 1o their superior bargaining power, are possessed of the abiliey

1o nfluence, if not to control, the contraciual choices of their econemic
subordinates. This ability to exert economic influence and control over
others with comparably less barzaining power is the esscnee of what Hale
Lerms private povernment. “Various private groups to which 4 man belongs
may govern him quile as effectively as do organs of the official
government’, indeed, ‘both in scope snd in efficiency many exertions of
what is called ccanomic power are indistingnishable (rom wany exertions
ol what iz recopnized as political power. ™ Tor ITale, legal farmatism in
the late nincleenth and early twentieth-rentury American courts consisted
of more than just the simctilication of fuissez-faire; it was delined also by a
scparalion of the public and the privatc which was as strict as it was
artificial. Only Lhe slate could unreasonably interfere with private
ceonomic transactions. The possibility of the entrepreneurial abuse of
private povernment—ol monopoly, unfair competition, -economic durcss
and the like—was overlooked. Yel, ironically, only public government—in

M5 Thid, Sovt. ) )
¥ Pobert 1ee Hale Papers, Bare Book apd Mamuwseript Division, Butler Library,
Columbia Universicy, fofder 36, item ¥, po 17; and folder 80, itom &, p. 7,
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the form of siste legislation or constitutionsl protection—could cver
restistically keep such sbuse in check. “The individual liberly of the
governed often demands some sort of protection against abuses of private
Eoveming power, analogous to the sefeguards which our constitutions]
system furnishes againgt (he sbuse of official government. $uch safepuards
anty the official government itself can furnish.?1® Through their refuclance
to acknowledge that economic epetcion has its private as well as its pubtic
dimension, the late mineteenth and ecarly twenticth-century -American
courts failed to appreciate that the major obstacle preventing a flourishing
free markel cconomy was not the threat of public control over private
cognomic affairs, but the nature of the market itseif.

In recent Limes, Lhe task of collapsing the publicfprivate distinction has
been revived by certain proponents of critical legal studies.®'t Hale, in his
writings on the -najure of economic coercion, was the Tirst American
academic lawyer te bring this task 1o Hghl. The medern critique of the
public/private dichotomy can, accordingly, be said to have its onigins in the
early twenlicth-century intermeshing of institutionalist econotnics and
realist Jjunistic sensibilities. I1 only inadvertently and indirecthy, realism, in
its appeal to instilutionalism, set the scene for a good deal of modern
American jurisprudential debaie.

Realisnt, Tlistary and the Consdiution

Whereas Hale's theory of economic coercion was of an unmistakably
Lnstitutionalist bent, other realist affinities with institutionalisrn—uwhile no
less significant o far ag the intelleclual history of realism is conecrmed-—
were of a distinctly broader varicty, Some realists, whilc not especially
indebted w0 inslitntionalist insights, seemed 10 have a passion for imilating
Veblenian polemic. In his famons tirade against the leisure class, first
pubdished in 1892, Veblen claimed that the progression from feudalisin to
merdernity was distinguished by subile changes in the nature ol control and
congunpion on the part of the dominant class, Fraud, first of all, had
supplanted brule force as the primary method of dominance and
cxploitation. The moders entreprencunial élite, in its successlul utilization
of fraudulent techniques, was gided and abetted by the profession of
lawyers. “The lawyer is exclusively cocupied with the details of predatory
traud, either in achieving or chogkmating chicanery, and suecess in the

P Mafe Papers, ibid. Jolder 57, item o, @, 10,
MY See Kenneth M. Crsebecr, "Toward a Critical Jurisprutenee—a Fiest Slep by Way of
the Public-Frivate Bistinction in Coastitotianad §avw', L. Minmi L, Rer , 3T (1983), 379431,

© O Alan Freaman and Ehzabeth Meaersch, "The Public-Trivate Distinction in Amcricae Law aned

Life’, Bugifalee L. Rev., 36 (1987, 237-57; and ol. alsa the '"Symposiom oo the PullicPrivate

- Distinclion™, &) Peansyfeenia L. Rev, 130 (1952), 1289604,
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conductenr in Vohien's writings. Those realists who adopted a presentist
perspective on lsgal history, Rowever, did so not simply out of admiration
for Veblen's pofemical initiatives; they did so becuuse of their similarly
high repard for the werks of various largely Veblen-inspired early
twenlieth-century political scientists and constitutional scholass.

Principal among these was Charles Beard. As early as 1907, Beard had
dectared his intention Lo subordinale]j the past o the present’ 2 The
past—mote specilically, the period leading up to 1747—hokds the key, be
insisted, Lo the political conservatism of early twentieth-century interpreta-
tions of the Constitution, The politics ol the 1780s had been ‘dominated by
a doep-seated conllict between @ popular parly based on paper money and
agrarian interests, and a conservalive party cenlred in Lhe towns and
cesting on financial, mercantite, and personally interests. ' Hampered by
4 Confederation goveroment, and unable to achicve substaniial referm
through formal congressional channels, the conservatives effectively
bypassed the cxisting legal framework by adopting the Constitution of
I787; in doing this, they acted not, prmarily, out ol respect for
eoustitutional principles, but out of concern for economic mteresis. For the
comscrvatives, the successful promotion of cconomic interests demanded
the creation of a national povernment. *Only by locating the source of
authority and political obligation in the “nation” itself could the constitu-
tional order adapt o the changing realities of social and CooHomic
prrwer. @ Accordingly, the purpose of the Constitution was not, as had
Coriginally been anticipated, to support » fragmenicid system of govein-
ment, but instead to provide a federal mechanism for the control of the
national economy. Modern constititional arrangements, for Beard, must
be seen to be premissed upen and motivated by powerful ECUTOINIG
considerations and pressures.

Other political scientists, particularly during the Progrossive era, shared
Deard’s presentist outlook, Charles Merriam, Herbert Croly, Charles
Groves Haines and olher constitutional scholars of this periad ook the
view that the Constitution must be teeated primarily as @ contemporaty

B [yies Robinson and Charles Beard, e Development of Modern Furope (two vols.
Goston: Cion & Co, W7, L, =

21 [{erman Bole, “The Reatisl Critique of Constitutionalism in the Bra of Reform’, Am. L
Lep, Hige., 15 (1071], 2B8-300 at 202,

3 A ndrow W. Fraser, The Spirit of the Lows: Republicanivm and the Ll fireiatred Praject of
Medernity (Toconto: University of Toromto Press, 199003, 42,

3 gar Charles A, ¥oard, An Feomomde Tnrerpretation of the Consinition of the Unfterd
Srates {15t cidn, Mow York: Macmillan, 19123; and, for o carciul analysis of Beard's thesis, of.
alse Pope MoCotkle, “The Histordan as Tntellectual: Charles Woard and the Constitution
Revonsideced”, A J. Doy Flist,, 78 (1934}, 314-63.
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g:‘:wer'{unenta] institution rather than just as a code of taw behind which

historically, there exists some mystical ‘original intent” of the Framers 224
“The constitution”, wrote Arthur Bentley in 1908, ‘is always what i5, 725
Les_s cryptically, Howard McBain observed that *[t]hc constitetion of the
United States was not handed down on Mount Sinai by the Lord God of
Hosts. IL is not revealed law. . . . It is human mcans. The system of
government which it provides can scarecly be read at all in the stately
procession of its simple clauses.™® Basically, politicul scientists of the
Progressive era were fast coming round to the view that ‘the constinrtion
means what the corrts say it means™ 27

In this sense, the notion of rule scepiicisi—so strong an uadercurrent of

realist legal thinking—wasz paralleled il not prefigured by a belicf, common
among carly twentieth-century political scientists, that judicial rovicw of
legislation wuas a far from objective aifair, During the sceond and chird
decades of this century, the Supieme Court, under the respective Chief
._Iusticesh{pﬁ of Edward Douglass White and William Howard Taft

interpreted key amendments to the Conslitution in an increasingly errati{::
fashion. On the one hand, for cxample, the Courl uscd liberty of
conirack—i principle nowhere mentionad i the Constitntion—to declare
invalid governmental restrictions on the disposal of private property, while
on the other it distorted the lenguage of the Firsl Amendmént by
uphubling governmental inlerference with cerlain kinds of speech. ¥ Such
_ _LiuubIethiuk was reenpnized not only by so-called legal realists. Progressive
: mtfﬂ[cn_;lu:ﬂs and politicians in general believed that the search fur
objectivity and principled consistency in Supreme Court decision-making
wasa rather futile exercise. ‘Progressives scoffed al the idea that as soon as

an individual donned black judicial robes he gained the wisdom of King
' SOllFlmUIL - - - They confended that jursts were conscious mouiders of
policy rather than impersonal vehicles of revealed trseh, 29 '

[ ::': iﬂb Belz, sepra 0, 221, pessin; Kalman, supra 0, 3, 35
tthur F. Bentley, The Frocess af Covernmeni: A Std Saciaf Pre S ATISERN:
P;gg;-:ip.ial A i T 295{’ ered: A Study af Saciaf Pressires (Evanston:
Ploward L. MeBaia, The Living Constitnfion: A Comsideration of i i
; ; e Reaie
: é.?cgemis c_:-_r‘ Cuir Fendamental Law (Mew Yok Workers Tducation Hurcm{ Press, lﬂg'f?af ?n{fﬁd
o I Chartes Evang Huphes, Spoech at Elmi i€ im B
upra, . T at Blmira, New York, 3 hlay 1907, quoted i Halman,
: For general doctrinal analysis and commentar i b, ¢ fELLEi
: w, see David P Currie, “The Constitution
S:I'- the Suptesne Conrt; 1!?'1:0‘—1‘;'21’1 Deke LF, [1983], 111162; 'The Constitetion i the
;lrL;rﬂiilﬂ ('._‘uurt: EE’H—IS‘EIE : Duckee L1 [19860], 63-144; amul alss Howard Owen ITunler
131cn1s in Seareh of Principles: The First Amendment in the Supreme Court From £791-
1830 .qEr?rc:lry L.J., 35 (1U86), 59-137 al 90-127. '
7 Sleven B, Lawson, "Frogressives and the Supreme Coerl: A Case f i i
: [.]11'_' 1920, The Historian, 42"(19?9—3[!}, 4149-35 51 41‘]—3!.']_m e for Judiclal Refarm in
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il8 The Fvolution of @ Mood

The Caoostitution is peatsed in gonoral as the preat bulwark, even thouph there
could be no possible agreement in the group which was praising it as o how that
Cnostiution should reconeile theit sonflicting intereats. The Supreme Court hovers
evver the while picturc, amd it 18 (o it that prayers are addressed. However, they are
fearful praycrs, hecause the group knows that there is never any cortainty as o
what the next deeision will be, Yet in times of conlusion and fear, there is nathing
{hat s0 comforts e heart |sic] al timid men as u combination of prayer and
denunciation. For (his purpose the Canstitetion becomnes for most conservatives
the symbal of sceurity in which =l eonflicting hopes and fears urc somehow
resofved.

Writing in 1933, Llcwcilyn observed that ‘popular loyalty’ fo the
Constitation, “though real, is blind” 2? Yet Amold insisted that while faith
i the Constitution as an irelragable symbol of security may be blind failh,
it is an understandablc faith, for such reverence is fostered and maintained
both by the eourts and by u “scholaggarchy” of jurists.* Academic and
praclising lawyers alike take it to be “cssential to constilutionalism as 2 vilal
creed that jthe Constitution] be capable of being used . . . on both s1des: of
sy question, because it must be the creed of all groups in crder to {anclion
as a umlying symbol’ 2™ For all that debates may rage s 10 the proper
interprefation of constitutional provisions and amendments, what is not
apen W debate is the legitimacy of the Constitution Hsell. “Arpumentis may
ocour witiin the terms of Lhe constitution, but to attack the coustitution
itself is heresy.®? During the 1930s, other writers with inclinations
towards realism were quick to adopt Amold’s tack. Mux Lerner observed
in 1937 thal the ‘Constitotion and Sepreme Court are symbals of an ancient
surcness and a comlorting stability’. 2™ “Constitution worship'™” on the
part of the American peaple, he insisted, owes more to emotion than to
reason: ‘Wen are notably mare senailive fo images than to ideas, more
responsive (o sterectypes than to logie. . .. Men possess thoughts, tul
symbols possess men.'>® Essentially the same point had been made by
Edvward Corwin only one year earlier: “American constitutional symbolism
looks . . . 1o the past and links hands with conceptions which long antedate
the tise of science and its bolicl in a predictable, manageable causation. Its
conscoration of an afready establivhed order of things harks back o
primitive man’s terror of a4 chaotic universe, and his struggle towards

¥ Thurman W. Amobd, The Syarbofe of Coverranent (Mew York: Hareourl, Brace &
World, 1062; orip. publ. 1933), T3H-1.

MY dewellyn, sepra 0. 233, 24, o

M Thrman W. Armold, The Folflore af Capitalizm {Wew Haven, Conno: $ale Unaversicy

Press, 1937y, 67, M2 Thid. 20, 3 Jhid, 24
M4 pray Lerner, ‘Constitntion and Coult as Symbals’, Yale L7, 46 (1937), 1T290-31% =t
120, 5 thid, 1203, 4R Thid, 1293
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security and significance behind a slowly creeted barsier of custom, magic,
fetish, tabnl.™?*

The Madern Legal Mind

The emphasis placed on symbolism by legal vealists in Lheir analyses of the
Constitution was by no means casual. The power of symbolism over
humanity, as certain of their number recopnized, was a Folmesian
theme, ** More than this, the fascination with symbolism was yet another
facet of the general realist inclination towards the methods, ideas and
indeed trends to be found in the early twentieth-century social sciences, As
early as 1922, a political commentater, Walter Lippmann, had sugpested
that successful governmental control of public opinien depended on the
politieal manipulation of symbols of democracy.®® In the following yoor,
the theme of symbolism was popularized stitl further with the publication
of Charles Ogden and Ivor Richards’s classic study, The Meaning of
Megning. ‘Trom the catliest times,’ the suthors asserted, ‘the Symbols
whtich men have used to aid (he process of thinking and 1o record their
achievements have been a continuous soutes of wonder and llusion. The
whole human ruee has been so impresscd by the properties ol words as
instruments for the control of objocts, that in every age it has attributed to
them occult powers. . . . Unless we fully realize the profound infllucnee of
superstitions conccrning words, we shull not understand the fixity of
certain widespread Iinguistic habits which still vitiate-even the most careful
thinking. ™™ Some lepal realists were quick to heed this message, or st least
10 adapt it [o their own ends. The basic realist disdain for ‘abstract

magniloguence’™ ' in the law—-the respect for the Holmestan injunction ‘o

- keep to the real and the true™ —Dbecame, in the wake of Ogden and

.M Edwand §. Corwin, “The Consticution ag lostrument and as Symbol', American Pelfical
Science Rev., 30 (1930], 1W71-85 at 1072, See also Tdward Stevens Bobinson, Lo and tre
fanwyers (Mew Yook Mavoillan, 1935), 53

2 Oliver Wendell Holmes, I, Colfeoled Legal Papers (Mesw Yark: Harconrt, Brace &
Hevwre, 19203, 270, and sce also Coben, supra oo 117, 355; Temer, suprr n, 244, 1200

% Walter Lippmann, Public Opiion (Mew York: Harcowrt, Brace & Co., 1922); and sec
also Murcell, supra . 119, T8,

4O K. Ogden and 1 AL Rickards, The Meaning of Meaning: A Study of the fafluence af
Iﬂr!ﬁuﬂge wpon Thought amd dhe Seience of Symbalismy (Lendon: Ark, 1985, orig. pulik,
1923} 24,

3 Wax Rading, “The Theory of Judicial Decision: Or How Judges Think?, As. Bor Az,
}'.u{. L1 {19323), 337-52 a1 360,

* e mesl Lhink things nat in words, of ot least we musl constantby gransfate our words
inla the facts for whicl ey stand, if we are W kesp ta the cegl and (e froe” Oliver Wendell
Hemes, 1., "Law (o Science and Scieace in Law®, Horrged L, e, B2 {130y, 44353 mr dal,
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122 The Evalution of @ Meod

To look lor certainty in the law, accordingly, is to nurture a faitl in
authority which has ils origins in childhood. Through their acceptance of
the basic legal myth, mest bwyers fail to appreciate the true complexity of
the Anerican legal system, In seeking a surrogate paternal authority in the
law, the psychologically immature adult will accept at face value the
censariousness, the certainty and the apparenl irrefragability of the
American system of justice while having litile or no regard for the ethicud
or political criteria which that system promates. The time has come, Frank
insisted, not only for the lawyers butl also for the citizens of Amenca to
develop a ‘modern mind’, o shake oft their childish cmotions  and
attachmenis and grow up.

Apart, however, from asserting that the writings and judicial opiniens of
QOliver Wendell Holmes provide ‘an indispensable aid and an inspira-
tion'?® for the pust-formalist lawyer, Frank, In his early works, offerad
fittte by way of supgestion ax to how the modern mind might be cultivated.
He himseM, tather ironically, secmed to treat Holmes as something of a
father fipure,™® Furthermare, he had a tendency to suggest that the basic
legal myth is not just a feature of the American psyche but also
loundational to and pervasive throughout Western veligion and culture,*
Given Lhe supposediy afl-encompassing nature of this myth, his own
reticence with regard to the matter of how it might successfully be exposed

and outstripped is perhaps unsurprising. But even in so far as Frank

cxplains the basic legal myth as an essentially psychological phenomenon,
thore scems to be a Fundumental fault with bis reasoning, sings it seems
impossible, on his terms, cver w define adulthood. If a defining
characteristic of the adull mind is the childhood craving for patriacchal
order and security, how, psychologically, ate we (o distinguish between the
adult and the child? Adults arc asswmed to have more or less the same
hasic emotions as children. Thus it is thal Frank, in devetoping the idea of
the basic legal myth, makes no provision for rites of passage.

in lhis sense, his argument scems (o be essentially self-deleating. It
might nevertheless be claimed {hal his rather half-hearted atlempt at
grapphing with psychoanalytical idcas hardly {rustrates his basic tealist
sentiment, which is that we must stop conceiving of luw as a faiely strict
system of rules. In csscnee, Frank was adding social scientific ploss o ao
argument which had, he beligved, originated in the proto-realist wiitings of

2 Trank, sepro n. 25, 270,

W o thid, 270-7; and Fan Vetter, *The Faahition of Holmes, Holmes and Bwolytion”,
Cﬂ!;]’"arnia L. flev,, 72 (1984), 34308 at 33961 fn, S, :

Y Prank, stgrew 0. 25, 2812,
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Halmes, Cardozo and Gray,”™ and which he regarded as having been
developed further by certain of his realist confréres. Judges, we know, are
people,” Max Radin bad asserted in 1924, “They cat the same loods, seermn
moved by the same emotions, and laugh at the same jokes. ™ “The control
ol judres’, according to Leon Green, is not to be [pund in rules, butin the
fact that they are men nousished on the same thoughts and other life-giving
forces as the rest of us, and are subject to be influenced by the same factors
0 making their judgemcnts as those which jnfluence their fellows
generally. @ °If, therefore, in 2 vontroversy in which we are enpaged , we
coubd Tid purselves of the personal Interest it i, we might shrewdly puess
that a great many judges would like to sco (he same person win who
appeals 10 us.?7! Whereas Langdellian Isgal séleice was founded on the
asseempdion that the normalive scopa of fegal vulbey i3 o matter of ‘formal
certitude’,* the realist assumption, by which it wss gradually superseded,
was that judpes—stimulated, primarily, by the fhcts Before them rather
than by the rules to which those facts might be fittedﬁ'”—wu:k backwards,
from a desirable conclusion to one of another of a siowk of logical
premises’.*™ To put the matter al its simplest, judges sre not inhibited by
ruics but liberated by them. 1L is by resocting 14 lepil rales, afier 411, that
jndges are able retroactively to fumish lcir destinets with authority.
Precisely this point had been mude in the easy 19205 5y the pragmatist
philbsopher, John Dewey. Huroan beings, according to Brewiy, ‘act not
upon deliberation but from routine, instinet, the divee! pressure of
appetite, or a blind “unch” "7 Successful lawyering entails he tailoring

_ aofu conclusion te fit the particular hunch:*® One judge, by the late 19205,

had the candour to confess that the Deweyan—or, as he saw it,
Rabeluisian—notion of lawyering by hunel seeméd to capture the

" decision-making process to a T.*77 Indeed, it wax thi “discovery’—the

revelation of the ‘huncl’ as the primary factor in ¢he _iIecIsEou—mnking
process--which fuelled Trunk's scepticism with regard Lo Sse nature and

4 thid, 39, 131-3, 252-5, 270-7. 0 Bomdin, Rxprn g, 281, 354,

ij:' Green, supre 0. 255, pr. 1, p. 121, T nbin, sepea o, 25, 359,

* Yrtema, “The Horpbook dMethod and the Conflict of Laws' aiphr n, 73, fog,

¥ fee Oliphant, supee o, 72, 161; alsn sugra 0. 74, 132-3. ’

j-';" BEadin, steprea . 251, 359, ’

75 Juho Dewey, 'Logical dMethod snd Taw’, Cordell L. 2, 10 (1525, 2727 &t 17 With
n:%;t:d tor thiis article, see Golding, supra 0. 12, 4670, ’

" Drwewey, supea 0, 275, 23; and ses slso John Dewey, Fxperence mnd Wature (Mew York:
I'Juj.-':r, [958y, 273-3.

2"" Juseph C. Hutcheson, Ir., “The Judgment Totwitive: The Functios o the “Hunch” in
Jud_ic_ial Decision’, Comell L0, 11 (1929, 274-88. TTutcheson apparentls 32t0r qualificd his
pasilian. See Karl M. Llewellyn, “0o Reading and Using the Newer Junspradunes”, Cafimbin
L. Fev., A (194900, S31- 614 at 604 '
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126 The Evolution of a Mood

experimental branch of natural scicoce. Tes theoretical goal is the
prediction and conieol of behaviouwr. ™ Behaviougism thus offered Lhe
prospect of the scientifc study of soctal control, ‘Behaviousism promised
the seientific contenl of life to a generation who felt their Tives increasingly
ant of conlrol 2%

It was through behaviourism, accordingly, that social control became
part ol the commaen currency of the early twentieth-century social sciences.
Cwing to its emphasis on the coneepl of social conlred, {urthesmaore,
behaviourism became a distinet soclal scientific facet of logal Tealism.
Concerned ‘with law  coneeived s3 human behaviowr instead of the
traditional body of rules and concepts’,” behuvivurist-inspired realists
argued Lhat rules are esseaddally stimuli for prompting particular kinds ol
human response.®! This argument is epitomized by Underhill Moore’s so-
called “learning theory®, which he developed in his study of New Haven
parking ufl'cncc*; ThL meHOTisc's I.j:thaviClur i‘-: dcltrmined accm'ding to

tLWdrd—whth relalion he has learned, or s leaimng. In Dldﬂi to Imm ane
must be driven to make a tesponse in the presence of o cue, and that
response must be rewarded. ™ The necessary “drive’ of which he writes is
prompled by legal tubes, for i is such fules which—for example, with
regard Lo the regulation of traffic—provide the ‘reward” {that is, the
omission of sanction} for the individeal motarist™s complianes in learaing
the appropriate respanses L the relevant ordinances,

Moore apart, however, legal realists generally were disinclined to apply
the methods of hehavigural seicnee W the siudy of law with any real
rigour.” Indeed, in so far as behaviourism made any significant mark on
Amuerican legal theory, that mark had been made some yoars before the
emergence of Jegal realism--with the publication, to be precise, of Joseph
Bingham's article, “What is the Law? in %12, In that arlicle, Bingham

¥ Joln B. Watson, ‘Psychology as a Bebaviourist Yiews T, Psyofiofogical Rew., 20
{TU13), 15877 at 156, ’

¥ Russ, sepra oo 139, 312

0 yntema, sepra no 14, 318

M Zae oo, Underhill Moore, "Rational Basis of Togal Tostitetions”, Colemtrie L, Rew,, 23
(19237, 60-1T at 610; Shpbast, supre o, 74, 137 and of. also Wamble, supran. 18, 159-51;
Swnmnes, supre oo 19, St Gl Bdwand While, ‘Trom Socieleeical Furisprudense to Bealizm:
Turispradence and Sociaf Change in Barly Twentisth-Cenlory Amence’, Virglmia L, few, 58
(1972), B92-1023 at 101516,

P Mewore and Callalao, sipra 0. 128, 6L, For critica! cstimations of this theary, see Clark
E. Hull, '"Maoare anil Callahan's "Taw and Learning Theory™ A Feychologist™s Impressions’,
Yaole L.F., 33 ([%44}, 330-337; Hessel B, YWntema, * *Law snd Learming Theory™ theough the
Looking Class of Legal Theory', Yale L4, 53 {13844), 338417,

5 Sec Kalman, supre 5. 3, 18-19; David B, Ingeesoll, ‘Katl Llewcllyn, Amcrican Legal
Brealizm, #nd Contemporary Logal Behavicermbism®, Edics, 78 (1966), 253~00 at 2635 also,
lor a critigue of behaviouriam as applicd to taw, of, Cahen, sepra o 117, 35740,
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developed what was to become the trademark realist view that the
formalist notion of law as ‘a system of rules and principles enlorecd by
political authority . . . Is fundsmentally erroneous and . . . 3 bar 10 a
scicniific understanding of our Iaw’.** Properly understood, tufes and
principles are but ‘mental tools'—ideas held subjectively by thoss who
think about law—to be used to explain human responses to authoritutive
governmental control ** Law, aceordingly, is ‘dependent on the existence
of authoritative gnvernmunt’ 25 and ‘[tfhe practical inlerest of lawyers and
of laymen lics in the concrete operattons and effects ol governmental
muchinery and 0ot in gencralizations excepting insofur as they cause,
explain, or indicate such phenomena.' ™7

‘The scientific study of luw, then, according o Bingham, consists of
analysing the operation of judicial mackinery with a view 1o predicting
future decisions: ‘cases past and patential are the essentisl substance in the
field of law. Pasl cases are expetimental guides to prognostications of
[utare decisions. ™ By ‘observation, report, inductive and deductive
reasoning and the other methods of scientific investigation’, the concrete
phenomena of autheritative government *may be generabized into rules
and principles™™ —rules und principles deduced not by way of Langdeltian
speculation, bul by ireafing law as a practical activity. Binghem was, in
essence, allempling to take the proto-tealist [nsights of Pound and Holmes
one step further by appropriating the alresdy established idea of science in
law and pulling it to a more progressive use. No longer, he was arguing,
need science be the preserve of mechanical jursprudence, for lhe
{oundations of Jegal science could be re-cast in order 10 serve predictivist
ends, While Bingham's argument hinted at behaviourism—not to mention
the predictivist thetonc of Holmes™™ —it was, more directly, the brosder
philosophy of pragmatism to which he m::med to appeal.

Pragmatism brought 1o late nineteenth and carly twentieth-century
Aunetican social thought ths [dea that scicnce could be put to the serviee of

= loscph W Bingham, "What is the Law?", Michigoa L. Rev., 11 1912), 25, 109-121 al
3. For a discuysion of Binghant vied-vis legal realism, see Frangolse Michaut, I Benle de l2
‘Saciplagical Jevispritdence” or le Mowvement Realiste Americate: Le Rofe di Juge of In
Thoarie de Dreit (Dectoral disscoration, Universilé Jde Paris X, Nartorng, iode universitaine
198457, 11323,

3 wingham, fupe o, 294 911

M T, 14,

™ Joscph W, Bingham, Science and the Law, Gireen Bag, 25 (1913), 182-7 at 144-5.

M wingham, supre n. 204, 17

7 9hid, 9.

M Compare Binghan, stpee . 287, 16425 with CHiver Wendell Hobmes, Ir., “Lhe Path of
the: Lpe®, Harverd Lo Rev., 10 (18973, 457-74 at 437,
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science. “Surely progress in the science of law’, Walter Wheeler Cook
claimed, ‘consists in eomlinually reformulating our geaeralizations so as 40
ntake them bring out more clearly just what the past phenomena deseribed
really are and just whal we predict will happen in the futire.™ Similarly,
for Hermun Oliphant, tlhe predictable element’ in the judicial decision
‘will be the dominant subject matter of any truly scieatific study of law ¢
But such un answer simply raiscys the same question afresh. Bwen i it 1s
graited that predictivis provides » key to the understanding of law as a
sucial science, why should anyone wish to conceive of law as such a
science? What, precisely, might the appeal to social science achieve?

‘Phroughout the literature of legal realism there runs a distinet caginess
with respect to this last question. Comspicuously little effurt was made by
any of the su-called realists to explain why, cxactly, the integration of law
with the broader social scicnees should prove to be such an enlightened
initiative. By the early 1940s, Karl Llowellyn, for one, was willing Lo
concede that realist altempts at such integration bad not heen a suocess;™!
and, indeed, from the mid-1930s onwards, realism suffered a gradus!l
institational and inelectual demise as its proponents became ever more
indifferent and even hostile to “the clumsy jarpon of the so-called social
scicnees'. ¥ Disillusionment with the social scicnees was, of course, only
part of the teasen for Lhis peoeral demise. The cause of the disitlusionment
itzelf is crucial to any detalled assessment of fegal realismy. In appealing Lo
the social sciences, and to prapmatism in particular, various legal realists
discovered what they considered w be a vital conceptual apparatus lor
articulating the essential ‘realism’ of their particelar perspectives: the
social sciences provided a pathway to the lepal facts, to the reality of law.
This zacial science-induced realism temed cut, however, to entatl ifs own
brand of frmalism. And whike it would be hyperbole 1o asseet that so-
called realists were ‘Langdellians mafgrd e’ it is important nonethe-
fess 1o recognize the formalist élements implicit in realist thought.

The essential purpose behind the realist stress on prodiclivism was the
pramotion of certainty in law, Prediction entails focusing not only on legul
rules, but also on other factors which might .cifect the outcome of a

™ ook, supra oo M, 485,

R OMiphant, sapee no 72, 159

ML See Karl M. Liewellyn and B, Adamson Haebel, The Cheyerne Way: Conflict e Cose
Faw in Primitive Juriiprudereee [Nooman: University of Chelohoma Fress, 1941), 41 ("Efforn
after cffort at synthesis of the social discinlines over the pas leo years has made sworthswhils
headway i all phases, eacept that of micgrating lew-studt with the rest.”) The tanguege is
unmistakably Llewelyn's, a fact which is conlimmed by B. Adamson Hochel, “Earf Llewellyn:
Anthwopolopical Jurisprode’, Ruegers Lo Hewe, 18 {1964), 7354 at T0 n. 23,

1 Radell, sepre . 130, & and scc also Kalman, sepra n. 3, 42

* Gilmoare, supre w. 84, TR,
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deciston—TIactors such as the known predileclions and background of the
judge. Such factors arc kkely 1o be impertant for the purposes of ensuring
consistently accurate prediction.™* But what might this be taken to imply?
The implication scoms Lo be that judicial decisions ‘could and shouid
beeome more predictable’.™'® But just how predictable? Are we to assume
that an ideal legal system woubd be one in which all future legal decisions
cauld be predicted? Certainly no legal roslist was 5o naive as to treat such
an aspiration as 2 real possibility. Towever—and this is the imporfant
poinl—the realist notion of predictivism us a science is lounded on the idea
that the aspirstion is a wotthy one. That is, predictivist-inspired realizm
treats as notionally desirable the fudilitation of a lormally certain,
‘prediction-friendly’ system of law. At the samc time, the gencral
predictivist quest for legal cerlainly betrays an implicit fear of judicial
diseretion and incertitude. And it is thos that realism, certainby in i
predictivist guise, appears to allempl Lo diseredit one formalist conception
af law only to replace it with another. This much is clear from Max Radin's
analysis of the nature of judicial decision-making, ITavieng expressed his
dismay over the Langdellian tendency to treat the legal dispute ‘like o
nickel in a slot machine’,*'% wherchy the correct result is reached as if
aulomatically by the judicial application of the sppropriate precedent,
Radin argues thal the business of legal realism—as a reaction to
Langdellian formalism—is prophecy, through which “we can come fairly
ngar eerlainty™.*'7 This, it seems, is to dencunce mechanical jurisprudence
in one breath while reinstalingit in the next. The assumption that it may be
pissible o predict future legal decisions with considerable, if not guite
total, accuracy is huardly less formalist—is hardly lcss supportive of so-
called slot machine justice---than the basic Langdellian belief that legal
doctrine is reducible to a handful of commeon law principles which may be
applied uncontroversially 1o future legal disputes.

This is not to ¢laim that the formalism of legal realism was Intentional.
Rather, formalism persisted faure de micux. Lepal realists had heen fairly
successful in adopting sucial scienlilic methods and insights to criticize the

A Dliphan, supre'n. 74, 130-32; and sce also Summers, sopre oo 19, 14534,

35 Bumble, suprd n. 1§, 140

3 Wadin, supra n. 251, 338,

7 Radin, ibid. 262; and of. Turther, for a defailed pronguncement of this posilion, Kark
M. Lteswellys, The Common Law Traditian: Dectding Appeals (Boston: Listle, Brown & Co.,
VOG0, K23, The Case Low Svster in America (P. Gowirte ed., Bog. rans. M, Ansaldi,
Chicago: University of Chicigo Peess, 195%; orig, Germon publ. 1933Y, 7689, Max Radin,
Chawe Law and Stare Trecisis: Conecrning Préfudizienrecht in Amerfbd’, Coltenbin L, Rev., 335
(1933), 199212 at 212; Lon L. Tuller, “Ametican Lepal Reslism®, I Peawasylvamio L. Rev.,
842 (1934), 420-52 at 431—1. Do the realist quesl for ceetminty, scg generally Charfes B, Clark
and Dhavid &, Trubek, ‘The Creative Role of the Fudgs: Resirmnt and Freedem in the
Common Law Traditen’, Yale LS, TL {1361y, 235-76 at 267-7h.
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134 The Evolution of a Mood

about the legal process which allows for the possibi!ily of predicting future
decisions with a fair degree of avcuraey. The mgenty ol Trank was that he
recngnized how predictivist rhetoric, {orall its appeal 10 the ‘_rcahtyi of 151Iw:
was actually little other than a varianl on the more traditional, Bealist
version af egat formalism. ¢ . _ _

Yet despite this, Frank himself was unable to escape the grip ol lm-m;hs[
jurisprudence. This much is cspecially clear from }'us critique D_f ﬂ-!u jury
gysten1, Throughout his writings, Fi'ank_wgs gonsistent Pm{cssmg. ]
dishelieve thoroughly™™ in the wsc of jurics. As 4 collection of twai:ve
jegally unedueaied lay-persons, the jury, he insisted, 15 an IHCOI!IHIECIL-IIII
fuct-findiing body. Happily hc would have scen their use scriously
curtuiled, il not cradicated attogether, His main work on the SI.}!J]GCT,
written with bis daughter and published posthumoulsl}r,'}s essenilally 4
chromicke of the cases of thirty-six men who, owing pnrr}anly 0¥ tg;i LEroLs
of juries, were found guilty only kater Lo e E:hsm‘n'_erscl innocent. While
obviously the jury system is not about te fallinto disuse, thore Is no Teason,
he argued, thit jurics should not be made more accountable to Ju-;!ges.
That he should huve adopled this line of argumc_nt, }mwuvar, % clurious.
Given that judges supposcdly act pritmarily on 1}15mets ruther thzfm on
rules, why should we place any more fuith in the judpe than we do in Lhe
jury? Frank’s answer Is revealing: :

To comprehend the meaning of maoy tepal rule roquires spetiad training. 1t is
inconcrivable (hat a body of twelve ordinacy men, casufti]y gathcru:.l tngcthmi fora
few days, could, mercly [rom listening to the m:;tr_l.;ct!ﬂr‘!s of the judge, Em[.! tl:ic
knowlodpe neccssary to prasp the trae import af the julge’s words. Fur thesc wor s[
have often acquired their meaning as a result af hundreds of years of professiona
disputation in the courts.”™

‘T'hus it is that, in condemning the jury system, Frank E.IBWLCS. the judge tn_
A status nol obviously compatible with his ariginul reakist thesis. Nclr tongel
straightiorwardly a human being, the judge has b{I:un tmns!’ﬂrmmq into .thc
saviour and the orzcle of the law, into the repository .131:1 g,u.ardlan of an
artificial reason which the untrained plebeian should neuh‘er pretend, not
b expecled, to understand. The implication is clear: Iml'-' 18, 1::_f nccesm}.r,
the preserve of a legal pricsthood. Such an argnment 18 distinctly more

M0 gee Frank, seped n. 25, 127 ) .
Sl ?zrcomu Frank{ :Aze Judpges Human?”, [ Peunsyivania £ Rev., 80 (1934), 17-33, 53~
t 27. ]
6?"“?“" Terome Frank and Barbara Frank, Mot Guilty {Now York: 12oubleday, 1':11:??): an: I’]-;_:Iur
snrther discussion of Trank's dislike o [ joary myStom, see Thuxbury, Jereme Frank and the
L-:%gc;.r of Lepat Realism®, supra o, G, 1555
B3 Drank, sepra o, 279, 114,

The Evelution of « Maod 135

Bealist than reakist,™* and it is add that Frank should have offered i, given
that he claimed more generally to reject the notion of cxpertise as elitist
and undemocratic.™ Fifteen yoeurs after his initial denunciation of childish
lepal thoupht-ways, he lamented that ‘perthaps . . . despilc my vears, T have
not yet fully matured’. ™ Law and the Modem Mind had fallen ‘like »
bomib on the legal world™;** and yet, us with many a succés de xcandale, it
ultimately demanded more of its author than i did of anyone else. In
refecting the jury system, Frunk had implicitly celebrated the verities of
lepal certainty and tradition. And it was preciscly thus that he trapped
himself within his own realisl critigue.

LEGATL REALISM AND LLEGAE EDUCATION

Frank himself seemed Lo be blissfully unaware of this fact. Almost two
decades on from the frst publication of Law and the Madern Mind, and
- neatly sighty years after Langdetls appointment as dean at Ilarvard, he
was skl vilifying the lepacy of Langdellian formalism con brio, cven if his
< prenliar style of disparagement had, over the year, acquired something of
% constructive edge. Whereas, in his sarly writings, the poverly and the
popularity ol the Langdelian legal world-view was altributed to the
widespread if implicit acceptance of the basic logal myth, in his writings
from the late 19405 onwards be began to siress the pervasive clfoet of ‘the
nyth that upper courts arg at the heart of court-honse povernment. This
myth induces the false heliel that it is of ne impoertance whetlier or not trial
judges are well-trained for thelr job, fair-minded, conscientions in listening
‘In leslimony, and honest. In considerable part, this belief arises from the
allacious notion that the legal rules, supervised by the upper cowrts,
conirol decisions. ™
_Although Frank was nok the first lepat realisl 1o draw sttention to this so-
called upper-court myth,** he was the only one of their number 1o accord
it especial juridical significance. As with the basie legal myth, the upper-
cuart myth was very much a part of the Langdellian scheme of things.
tangdell himsclf hud founded the case method on old Eaglish appaa)

MM Bee Warren I, Samucls, Joseph Henry Beale™s Lectures on Jurispeadence, 1919, 0,
fiziei L. Hev,, 29 (1975}, 260-333 at 292: Duxbury, "Some Redicalism about Bealism,
T L T T

Y Ferome Frank, “The Place of the Expert in a Demoecatic Socety, Philpanpiv af
cience, 16 {194%), 324 a1 23,

= nited Stoges v, Rubensiein, 151 F.2d, 915, 623 (2nd Cir. 1949, (Frank 1., dissenting),
U Charles E. Clark, “Jorame M. Frank’, Yafe L./, 66 (1937), B17-18 at 817

% Frank, supes n. 279, 222,

2 gep e.g Crreen, Supra 0. 255, pto T, 1037,
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135 The Evolution of ¢ Moud

Since Frunk’s proposals were as divorced from the opinions of most
realists as they were from the tradition of Lungdell, it was perhaps typical
alsa that, during the 1930s, the awyer school bluepring should genurally
have lallen on Faliow ground. Apart from the occasional, vague aside Lo Ithe,
elfect that the introduction of snippets of ‘the humanities’ into t11v.3 clinical
curriculum might enable law students to identify with the fecimgs and
avievances of their clients,® Frank's suggestions scemed aimaost entircly to
negheet that which most realists cherished above all: nmna_l:,:, Lthe tﬁz:u:hlng
of and research into faw as a social scicnce, Hardly surprising was 1t th'fﬂ,
Liswellyn declarad, in 1933, that ‘T do not believe, as F:imk :ig?ms to, in
the substitution of practice or clinic for theoretical inst:ruc_hou.*' For legal
tealists to take the lawyer school route would have mw:_nlved MAsSIve
sacrificos, given especially the fundamental chanpes in curricular content
and structure, in personnel, and the vast expenditure of energy and
resonrces that the implementation of the clinical madel would have
demanded,

1t was not unti! the 12605 that the clinkcal model—and sven }rrzﬂn, nol
Frank's model—began to floerish in the American law sszhmis.' In the
early 1930s, when Frank held & post as a research sssoclate ,M Y%«l-_& the
faculty had ‘welcomed him warmly and his ideas with rescrvations™™ The
aceasional vocationally oriented course had been sdded to the curricutum;
but by and large clinicat education failed to take rool. Frank‘ se»zrnn%d
genuinely {rustrated by this fact. In an address o the Yalc _Law Schocl In
1041, hie chided bis erstwhile realist colleagues for thelr guicseence: ‘“Y‘ou
fclks here al New Haven take a programme for having law students act like
lawyers—and you talk about it. Gosh, if you're goinp Lo spank—or Woo—
our Lady af the Law, go aad do it. Don’l become mere Yadellers—or, for
that malter, Rodellers. 54 Fhe pun is not without significance, Fred Rodeli
spent much of his acadeinic cnergy vililying the Harvard L&w School and

insisting on the intellectual supeniority of Y ale™* . —complaining about the
ills of modern legal cducation, in other words, rather l,h_an trylng I.D remedy
them. Tt was precisely this words-over-action world-view of :whu:h Fr?qk
became disenamoured. And yet, itonically, Frank hardly hesitated fo join

30 See Framk, swpre n. 343, 380, 46-7, o _
A pard M. ;_Jc“-.-_{tl:,r[.r 'O What is Wrong With So-Called Legal Edvesdios’, Crlumieng L.

Rew., 35 (1935), 63F-1% at 675, For penerat cotival discussion of Frank's glinical law schoal

jonrpe K. Gacdner, “Why Mot o Clinical L.awynr—Schﬂol?ﬂ_Snmc Reltections,

n{;.mi'i;r:sejv?nm ? Rew,, B2 {1'1;343, T%S—E{H; Leon T. David, “The Clinicad Lam::r Behal;
The Cligic', U, Penssplvaria L, Rev, B3 (1924}, 1-22.

I Lreyens, fupad 0,45, E."Si?‘ 215-16.

M3 iman, supre o, 3, BT .

T ifnr::;l Fi'ﬁr;b:, “ulellers and Rodellers, tlk hefore the Tudge's Gavel, Yale Law
Sehool, 15 February 1941, o Terame W. Frank Pepers, Yals Unlversily, Sterling Memorial
i.ibrary, Manuscripts and Archivas Division, hox 1_6‘),;01:!:;: A4 at 16,

35 S Dby, To he Twilight of Legal Realisny’, sipra p. 3, 335-490),

clsewhere'.
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in the same game. *Where the Lanpdellian aimosphere is thickest,” he
wrote in 1933, ‘teaching is weukest; where that atmosphere is thinnest,
leaching is strongest. ™™ Almost filteen years Jater, he remained steadfast
to his belief *that, as a whole, Yale Law School . . . comes closer to grips
with lawyers’ realities than Marvard'*7 Very simply, Trank was a
Hapvard-baiter just as wux Rodell,

Indeed, Harvard-baiting—or certainly discnchantment with the academic
and professional prestige which the Harvard Law School cnjoyed—was at
the core of @ good deal of realist pedagogic critique. Viewed in ruther
crudle terms, realism was very much an Ivy League law school phenomenon,
a controversy hetween Harvard on the one haod, and Columbia and Yale
on the other. When, in 1935, Kurl Licwellyn offeced his rellections on the
state of Amcrican legal education, he prefaced his comments with the
warning that e was concerited only with * “legal education™ as practised at
Columbia, Harvard, and Yale’.” White, furthermare, neither Liewellyn
nor any other so-called realist was willing tor indulge Ilarvard-phobia as
shamelessly as did Raodell, there was a widespread recognition of the
problem which the Iatter liked to dramatize. Edmund M. Morgan, for
example, a ITarvard Law School graduate and peofessor Lhere from 1923

oawards, professed no sympathy at all for Redell’s anti-Flarvard
.359

. histrionics;™ yet he was preparcd privately to acknowledge that the
- School taced something of o problem during the 1930s in so far as it was

‘tegarded as entirely too much satisfied with itself, and as havimg s

" supercilious, if not a hostile, attitude towards experiments in legal

education snd new methods of attack upon leget problems which originate
1 3]

Malurally, during the the 1930s, thers were thuse in Cambridge—oot

feast Fellx Frankfurter—who insisted that allegations of Harvardiag
academic alonlmess and condescension were unfair and unfounded ! Yet

** Prank, supra o, 343, 308,

37 Frank, supet o, 342, 1342,

B8 Llewellyn, supra n. 351, 652. [n the 19205, Harvard, Yale, Columbia and possibly a
lislf-dvzen gther law seliools were distinel o s fac s they conesived themselves o be
artional ipstitutions, withoul any speciab ohligaticn to prepare students 1o pass the har

@

Bxaminations of any particulac stake, Other schools, i centrase, wens cather more concamed
.wilh preparing students for provineial legal practice. See Ereee A, Ackerman, *Lew aad the

Mpdary dind by Jerome Crank’, Dacdafier, 1008 (19741, 115130 at 126 6 2.
¥ See Edmuod M. Morgan to Guy W, Ress, § March 1961, in Edmend M. Morgan

‘Papers, Vanderhile University, Fleard Libeary, Special Colicctions Dopastwent, box 3 (“Yoo
arc enkively right e thinking that T have a jow opinion of Fred Rodeft. © . He wonld mher

maks smarl scatences than telf the tuth'y; also Telix Frankfurter to Hdmund M. hivrgan,

I Movember [#47, in Edmond W, Morpan Papers, Harvard Law School Library,

Manugciipls Division, box 11, folder 16,
I Felmund . klorgan o Rawl M. Llesellyn, 28 March 1951, in Katl N, Llewellya Fapers,

University of Chicape Law Library, A.65(0), cired in Hull, suprs o 47, 952
1 Bue Kalman, supram, 3, 174,
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142 The Lvolution of @ Mogod

pedagogic sitategy: mamely, the critique of the case methud. AL the
heginning of the 19505, Thirman Arnodd wrote of the cuse method that
Tn]o more time-wasting system of studying law has ever been devised. . . .
Yet a blind faith in the case-by-casc system slill persists in the great
majority of Amcrican law sehools. ™™ Much the same point had been made
by Liewellyn in the 1%30s when he denounced the case method as a
‘pseudo-Socratic menologue’.”” Yet, as Ameold pointed out, the case
method did indeed survive. Why shouold this have been so? Legal realism
itself seems largely to have been responsibte for the longevity of the case

methad; for, the commenls of Aroold and Llewellyn asida, it 1s pussiblc Lo -

discern in the literature of realism a marked reluctance to abandon case
method teaching. This 3% hardly surprising, The quslities of the case
method as an efficient and enpaping teaching style were appreciated by
most American academic lawyers hy the carly decades of this century. ™™
And even realisls recognized a good thing when they saw one—even,
indeed, when that good thing had Langdellian pedigeee. While, moreover,
na legal realist would have wished to use the case method as Langdell and
his sugcossors had used it, Lthey saw nevertheless that it provided a superh
means of encouraging a broadly sceptical approach to the study of faw.™™
Thus it was that realists such as Max Radin and Herman Oliphant, though
opposad to Langdellian legal science, considered the case methad {o be a
perfect vehicle for demonstrating the shorteomings of thel so-called
scienee. ¥ The case method could be employed to demonstrate to students
that the piinciples to be found in cascs somelimes conflict, that legal
doctrine gften coneeals uneertainties and contradictions, and that judges
frequently rely on instinct rather than on precedent.

Legal realism, then, entailed the reorienting rather than the jetlisoning,
of the case method. A similar, if siightly more ruthless stralepy was
adopted with regard to the traditional casc-baok. Brian Simpson has
suggested that realism coutributed significantly to the demise of the
treatise-writing tradition in the United Stules ™7 Possibly it did, Wesley
Sturges’s ‘severchy anaiytical’™" article, “Legat Theory and Real Property

¥ Thorwan Amold, Fair Fights and Soul: A DHssemtng Lowyer's Life (New Yk
Harcourt, Brace & Warkd, 1951}, 263,

T Ljewellyn, supra n, 351, 677, alw 6533, 606,

P See Slevens, suprd o, 45, 1723, _

I Gep Jerold 5. Auerbach, Unegual Sagdcer LJEIWJ-'EJ’.T and Soctal Chedge it Modern

i ks Ccbocd Universily Press, 1976], T3,

ATE'H?:A:H;?:: Eza'm, “The BEducation b-;rf a [.aw:,'ur‘.JCa!J'_l"crnrfﬂ L. Rew,, 23 (1957, 676-01;
U]j?haut, supre o T2, 161, i ) .

S5 AW B Sipson, "The Rise and Fall al Lhe Lepat Treatise: Lega! Principles and (e
Vorms of 1.egal Literature’, £, Chicage L. Rev., 4% {19813, 612-79 at 6772,

A Grant Gilmore, 'For Wesley Stueges: Ou the Teaching and Study ol Law®, Yale L.J., 72
(1963), 646-54 al 651.
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Mortpages’, is an obvious if unigue illusteation of realist hostility towards
the genre of conventional treatise-writing. Written in collaboration with a
third-year student, Samuel O. Clark, Sturges's article is 5n examination of
how ‘an American law student™” might be expected to comceive of
mortpages, in both law and equity, from reading the classic treatises on the
subject. By way of a serics of thetorical guestions, Sturges demonstrates
that any student whe cared to examine critically the lepal language of the
teeatises would discover that, cettainly as regards mortgages, the rolation-
ship between lsw snd equity is defined by inconsistency, uncertainty and
conflicl. "The legal treatises, he insisted, glossed over doctrinal incoherence
in the ‘fruitless quest™™ to depict law as 2 well-nigh flawless body of
logically interlocking concepts.

Similar remarks were made by Hessel Yntema with regard to the
‘hombook method® of studying the conflict of laws. According (o Yntema,
both Joseph Beale and Herbert Goodrnich—the prime advocates of this
method—used it {0 promeole a brand of ‘juristic thealopy’ which confined
tegal study to ‘the squirrel-cage of conceptualisny’, without any concern
whatsoever fur "the realities of judicial administration’ 39 Yet the mujor

. contribution of realism to the development ol Icgal writing rested not in the

orccasional outburst against the legal Lreatise or the hornboeok, but in the
mare general refection of the Langdellian-style case-book in favour of a
new type of lepal texe, the ‘eases and materialy’ text,

In one sense, the emergence of this now style of text may be regarded as
an academic response to the initiatives of the National Reporter system,
An ever-burpeoning bady of case material quickly rendered impossible the
concept of 4 ‘pure’ case-book offering a complete, systematically ordered
body of decisions.**® In a broader sense, however, the evolulion of the
cases and materials text was part and parcel of the realist disappointment
with Langdellian educatienal goals, Originating at Columabiz in the carly
19205,” the new case-books, or rather their apthors, tended to ulilize a
varfety of ‘tnaterialy™—statukes, doctrinal commentary, the methods of the
social sciences, among other things—in an endeavour 1o offer to students
a0l Wlea of how legal doctrines function in & socizl contexi. Sometimoes,
furthermore, these new texts would be structured around novel dogctrinal,
olicn comparativist-oricnged categories: so that, for example, whercas Lhe
old, Langdellkan-style case-book wounld offer A Selection of Cases on the
Law of Confracts, the new-style text mipht be comprised of Cases aned

T Sturpes and Clark, supea o, 74, TOE,
T Thid. FuM, % yatema, *The Fornbook Mothod', supre n_ 73, 487,
A Zee Alboerk Ehrenzweia, "'The Amertican Caschook: “Cases and Materials” *, Grorge

Dorownr L1, 32 (19493, 22447 at 2256,

M Herwan Oliphant's Cater and Murerinls on the Law of Trade Regelation (5t Paul,

" b West Publishing Co, 19233 sel the bt eolling, See Falnan, sapra n 3, 78; also Cucrie,
©osupra . 91, 337, '
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reflecting on his own education in the 040s, taok a loss sanguine view of
Yale's achicyenants:

What has most puzzicd me ower fhe yoars in thinking aboui the instraction we
received in the carly 1940s is how catremely convenlional or traditional it was. . . .
CM course the prime sovers and shakers (Hutchins, Clatk, Douglus, Arnold) had
fomg since Jeft Now Llaven. Howeyer, Underbill Moaore, Walton Hamilton, Feslay
Sturges, and Harry Shulman {not (o mention Arhue Corbind were still on the
Eaculty—and indeed § ook courses with cach of thun. Without exception, the
wonerses 1hey taught were cutirely standand wxarcises in case law (or, vecastonalby,
statutory} analysis, which would oot bave been put of place at Harvard, Nota ward
fromn any of them abaut hislary, jurisprudence, the scientific approach, empinical
research—oxeept that Corbin gave 1 preliminary lectupe in the first-year Condracts
eourse on Hohfeldian analysis {after which no morc vwas fheard af Hobleldy. . . L If
there is anytling o U Greal leacher idea, Uiese men wore Great Teachors—
cortuinly the greatest 1 ever sludied under. Bul, by 1940, despite their own decp
imvolvemenl in the ferment of Legal Realism, they had all evidently decided tuo
exclude from (heir teaching any refercnce to the ikeas which had concerned, indoed
obscssed them, during the 19205 and 19305,

The intellectual ferment of legal realism, as Karl Llewellyn calied if, fxiled
to make much of an impact on the bulk of the American taw schools. ™
fivan al Lthe schools where it had come o prominence, reallsm was more an
endeavour Lo relate legal sludy to legal praclice than to make use of the
wocial sciences. 1hie appeal to he sociul sciences, it turaed out, had been
but an appeal to ‘otherness’. Lawyers had become frustrated with, even
jealous of, other lawyess. Harvard seeined io be holding al) the best cards,
and the social sciences offered law professors—mainiy, though by no
means exclusively, at other lvy League universitics—a good oppoTity
{oor bluff-calling. Here, it was clainted, was a callection of disciplines which
would at once expuse Langdellianisin as ankediluvian and injecl new life
into the study of law. And who, it the 19205 and eatly 19303, was Lo say
that Lhese disciplines could not deliver the goods? Only as the 193k
progressed did it become increasingly clear that most legal realists were
cither nnabls or unwilling to use social scientilic methods wo facikildte a
genuinely non-Lanpdellian approsch to the teaching of law, Rather than
becoming the norm, ihe interdisciphinary approach developed, ot rather

disinteprated, inte an ad Joc uffair ¥ to be adopted by particular

acadermics rather than througiout the law school systemn. Legal realism

54 girant Gilmore Lo Jobn Feory Schleael, 18 June 1980 (letter supplicd Lo auther by
Pralessor 1. H. Sehlcgel).

W5 Grevens, saprr 04, 172

W nop Dawson, suprd 1. 126, 308 *rluny f us coneluded Ut what we necded and wanled
to know feom other disciplines, we woukd have to leam abl By ourselves, with opcasional help
from fricnds in allier speciallies after we had Yearncd enauph to ask thom geestions.”
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certainly inspired the future Bourishing of interdisviplinary legal research
and education. Yet inspiration was basically all that it achieved.

To the four anti-Langdeilian, realist pedagogic initiatives outlined
abave, there may be added a fifth strategy: namely, the critique of the
Restulement movement. Whils this eritique was not straightferwardly a
rejection of the methods of the Langdellian law schiool, it was very much a
patl of the ralist assautl on legal furmalisin. Not that every realist viewed
the Restztement project with disdain, Herman Oliphant, for cxample,

_apparently without irony, lauded the project us “truly impressive’ .7 But

generally, legal realists considered the Restatements 10 represent ‘the high-
water mark of conceptual jurisprudence’ .

The fundamental ambition of the restalers was not to codify the common
law, bul, in trug Langdellian fushion, to reduce its principles to a simpler
and more systematic form. This entailed stripping the major comnon law
fields— contracts, {Tusls, properly, oI5, 2pency, business codporations,
conllict of laws—of their doctrinal complexity and leaving only the bare
bones of black-lctter rles and principles. ™ The (iest Restatcment, of
comtracts, was comploled in 1932; and the tagk of restating—and ro-
restating—continues to this day. The longevity of Lhe project s something
ol 2 miracle, not least because, duriag its formative years, it was subjected
to sustained and fairly ferocious eritical onsimyght. Indeed, the Restate-
ments ingpired some of the mosi carefully conceived realist doctrinal
critigue of the 19305.*" They also inspired an equal amount of unashamedly
pegative polemic. “The undertaking to restate the rules and principles
developed by the English and American courts Hads in the field of LoTls 2
most hopeless tusk,” wrote Leon Groen in 1928.%% Tor Chavles Clark, the
Restatement of the Law of Contracts possessed ‘the rigidity of a code . . .

7 Oliphant, yupra n- T2, 7L

W [ pence M. Triedman, A Higtory of Americar Law (2nd eda, New York: Stoon &
Selwster, 19851, 670

9 (p the emergence al the Restatement projecl, sec Nathan b, Crystat, "Codification
and the Risc of e Bestatement Movement”, Washington fo Rew., 34 (1979], 238-73;
M. E. H.1Tul, *Restatement and Reform: A New Ferspective ol the Crigins of the Americss
Law Tngtitate’, Lo and [fidory Rev., § {1990}, 5594

40 Sep ip parlicular, Arthur L., Cotbin, “The Restalement of the Luw of Contracts®, Awr,
Bar Assoc, Jul, 14 (1928), 6025, 652-6; “The Beostatemeint of the Common Law by the
Aterican Law Institote’, fowe . Rew, 13 (1929}, 19-41; Thurman W Arnald, “The
Restatemeont of the Law of Trusts’, Dalueehin L, Hev. 51 {1931}, S00-23; Clark, supred 1. 5,
passim; Leon CGrecn, “Tha Tarts Restatement', Mlineis f.. Rew, 29 {1935], S22-G0T; irmest .
Lorenzen am! Baymuend I, Heilman, “The Restatgment of the Conflict of Laws', 1
Penmsyivania F.. Rev,, 83 (1935), 355-8%; Fesscl E. Vnlems, "'he Restatement of ttee Law of
Conflicl of Laws', Coirenpia L. Rep., 36 (1936), 1R3-II3, William R. Vancc, "The
Tesatement of (e Law of Property', L. Penraylvanie L, Rev., 36 {19371, 17283
¥l Green, supre 0. 255, pt. 1, 1014,
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150 The Fvobhdion of a Maod

conumon law principles.*” By the 1930s, the sipnificance of statute-making
had altored radiesily. Following the Wall Street Crash of 1929 the United
States national income dropped from &1 billion dodiars te 41 billion dollars
in 1932, During this same period, 35,000 businesses weol into dissolution,
3,761 banks failed and % million savings accounts disappeared. Between
1932 and 1933, somewhere in the region of 13 10 16 million—rouphly a
quarter of the labour force of the time—were unemployed.*'™ On the
continent, lurthermore, the emergence of Stalintsm and fascism was
highlighting both the importance and the political precariousness of
government by democracy. Sull clinging 1o the eoat-tails of the Lochmrer
e1d, the Ameriean courts proved stow Lo respond Lo social change. Slatule-
making, in contrast, offered the possibility of efficient and effective social
planning. Through the creation of statules, instiuotiona) constraints cowld
& placed upon economic freedom and the foundations could be laid for
the development of a demoeratic welfare stale, In sharl, stetutc-making
offered the key to curbing the worst effects of the Depression while
promotine the credo of Roosevellian wedlare liberufizm . Within the famows
first *Hundred Days’ of the New Deal, the statuforification of American
law had arrived with 2 vengeance.

The coming of statutorilication meant mivre than just Roosevelt working
m tandem with Congress fo produce an unprecedented outpouring of
lewislation. For the passing of legislulion isell ollen necessiteted the
founding of new federal povernment bureaus and independent adminis-
trative agencies, charged with ihe task of mooitoring specific social
comeetns and empowered to apply laws and issue ruiings, The dramatic
increase in legislation signalled an equally dramatic boost in administrative
zotivity. When statutorification atrived, the repulalory state armived witk it

Early twentieth century American administrative lawyers—what few of
them there were—were hardly surpriscd by this development. As carly as
1915, the pioneer of madern American administrative law, Ernst Freund,
had advocated an increase in delegative legislation, “legislative power
van', he argued, ‘be exeicised more effectually and more in accordance
with the spirit of the Constitution through delegation o administrative
commissions] than directly.™" As the century progressed, administrative
scholams, Freund incleded, began to reject this notion of delegation, on the
basis that the promotion of responsible adminisirative decsion-making

H3 yre Grant Gilmore, “On Statwtory Ubsoleseence’, IL Colorade L. Rev., 30 {1267},
A6T-TT i A6,

1% Tt almast goes without saying that the litereoaes oo Uhe Depressian peciod it Thited
Statcs historny is voluminous. For & refiabic acesunt of the pedod, ser Lestor V. Chandler,
America’s Greatest Depressiorn (NMew YotrR: Farper & Row, 1970,

T Ermst Freund, Stenderds of dmertean Lepbiation {Chisago: Universily of Chicago

. Press, 19635 otia, publ. [917), 302, The ook was written originaliy as # serics of Iectiuces for
delyvery al Jobns Hopkions Hrniversity in 1215,
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dermimds of the legislatere not that il authorizes widespread delesition

but that it endeavours to constrain the discretionary excercise of ]r.:g?s!aiiu:.
power by issuing precise directives detalling the scope and purpose of
particular administrative initiatives."® Yet for ail that administrative law
developed gradusily towards a doctrine of don-delegation,™ the basic
phitosophy of regulstion remaincd constanl. The advantage of delegating
powers to administrative agencies, Freund had arpued In 1915, is that sucﬁ
hadies ‘ure likely o be better trained amd informed and more professional
in their attitude than legislative bodics”. " More vt less the same senment
emerged again in Tames Landis’s Stores Lecture to the Yale Law School in
1934, "Efficiency in the process of povernmental regubation is hest served

* hy the creation of morc rather than less agencies’, Landis insisted #2! “With

the rise of regulation, the need for exporiness bocama dominant; for the art
of regulating an industty requires knowledge of the details of it
operation.”™™ Such ‘expertness’ was not to be fuund in the American
comrts, [or judges, trained in the comumon law tradition, were ‘jacks-of-akt-

+ Trades and masters of none’. % The proliferation of administrative agencics

during the New Deal ers “sprang [rom a distrust of the ability of the judicial

- process to make the necessary adjustmenis in the development of both baw

and regulatory methods ax they related to particuiar industsial problems’, 2
specialization was the key o successful regulation; znd the sgencies,

_untlike: the courts, were staffed by specialists,

Yet Ihe.su were speciulists who, [or afl their expertise, cnjoyed araat
deal ol discretion. it would be intolerably ineficient, Landis armied, 1o

- require administrators o [ollow rigid judicial procedures 2 Others,

horwever, were nor convinced, Tn some guarters, not least in the Supreme
Caurt, the delegation of broad discretion 10 administrators was considered

7 See Trost Frennd, Administrafive FPowars oner Fersor i
) ! T s akd Prope Clicaun:
Uj:w::r:ﬂt}' of Chicago Press, 1928), 582-3. pery (Clicago
¥ Cinowliich see Richard B, Slewart, “Ihe Reformation of Amencn Administralive Law'
Harvard L. Rev., $8 (1975), 166Y-RI3 at 167207, |
::i' Trenmel, supre 11, 417, 23401,
dames M, Bandis, The Adminisrmive Process (Now Haven, Coon,: YWale Dnivers
Press, LO3&), 24, I: B o sy

i 23,

2 Ihid. 31, Acconding to Mitchell Franklin, wriling in £934, "[Lfke very existence of tie
i;i_ml;uﬂtr!alm: body indicites that In some messuee e commaon e paocedure Ttas failcd.”
editehell Frankiin, *Administrative Law in the United Staies”, Talaae L. fn .
e e ew,, & (1934), 483

| anubis, seprg g, 421, 30, Bar A discussion of [andis's sition, see Thamas K. MceCraw,
.f"m;ihezs' of Regulatinn: Charles Fruncis Adgms, Lots FY. Brandeis, Tamer M, Lerrrdin, Affred
E. fm’m (Cambridpe, Mass.: Delknap Tress, 19543, 212-14,

2 Landis, supee 0. 421, T0-74, 286, 9110k,
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154 The Evolution af a Mocd

indeed rise 1o the challenge of the New Deal, this is hardly proof that
realist jurispruderice was wrapped up in Rooseveltian politics.

The case of Thorman Arnold 15 tlosiralive. Ton 1937, Araold cidiculed the
essentlally symbolic, toothless nature of American antitrust regulatian.
“The satitrust laws,' he asserled, ‘being o preaching device, naturally
performed only the functions of presching.™® In the following year,
Roosevell appointed Arncld 1o succeed Robert Jackson as head of the
Antitrust Division of the Justice Department. Suddeniy, Arnold was
vested with the responsibility of administering the very fzws which he had
debunked onby g year carlier. How could he be expected to do this with
conviction?

Amold's answoer b those who viewed with seepticism his ability to
enforce the antitrust laws was simple: as a writer, he had atlempled
mercly to obscrve bow lhese laws were wsed—or rather, not wsed—
throughout the Depression peried; once in office, however, he roganded
his task (o be once of enforcing these luws and ensuring that Mew Deal
antitrust policy was implemented and administered efficiently. " Those
who doubied the sincerity of his resolve were 10 be proved wrong. By the
time he left the Justice Department in 1943, he had cxpanded significantly
both the budget and the stafi of his Division; fiscal approprniations had
almost quadvupled during his Gve yesrs of oflice; and he had filed, and
won, more antitrust cases than the Justice Depariment had initiated in it
entire previous history.* More importaatly, Arnold revived the idea that
antikrast laws could form a basts (or public policy. Purticularly significant
was the emphasis which he placed an the symbolic fonction of the Shermean
Antilrast Act of 1390 This Act, he insisted, represents the American idaal
of free competition; and while carlicr interpretations had eoncealcd and
encouraged business consolidation—owing primarily to the fact that the
terminology of the Aci was o vague as [o permit the concentration of
corpotate wealth in the absence of vigorous calorcement policies-—it
could, iF interpreted differently, be applied more efficiently as a means of
protecting consumers’ nterests. Dasically, what mattered was the manner
in which the Aet was concejved and promeoted as a political symbol.
Arnakd’s tactic was to pramote it as ‘a symbol of our traditions] ideals™—
that is, not only as a symbol of Itec enterprise, but as a symbol of
democracy itself.™

5 Arnoled, s oo 241, 21112,

A e Arpold, sepra n, IA), 136,
5 See goncrally Corwin D, Edwarda “Thurman Arrold and the Awtilrost Laws', Palinal

Hrmrtrf Chiurterfy, 55 (RS W ch S
' Sue Thurman Amokd, The Bowfenoeks of Business (Mew York: Boynal & Mitchoook,
1940y, 92, {xemacracy el Frev Enterprise (Marman: University of Ofkdaboms Press, 1942,
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What is particularly interesting about Arnold’s trust-busting activities is
the manser in which be was willing to separate theory and practice. In his
writings of the mid-1930s, ke had insisted that, 10 be effective, instilutions
must escape rom their ideals. Yet, ay head of the Antitrust Division, his
primary assertion was ihul business institutions could not be effective if
they failed 1o promole the ideal of [ree competition as embodicd in the
Sherman Act. While, as a lepa) writer, Arnold had denounced the
enshrining of the feissez-fafre ideal in symbolic leglslation, us a New
Breater, hic was more thas happy to cmbrace this ideal, legislation and all,
if it served a desived political goal.*™ Thurman Arnold the lepal realist was
a rather diflerent beast than Thurman Arneld the New Dealer.

The point for emphusis is simple: while legal realists such as Armoid,
Frank, (Miphant, Clark, William Q. Douglas and Telix Cohen may have
flocked to Washinglon 10 work under Roosevelt, they did not nocessarily
take their realist ideas with them. Certainly, at 2 very peneralized fevel,
realist furisprudence and New Dreal polities inlermeshed. This is hardly
surprisinig. Whereas a basic tenet of realism was that the abstract concepts
ol legal formalism must be bronght down from the clouds and shown lor
what they are—that is, limited, pliable, alten flawed tools for deating with

© disputes and social problems—an equally basic requirement of the New
. Deal agencies (especially during the first New [Jcal programme, when

administralive cxporimentation was considered a necessity} was a legai

- stall (rained to teeat law as a Lool for shaping social policy, This explained,

Karl Liewellyn belicved, why students educaled in the values of legal
realism fended to make pood New Deal lawyers.™® There has been a
tendency, however, 1oo readily to assume that the New Deat lawyer put
realisen into political practice. In fact, as (3. Fdward White has remarked,
‘Iejeaduates of law schools in the 19305 . . . did not necessarily join the

© Mew Deal because they hud been imbucd with realist messages, nor did Lhe

extslenee of New Desl programmes necessarily provide o stimulus far the
articulation of Realist junsprudential theories.”™ Apart from the
institutionalist-realist critique of fofssez-faire, the tenor ol which re-
emerged in e good measeee of New Deal legisiation, realist jurisprudence
made a fairly limited impact on American polities in Lhe 1930

Afi; and cf. more gencrally Alan Breinkloy, "The Mew Doal and the ldesa of the Statc?, in 5.
Frascr and G, Gerstle (ods. ), Te fire and Fall of tur New Dead Order, T9F-F930 (Princeton,
WI: Princeton University Press, 1939), 85-121,

< See gencrally Duxbury, *Somc Radicalism about. Healism? supra n, 3, 2-3; and afso
Dowglas Ayer, Tn Quest of Bfhcency: The Ideclogical Fooeney of Thurman Aroodd i the
[ntcrwar Perdwml”, Stenford L. Rev , 23 {19713, 14236,

1 Zee Llowellyn, supea n. 331, 662,

#5. Edward White, ‘Recapluring Mew Drenl Lawycrs', Harvard Do Rew, 102 (19ER),
qR9-521 at 514,
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rublic faw world. The problems of modersn administrative governmenl
: - . a5y
never supplemented ils original critical ageada,

COMNCLETSION

There are, tio this day, lawyers here and there who claim to be “legal
reahsts” ** They are, however, # very rare breed. The common view is that
ealism is something which modern lawyers oulgrew once they hud
assimilated fts primary messages.*® But what were those messages?

The faet is that ‘realism’ was 2 complex array of messages, same ol which
seemed rather fechle once pizced in an institutional context. Legal reatisis
made a gand deal of fuss about bringing social sciences to the Loy schools.
But they did disappointingly hule with such scicnecs once they had got
them Lhere. Legal realists tallicd agaimst the Langdeliian pedupopic
(ramework. But they fuiled 1o devise a convincing ullemative framework of
their own. By shining a harsh spotlight ou the system of stare decisis, legal
realists cleared the way for the growth of legislation, But they proved
themyelves vather prudish once the ‘orpy of statute making' was set in
motion, ™ Some legsl realists were deawn o New Deal politics. Bul the
averlap between junisprudence and politics turped out to be largely
adventitions.

Such a catalogue of missed opportunitiss rather suggesls that legal
realists zenerally lost their nerve when faced with the impliecations of their
wwn jurisprudential consiructions.*® Realism evolved s 1 broad critique of
the formakist assumplions al the basis of late nineteenth and early tweotieth-
cenlury privale law doctrine and ieaching. Heyond this critique, however,
there remained litthe butl s marked absenee ol vision. Rather than emersge as
the jurispredence of the New Deal, realism was outstripped by political and
legal developments, and when various realists left their faculties to head
for Washingion they did so nol owl of a desire o pul experimenlal
jurtsprudence tnte practice, but in search of promising caregr prospects.
The development of administrative law 2z an academic subject, further-

4% Droce Ackerman atgues that it was orly by asdmilating barge chunks of Realist
wisglerm® thate the legal profossion of the 19305 *mansged to prescrvc so mach of its traditional
cominon o disooarse’. Ackernan, seene oo 434, 130

M0 Bee gog, Juhn B Noweak, “Resumecting Realist Jursprdence: The Palitical Biss of
Burgcr Cowee Justices’, Swffods Uuiv. £, fev,, 17 (1983), 549020 ‘Realism, MNililism, and

the Supreme Court: Do 1be Emperors Thave Wathing but Robes?', Wesh bers L7 22 (1983),
de-aT.

1 Bee a.g. "Uwining, supre n. 2, 381-3..

e metaphor belongs to Gikore, sepra o, 5, 95,

3 See Schlepel, “From the Vale Caperience’, swpra n. 3, 460; The Snpular Case of
Underhil] Moore', supra, n, 3, 1906,
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more, remained principably in the hands of the Harvard Luw School, where
the study of the activities of legiskstures and administrative agencics as well
as of courts was pradually broadencd (u cover the entire legal process (see
Chapler 4). With the eutrenchment of the repulatory state, realism had
cuncoded deleat.

Realism had made a faidy profound impact, severtheless, on American
jurisprudential culture. Fven in the late 1930s, the critique of legal
formalism continued 1 certain quarters to touch some particularly
seasitive nerves. Indecd, there existed a fecling that realism, cspecially in
s anti-Langdellian guise, had violated a basic sense of degal fntegrity
which nceded to be restored. Massive political uphreavals both al home and
abroad had convineed many American lawyers that legal systcms ought 1o
promole not ad hoc justice, but political values snd moral principles
founded on genuine social consensus. In the eyes of certain detractors,
realisl scepticism seemed (o deny the possibility of sich consensus % A
legat realism slowly [aded from view, Americnn academic fuwyers bepan to

acquire a sensc that there was a poad deal of jurisprudential rebuilding to -
b dene.

W See, penerally, Neil Duxbury, ‘The Reinveotion of Amesican [egal Realism®, f.rgal
Sowclies, 12 {1942), 137-77,
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