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ty law. The results of this continuing devel- ..
opment were increasing costs to both parties
and increasing uncertainty as'to their rights

and the rights of third parties dealing with -

them.

The aim of this Article is to provide a
simple and unified structure within which
the immense variety of present-day secured
financing transactions can go forward with
less cost and with greater certainty.

Under this Article the traditional distinc-
tions among security devices, based largely
on form, are not retained; the Article ap-
plies to all transactions intended to create
security interests in personal property and
fixtures, and the single term ‘‘security inter-
est’’ substitutes for the variety of descriptive
terms which had grown up at common law
and under a hundred-year accretion of stat-
utes. This does not mean that the old forms
may not be used, and Section 9-102(2)
makes it clear that they may be.

This Article does not determine whether
‘‘title” to collateral is in the secured party or
in the debtor and adopts neither a “title
theory’ nor a “lien theory” of security inter-
ests. Rights, obligations and remedies un-
der the Article do not depend on the location
of title (Section 9-202). The location of title
may become important for other purposes—
as. for example, in determining the incidence
of taxation—and in such a case the parties
are left free to contract as they will. In this
connection the use of a form which has
traditionally been regarded as determinative
of title (e.g., the conditional sale) could rea-
sonably be regarded as evidencing the par-
ties’ intention with respect to title to the
collateral. _

Under the Article distinctions based on
form (except as between pledge and non-
possessory interests) are no longer control-
ling. For some purposes there are distinc-

tions based on the type of property which
constitutes the collateral—industrial and

commercial equipment, business inventory,

farm products, consumer goods, accounts re-
ceivable, documents of title and other intan-
gibles—and, where appropriate, the Article
states special rules applicable to financing
transactions involving a particular type of
property. Despite the statutory simplifica-
tion a greater degree of flexibility in the
financing transaction is allowed than is pos-
sible under existing law.

The scheme of the ?in._m is to make dis-
tinctions, where distinctions are necessary,
along functional rather than formal lines.

This has made possible a radical simplifi-
cation in the formal requisites for creation of
a security interest.

A more rational filing system replaces
the present system of different files for
each security device which is subject to fil-
ing requirements. Thus not only is the in-
formation contained in the files made more
accessible but the cost of procuring credit
information, and, incidentally, of maintain-
ing the files, is greatly reduced.

The Article’s flexibility and simplified for-
malities should make it possible for new
forms of secured financing, as they develop,
to fit comfortably under its provisions, thus
avoiding the necessity, so apparent in recent
years, of year by year passing new statutes
and tinkering with the old ones to allow
legitimate business transactions to go for-
ward.

The rules set out in this Article are princi-
pally concerned with the limits of the se-
cured party’s protection against purchasers
from and creditors of the debtor. Except for
procedure on default, freedom of contract
prevails between the immediate parties to
the security transaction. . .

§ 9-102. Policy and Subject Matter of Article.
(1) Except as otherwise provided in Section 9-104 on excluded transactions,

this Article applies

(a) to any transaction (regardless of its wonSu..éEnw is intended to create a
security interest in personal property or fixtures including goods, docu-
ments, instruments, general intangibles, chattel paper or accounts; and

also - :
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(b) to any sale of accounts or chattel paper.

(2) This Article applies to security interests created by contract including
pledge, assignment, chattel mortgage, chattel trust, trust deed, factor’s lien, equip-
ment trust, conditional sale, trust receipt, other lien or title retention contract and
lease or consignment intended as security. This Article does not apply to statutory

liens except as provided in Section 9-310.

(3) The application of this Article to a security interest in a secured obligation
is not affected by the fact that the obligation is itself secured by a transaction or
interest to which this Article does not apply.

Note: The adoption of this Article should be accompanied by the repeal of
existing statutes dealing with conditional sales, trust receipts, factor’s liens
where the factor is given a non-possessory lien, chattel mortgages, crop
mortgages, mortgages on railroad equipment, assignment of accounts and
generally statutes regulating security interests in personal property.

Where the state has a retail installment selling act or small loan act,
that legislation should be carefully examined to determine what changes in
those acts are needed to conform them to this Article. This Article
primarily sets out rules defining rights of a secured party against persons
dealing with the debtor; it does not prescribe regulations and controls
which may be necessary to curb abuses arising in the small loan business
or in the financing of consumer purchases on credit. Accordingly there is
no intention to repeal existing regulatory acts in those fields by enactment
or re-enactment of Article 9. See Section 9-203(4) and the Note thereto.

As amended in 1972.

Official Comment

Prior Uniform Statutory Provision:
None.

Purposes:

The main purpose of this Section is to
bring all consensual security interests in
personal property and fixtures under this
Article, except for certain types of transac-
tions excluded by Section 9-104. In addi-
tion certain sales of accounts and chattel
paper are brought within this Article to
avoid difficult problems of distinguishing be-
tween transactions intended for security and
those not so intended. As to security inter-
ests in fixtures created under the law appli-
cable to real estate, see Section 9-313(1).

1. Except for sales of accounts and chat-
tel paper, the principal test whether a trans-
action comes under this Article is: is the
transaction intended to have effect as securi-
ty? For example, Section 9-104 excludes
certain transactions where the security in-
terest (such as an artisan’s lien) arises under
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mnmEnm.,cn common law by reason of status
and not by consent of the parties. Transac-
tions in the form of consignments or leases
are subject to this Article if the understand-
ing of the parties or the effect of the ar-
rangement shows that a security interest
was intended. (As to consignments the pro-
visions of Sections 2-326, 9-114 and 9-408
should be consulted.) When it is found that
a security interest as defined in Section 1-
201(37) was intended, this Article applies
regardless of the form of the transaction or
the name by which the parties may have
christened it. - The list of traditional security
devices in subsection (2) is illustrative only;
other old devices, as well as any new ones
which the ingenuity of lawyers may invent,
are included, so long as the requisite intent
is found. The controlling definition is that
contained in subsection (1).

The Article does not in terms abolish ex-
isting security devices. The conditional mw_n
or bailment-lease, for example, is not prohib-

Art. 9 SECURED TRANSACTIONS § 9-102

ited; but even though it is used, the rules of
this Article govern.

2. If an obligation is to repay money lent
and is not part of chattel paper, it is.either
an instrument or a general intangible. A
sale of an instrument or general intangible is
not within this Article, but a transfer in-
tended to have effect as security for an obli-
gation of the transferor is covered by subsec-
tion 1(a). In either case the nature of the
transaction is not affected by the fact that
collateral is transferred with the instrument
or general intangible. Such a transfer is
treated as a transfer by operation of law,
whether or not it is articulated in the agree-
ment.

An assignment of accounts or chattel pa-
per as security for an obligation is covered
by subsection (1)(a). Commercial financing
on the basis of accounts and chattel paper is
often so conducted that the distinction be-
tween a security transfer and a sale is
blurred, and a sale of such property is there-
fore covered by subsection (1)(b) whether
intended for security or not, unless excluded
by Section 9-104. The buyer then is treated
as a secured party, and his interest as a
security interest. See Sections 9-105( 1)(m),
1-201(37). Certain sales which have noth-
ing to do with commercial financing transac-
tiofis are excluded by Section 9-104(D; com-
pare Spurlin v. Sloan, 368 S.W.2d 314 (Ky.
1963). See also Section 9-302(1)(e), exempt-
ing from filing casual or isolated assign-
ments, and Section 9-302(2), preserving the
perfected status of a security interest against
the original debtor when a secured party
assigns his interest.

Neither Section 9-102 nor any other pro-
vision of Article 9 is intended to prevent the
transfer of ownership of accounts or chattel
paper. The determination of whether a par-
ticular transfer of accounts or chattel paper
constitutes a sale or a transfer for security
Purposes (such as in connection with a loan)
IS not governed by Article 9. Article 9 ap-
plies both to sales of accounts or chattel
Paper and loans secured by accounts or chat-
tel paper primarily to incorporate Article 9's
Perfection rules. The use of terminology
such as “security interest” to include the

interest of a buyer of accounts or chattel
paper, “secured party’ to include a buyer of
accounts or chattel paper, “debtor” to in-
clude a seller of accounts or chattel paper,
and “collateral” to include accounts or chat-
tel paper that have been sold is intended
solely as a drafting technique to achieve this
end and is not relevant to the sale or secured
transaction determination. See PEB Com-
mentary No. 14, dated June 10, 1994 {Ap-
pendix V, infra].

3. In general, problems of choice of law
in this Article as to the validity of security
agreements are governed by Section 1-105.
Problems of choice of law as to perfection of
security interests and the effect of perfection
or non-perfection thereof, including rules re-
quiring reperfection, are governed by Section
9-103.

4. An illustration of subsection (3) is as
follows:

The owner of Blackacre borrows $10,000
from his neighbor, and secures his note by a
mortgage on Blackacre. This Article is not
applicable to the creation of the real estate
mortgage. Nor is it applicable to a sale of
the note by the mortgagee, even though the
mortgage continues to secure the note.
However, when the mortgagee pledges the
note to secure his own obligation to X, this
Article applies to the security interest thus
created, which is a security interest in an
instrument even though the instrument is
secured by a real estate mortgage. This
Article leaves to other law the question of
the effect on rights under the mortgage of
delivery or non-delivery of the mortgage or
of recording or non-recording of an assign-
ment of the mortgagee’s interest. See Sec-
tion 9-104(j). But under Section 3-304(5)
recording of the assignment does not of itself
prevent X from holding the note in due
course.

5. While most sections of this Article ap-
ply to a security interest without regard to
the nature of the collateral or its use, some
sections state special rules with reference to
particular types of collateral. An index of
sections where such special rules are stated
follows:
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Cross References:

Definitional Cross References:

§ 9-102

Section )
9-505(1)  Secured party’s duty to dispose of repossessed consumer goods .
9-507(1) :** Secured party’s liability for improper disposition of consumer goods after

B '+ default : :

UNIFORM COMMERCIAL CODE Art. 9

EQUIPMENT

9-103(2)  When Article applies with regard to certain types of equipment normally
used in more than one jurisdiction; conflict of laws rules

9-109(2)  Definition .

9-302(1)(c) When filing not required to perfect security interest in certain farm

equipment a 5
9-307(2)  When buyers of certain farm equipment from debtor take free of security
" interest ’
9-401(1) Place of filing for equipment used in farming operation h
9-503 Secured party’s right after default to remove or to render equipment
unusable

FARM PRODUCTS

9-109(3) . Definition c
9-203(1)(b) Formal requisites of security agreement covering crops

9-307 When a buyer of farm products takes free of security interest
9-312(2) Priority of secured party who gives new value to enable debtor to produce
v .~ crops R

9-401(1)  Place of filing
9-402(1) .- - Form of financing statement covering crops Do
and (3)

INVENTORY )
9-103(3) - When Article applies with regard to certain types of inventory normally
used in more than one jurisdiction; conflict of laws rules T H :
9-109(4)" * Definition et
9-114 Consigned goods
9-306(5) Rule where goods whose sale gave rise to account or chattel paper return
to seller’s possession
9-307(1)  When buyers from debtor take free of security interest v
9-312(8), When purchase money security interest takes priority over conflicting
9-304(5) security interest
9408 " Financing statements covering consigned or leased goods

“‘Chattel paper”. Section 9-105.
“Contract”. Section 1-201.
“Document’””. Section 9-105. X
“General intangibles”. Section wlpom.m
“Goods”. Section 9-105. ,
“Instrument”. Section 9-105.
““Security interest”. Section 1-201. -
.8
§ 9-103. Perfection of Security Interest in Multiple State Transa
tions. g

-+ {1995 Amendments to text indicated by strikeout and :;&S.m:m\uxw,
(1) Documents, instruments, letters of credit, and ordinary goods. )

1

(a) This subsection applies to documents, and mbmnwzamsnmﬁ.%ﬁ.\\éocmw% -
of written letters of credit, and e goods other than those covered by &

Des

Sections 9-103 and 9-104.
Point 1: Section 2-326.
Point 2: Section 1-105. |

™

“Account”. Section 9-106.
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certificate of title described in subsection (2), mobile goods described in
subsection (3), and minerals described in subsection (5). . - N

Except as otherwise provided in this subsection, perfection and the effect of
perfection or non-perfection of a security interest in collateral are governed
by the law of the jurisdiction where the collateral is when the last event
occurs on which is based the assertion that the security interest is
perfected or unperfected.

(b

fat

=

(c) If the parties to a transaction creating a purchase money security interest
in goods in one jurisdiction understand at the time that the security
interest attaches that the goods will be kept in another jurisdiction, then
the law of the other jurisdiction governs the perfection and the effect of
perfection or non-perfection of the security interest from- the time it
attaches until thirty days after the debtor receives possession’of the goods

w:mﬁ:mnmm?mqmmnwmmooamwwmwwrmsggmoﬁ:ma .H.clm&nsosgwonmgm
end of the thirty-day period. - .

When collateral is brought into and kept in this state while subject to a
security interest perfected under the law of the jurisdiction from which the
collateral was removed, the security interest remains perfected, but if
action is required by Part 3 of this Article to perfect the security interest,

@

=

(i) if the action is not taken before the expiration of the period of
perfection in the other jurisdiction or the end of four months
after the collateral is brought into this state, whichever period
first expires, the security interest becomes unperfected at the end
of that period and is thereafter deemed to have been unperfected
as against a person who became a purchaser after removal;

(i) if the action is taken before the expiration of the period specified
in subparagraph (i), the security interest continues perfected
thereafter; , .

tiii) for the purpose of priority over a buyer of consumer goods
(subsection (2) of Section 9-807), the period of the effectiveness
of a filing in the jurisdiction from which the collateral is removed
is governed by the rules with respect to perfection in subpara-
graphs (i) and (ii). -

(2) Certificate of title.

(a) This subsection applies to goods covered by a certificate of title issued
under a statute of this state or of another jurisdiction under the law of
which indication of a security interest on the certificate is required as a
condition of perfection. ) .

(b

~

Except as otherwise provided in this subsection, perfection and the effect of
perfection or non-perfection of the security interest are governed by the
law (including the conflict of laws rules) of the jurisdiction issuing the
certificate until four months after- the goods are removed from that
Jurisdiction and thereafter until the goods are registered in another juris-
diction, but in any event not beyond surrender of the certificate. After the
expiration of that period, the goods are not covered by the certificate of
title within the meaning of this section.
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(c) Except with respect to the rights ow a buyer m.mmo.lc.mm. in the next para-
graph, a security interest, perfected in another .Edmm.nn._o: o%.mg% than
by notation on a certificate of title, in goods E.osmwﬁ into nw.wm mnmmm and
thereafter covered by a certificate of title issued by this state is subject to
the rules stated in paragraph (d) of subsection (1).

are brought into this state while a security interest Hrm.«aE is

@ WMM.MMWMQ in any Bmm::m« under the law of the jurisdiction .m‘oB which the

goods are removed and a certificate of title is issued by this mnmam .mbm the

certificate does not show that the goods are subject to the security interest

or that they may be subject to security interests ~.54. shown on the

certificate, the security interest is m:ga&smmm to the rights of a buyer of

,- the goods who is not in the business of selling goods of that wEm to the

~ extent that he gives value and receives delivery of zu.m m.ooam after issuance
of the certificate and without knowledge of the security interest.

(3) Accounts, general intangibles and mobile goods.

(a) This subsection applies to accounts (other than an account mmmnzvmm.s
.. subsection (5) on minerals) and general intangibles Aonrm.q than uncertifi-
: cated securities) and to goods which are mobile and which are of m.aﬁm
normally used in more than one jurisdiction, .m:or as Soaow wmvﬂn_mw
trailers, rolling stock, airplanes, shipping containers, H..omm building an
construction machinery and commercial harvesting machinery and the Ew.m,
*i if the goods are equipment or are inventory leased or :mE.mS. ~mmmo.€ p.m
" debtor to others, and are not covered by a certificate of title described in
subsection (2). o .
(b) ,H.,:m law (including the conflict of laws rules) of the jurisdiction in .i:o_“
-—the debtor is located governs the perfection and the effect of perfection o
non-perfection of the security interest.

(c) If, however, the debtor is located in a jurisdiction which .mm not a part of HWM
United States, and which does not provide wow perfection of the .mmo.cm_.n‘
interest by filing or recording in that h.clm&oﬁozw the _.mi of wrm. uczmm. _nm
tion in the United States in which the debtor has its major executive offi .
in the United States governs the perfection and Fm effect of perfection cu.
non-perfection of the security interest through filing. In the w:mgﬂwzwmm
the debtor is located in a jurisdiction which is not a bmi...om the E?n
States or Canada and the collateral is accounts or general _iwnm.&_mw by
money due or to become due, the security Msﬁmnoma. may be vmnwm.ﬁm ol
notification to the account debtor. As used in this paragraph, Mw "
States” includes its territories and possessions and the Commonwea
Puerto Rico. . wn

(d) A debtor shall be deemed located at his place of business if he has E..Mm%.
his chief executive office if he has more than one Emnm. of .wcmH o
otherwise at his residence. If, however, the debtor is a foreign qunmuao f
under the Federal Aviation Act of 1958, as amended, it mrm.: be mmnamm

- located at the designated office of the agent upon whom service of pro
: may be made on behalf of the foreign air carrier. . : o

(e) A security interest perfected under the law of .tum ,H.:Em%osouwm  fiar

location of the debtor is perfected until the expiration of four mont
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a change of the debtor’s location to another jurisdiction, or until perfection
would have ceased by the law of the first jurisdiction, whichever period
first expires. Unless perfected in the new jurisdiction before the end of
that period, it becomes unperfected thereafter and is deemed to have been
unperfected as against a person who became a purchaser after the change.

(4) Chattel paper. Can

Pl !

The rules stated for goods in subsection (1) apply to a possessory security
interest in chattel paper. The rules stated for accounts in subsection (3) apply to a
non-possessory security interest in chattel paper, but the security interest may not
be perfected by notification to the account debtor.

(5) Minerals. ' s :

Perfection and the effect of vm%mozor or non-perfection of a security interest
which is created by a debtor who has an interest in minerals or the like (including
oil and gas) before extraction and which attaches thereto as extracted, or which

are governed by the law (including the conflict of laws rules) of the jurisdiction
wherein the wellhead or minehead is located. - ; o

(6) Investment property.

(a) This subsection applies to investment property.

(b) Except as otherwise provided in paragraph (f), during’ the time that a
security certificate is located in a Jjurisdiction, perfection of a security
interest, the effect of perfection or :os.umnmmnr.o?, and the priority of a
security interest in the certificated security represented thereby are gov-
erned by the local law of that Jjurisdiction.

(c) Except as otherwise provided in paragraph (f), perfection of a security
interest, the effect of perfection or non-perfection, and the priority of a
security interest in an uncertificated security are governed by the local law
of the issuer’s jurisdiction as specified in Section 8-110(d).

(d) Except as otherwise provided in paragraph (), perfection of a security
interest, the effect of perfection or non-perfection, and the priority of a
security interest in a security entitlement or securities dccount are gov-
erned by the local law of the securities intermediary’s Jjurisdiction as
specified in Section 8-110(e). ‘ ,

(e) Except as otherwise provided in paragraph (f), perfection of a security
interest, the effect of perfection or non-perfection, and the priority of a
security interest in a commodity contract or commodity account are gov-
erned by the local law of the commodity intermediary’s jurisdiction. The
following rules determine a “‘commodity intermediary’s jurisdiction” for
burposes of this paragraph: ) '

() If an agreement between the commodity intermediary and commodity
customer specifies that it is: governed by the law of a particular
jurisdiction, that jurisdiction is the commodity intermediary’s jurisdic-
tion. oo : . ’ -

(i) If an agreement between the commodity intermediary and commodity
customer does not specify the governing law as provided in subpara-
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+* graph (i), but expressly

specifies that the commodity account ig

maintained at an office in a particular jurisdiction, that jurisdiction ig
the commodity intermediary’s jurisdiction.

(iii) If an agreement between the commodity intermediary and commodity
customer does not specify a jurisdiction as provided in subparagraphs

8 or .Ev,.nrm commodity intermediary’s jurisdiction is the Jjurisdiction
. in which is located the office identified in an account statement as the
office serving the commodity customer’s account.

(iv) If an agreement between the commodity intermediary and commodi-
ty customer does not specify a jurisdiction as provided in subpara-
graphs (i) or (i) and an account statement does not identify an office
serving the commodity customer’s account as provided in subpara-

graph (iii), the commodity

intermediary’s jurisdiction is the jurisdic-

tion in which is located the chief executive office of the commodity

intermediary.

6 .Huml.moso.: of a security interest by filing, automatic perfection of a security
interest in investment property granted by a broker or securities intermedi-

Art. 9 SECURED TRANSACTIONS § 9-103

filing is unnecessary or has retroactive ef-
fect, but merely states the period during
which the other jurisdiction is the place of
filing. The effect of late filing is governed
by other provisions, such as Sections 9-301
and 9-312.

3. If the goods reach that jurisdiction
within the 30 days, the effectiveness of the
filing in that jurisdiction continues without
interruption. If the collateral is not kept in
that jurisdiction before the end of the 30-day
period, paragraph (1)(c) ceases to be applica-
ble and thereafter the law of the jurisdiction
where the collateral is controls perfection.
A failure of the collateral to reach the in-
tended destination jurisdiction before the ex-
piration of the 30-day period because of a
conflicting claim or otherwise may cause dis-
appointment of expectations that the law of

certificate to a certificate state, because the
certificate-issuing officer is in no position to
conduct a complete search to ascertain the
condition of the title in a state of origin
which requires no filing or in which filing
could be in any one or more of several lo-
calities. Also, it seems that when a vehicle
moves from a certificate to a non-certificate
state, the officers issuing a new registration
for the vehicle are not always meticulous to
notify secured parties shown on’ the certifi-
cate to give them a chance to perfect their
security interests in the - non-certificate
state when a new registration is issued.
Moreover, some vehicles like mobile homes
are not always registered and title certifi-
cates are not always issued even in a state
which may have certificate laws applicable
thereto, because the certificate laws may

the destination jurisdiction will govern con- apply only if the mobile homes use the
tinuously, and caution may dictate filing highways. Registration plates of a mobile
both in that jurisdiction and in the jurisdic- home having a certificate could be removed :
tion where the security interest attaches. and there would be nothing visible to show ;
that a certificate had ever been issued for ;

' ary, and »:.SSm:n perfection of a security interest in a commodity contract
or commodity account granted by a commodity intermediary are governed
by the local law of the jurisdiction in which the debtor is located.

As amended in 1972, 1977, 1994, and 1995.

[lwww.fineprint.com

' See Appendices XII and XIV
in text in 1994 and 1995,

for material relating to changes made

Official Comment

Prior Uniform Statutory Provisions:
Paragraph 1(d): Section 14, Uniform Condi-
tional Sales Act.

Purposes:

1. The general rules on choice of law
between the original parties in Section 1-105
apply to this Article. However, when con-
flicting claims to collateral arise, the ques-
tion depends on perfection of security inter-
ests, and thus on the effect of perfection or
non-perfection. These problems are dealt
with in this section. The general rule (para-
graph (1)(b)) is that these questions are
governed by the law of the jurisdiction
where the collateral is when the last event
occurs on which is based the assertion that
the security interest is perfected or unper-
fected. This event will frequently be the
filing. If the last event is not filing and
perfection is through filing, the filing re-
quired is in the jurisdiction where the collat-
eral is when the last event occurs; prior
filing in another jurisdiction is not effective
and is not saved by the four-month rule

discussed below, which applies only when
the security interest was perfected in the
Jurisdiction from which the collateral was
removed. If the security interest was per-
fected in one jurisdiction and then removed
to another jurisdiction, maintenance of per-
fection in the latter jurisdiction or failure to
do so is the “last event”’ to which the basic
rule refers.

There are, however, exceptions to this ba-
sic rule:

2. If the parties to a transaction creating
a purchase money security interest in goods
understand when the security interest at-
taches that the collateral will be kept in
another jurisdiction, the law of that jurisdic-
tion governs perfection and the effect of per-
fection or non-perfection until 30 days after
the debtor receives possession of the goods
(paragraph (1)(c)). A filing in that jurisdic-
tion perfects the security interest even be-
fore the goods are removed. The 30-day
period is not a period of grace during which

788

This section uses the concepts that goods
are “kept” in a state or “brought” into a
state, and related terms. These concepts
imply a stopping place of a permanent na-
ture in the state, not merely transit or stor-
age intended to be transitory.

4.(a) Where the collateral is an automo-
bile or other goods covered by a certificate of
title issued by any state and the security
interest is perfected by notation on the cer-
tificate of title, perfection is controlled by
the certificate of title rather than by the law
of the state wherein the security interest
attached (subsection (2) ).

(b) It has long been hoped that “exclusive
certificate of title laws” would provide a sure
means of controlling property interests in
goods like automobiles, which because of
their nature cannot readily be controlled by
local or statewide filing alone. In theory the
certificate of title should control the proper-
ty interests in the vehicle wherever the vehi-
cle may be. However, two circumstances
operate to prevent the perfect operation of
the certificate of title device:

First, some states have never adopted
certificate of title laws. This results in a
problem in the issuance of a certificate of
title when the vehicle moves from a non-

it.

Second,’ various fraudulent devices based
on allegations of loss of the certificate of title
enable a dishonest person to obtain both an
original and a duplicate of title; to have a
security interest shown on only one thereof;
and then to effect a transfer into a new state
on the basis of the clean certificate, no mat-
ter how diligent the officers in the second
state may be.

Given these practical problems, the choice
of applicable rules of law after interstate
removals of vehicles subject to certificate of
title laws is most difficult. This Article pro-
vides the rules set forth below.

(c) The security interest perfected by no-
tation on a certificate of title will be recog-
nized without limit as to time; but, of
course, perfection by this method ceases if
the certificate of title is surrendered (para-
graph (2)(b) ). Since the secured party ordi-
narily holds the certificate, surrender there-

of could not occur without his action in the -

matter in- some respect. If the vehicle is
reregistered in another jurisdiction while the
secured party still holds the certificate, a
danger of deception to third parties arises.
The section provides that the certificate
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treat the entitlement holder as entitled to
the securities in question before the entitle-
ment holder has actually made payment for
them. For example, many brokers permit
retail customers to pay for securities by
check. The broker may not receive final
payment of the check until several days after
the broker has credited the customer’s secu-
rities account for the securities. Thus, the
customer will have acquired a security enti-
tlement prior to payment. Subsection (1)
provides that in such circumstances the se-
curities intermediary has a security interest
in the entitlement holder’s security entitle-
ment. as security for the payment obligation.
This is a codification and adaptation to the
indirect holding system of the so-called ‘“‘bro-
ker’s lien,” which has long been recognized
in existing law. See Restatement of Security
§ 12. An intermediary who has a security
interest under this section will have control
by virtue of Section 8-106(e). The security
interest has priority over conflicting security
interests granted by the entitlement holder,
under Section 9-115(5)(a) and (c).

3. Subsection (2) specifies the rights of
persons who deliver certificated securities or
other financial assets in physical form, such

UNIFORM COMMERCIAL CODE ‘Art. 9

rities custodian will examine the certificate
to ensure that it is in good order, and that
the delivery matches a trade in which the
buyer has instructed the seller to deliver to
that custodian. If all is in order, the receir.
ing custodian will settle with the delivering
custodian through whatever funds settle.
ment system has been agreed upon or is
used by custom and usage in that market.
The understanding of the trade, however, is
that the delivery is conditioned upon pay-
ment, so that if payment is not made for any
reason, the security will be returned to the
deliverer. Subsection (2) is intended to clar-
ify the rights of persons making deliveries in
such circumstances. It specifies that the
person making delivery has a security inter-
est in the securities or other financial assets,
securing the right to receive payment. No
security agreement is required for attach-
ment, and no filing or other action is re-
quired for perfection.

Definitional Cross References:

“Certificated  security™. Section 8-
102(a)(4).

“Financial asset”. Section 8-102(a)(9).

““Securities account””. Section 8-501.

as money market instruments, if the agreed “Securities intermediary”. Section &
payment is not received. In the typical ar- 102(a)(14).

rangement for settlement of physical securi- “Security  agreement”. Section 9~
ties, the seller’s securities custodian will de- 105(1)(1).

liver the physical certificates to the buyer’s “Security entitlement”.  Section 8-
securities custodian and receive a time-  102(a)(17).

stamped delivery receipt. The buyer’s secu-

“Security interest”. Section 1-201(37).

. PART 2

VALIDITY OF SECURITY AGREEMENT AND

REETa RIGHTS OF PARTIES THERETO
§ 9-201. General Validity of Security Agreement.

Except as otherwise provided by this Act a security agreement is effective
according to its terms between the parties, against purchasers of the collateral and
against creditors. Nothing in this Article validates any charge or practice illegal
under any statute or regulation thereunder governing usury, small loans, retail
installment sales, or the like, or extends the application of any such statute or
regulation to any transaction not otherwise subject thereto.

SECURED. TRANSACTIONS

§ 9-202

Official Comment

Prior Uniform Statutory Provisions:
Section 4, Uniform Conditional Sales Act;
Section 3, Uniform Trust Receipts Act.”

Purposes:

This section states the general validity of a
security agreement. In general the security
agreement is effective between the parties;
it is likewise effective against third parties. .
Exceptions to this general rule arise where
there is a specific provision in any Article of
this Act, for example, where Article 1 invali-
dates a disclaimer of the obligations of good
faith, etc. (Section 1-102(3) ), or this Article
subordinates the security interest because it
has not been perfected (Section 9-301) or for
other reasons (see Section 9-312 on priori-
ties) or defeats the security interest where
certain types of claimants are involved (for
example Section 9-307 on buyers of goods).
As pointed out in the Note to Section 9-102,

there is no intention that the enactment of
this Article should repeal retail installment
selling acts or small loan acts. Nor of course
are the usury laws of any state repealed.

. These are mentioned in the text of Section

9-201 as examples of applicable laws, outside
this Code entirely, which might invalidate
the terms of a security agreement.

Cross References:

Sections 1-102(3), 9-301, 9-307 and 9-
312.

Definitional Cross References:

“Collateral”. Section 9-105.
“Creditor”. Section 1-201.

“Party”. Section 1-201. .
“Purchaser”. Section 1-201.
“Security agreement””. Section 9-105.

§ 9-202. 'Title to Collateral Immaterial.

Each provision of this Article with regard to rights, obligations and remedies
applies whether title to collateral is in the secured party or in the debtor.

Official Comment

Prior Uniform Statutory Provision:
None.
Purposes:

The rights and duties of the parties to a
security transaction and of third parties are
stated in this Article without reference to
the location of “title” to the collateral.
Thus the incidents of a security interest
which secures the purchase price of goods
are the same under this Article whether the
secured party appears to have retained title
or the debtor appears to have obtained title
and then conveyed it or a lien to the secured
party. This Article in no way determines
which line of interpretation (title theory v.
lien theory or retained title v. conveyed title).
should be followed in cases where the appli-
cability of some other rule of law depends
upon who has title. Thus if a revenue law
imposes a tax on the “legal” owner of goods
or if a corporation law makes a vote of the’
stockholders prerequisite to a corporation
“giving” a security interest but not if it-

terest, this Article does not attempt to define
whether the secured party is a “legal’’ owner
or whether the transaction ‘“‘gives’” a securi-
ty interest for the purpose of such laws.
Other rules of law or the agreement of the
parties determine the location of “title” for
such purposes.

Petitions for reclamation brought by a se-
cured party in his debtor’s insolvency pro-
ceedings have often been granted or denied
on a title theory: where the secured party
has title, reclamation will be granted; where
he has “merely a lien”, reclamation may be
denied. For the treatment of such petitions
under this Article, see Point 1 of Comment
to Section 9-507.

Cross References:
Sections 2-401 and 2-507.
Definitional Cross References:

“Collateral”. Section 9-105.
“Debtor”. Section 9-105.

826
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“Rights”. Section 1-201.
“Secured party”. Section 9-105.

Art. 9 . SECURED TRANSACTIONS § 9-203

drafted after the substantial enactment of the Article and with the intention
of modifying certain provisions of this Article as to consumer credit.

As amended in 1972, 1977 and 1994. o

,m.mwbuum:&o%uﬁp:&kﬁ \oxio%l&x&eazms %a:mmfg&w
in text in 1994, : :

UNIFORM COMMERCIAL CODE Art; 9

§ 9-203. Attachment and Enforceability of Security Interest; Pro-
L ceeds; Formal Requisites.

(1) Subject to the provisions of Section 4-210 on the security interest of a
collecting bank, Sections 9-115 and 9-116 on security interests in investment
property, and Section 9-113 on a security interest arising under the Articles on
Sales and Leases, a security interest is not enforceable against the debtor or third
parties with respect to the collateral and does not attach unless:

Official Comment

Prior Uniform Statutory Provision: debtor’s possession; customarily, of course,
Section 2, Uniform Trust Receipts Act. as a matter of business practice the written

(a) the collateral is in the possession of the secured party pursuant to agree-
ment, the collateral is investment property and the secured party has
control pursuant to agreement, or the debtor has signed a security agree-
ment which contains a description of the collateral and in addition, when
the security interest covers crops growing or to be grown or timber ti

cut, a description of the land concerned;
(b) value has been given; and
(c) the debtor has rights in the collateral.

o be

(2) A security interest attaches when it becomes enforceable against the debtor

with respect to the collateral. Attachment occurs as soon as all of the events
specified in subsection (1) have taken-place unless explicit agreement postpones the
time of attaching.

A

(3) Unless otherwise agreed a security agreement gives the secured party the

rights to proceeds provided by Section 9-306.

(4) A transaction, although subject to this Article, is also subject to
and in the case of conflict between the provisions of this Article and any
statute, the provisions of such statute control.
applicable statute has only the effect which is specified therein.

Note: At * in subsection (4) insert reference to any local statute regulating ..
small loans, retail installment sales and the like.

The foregoing subsection (4) is destgned to make it clear that nal&i ‘
transactions, although subject to this Article, mu

applicable legislation.

Failure to comply with”

st also comply with ,R}Q,..

X

iy

b

This Article is designed to regulate all the “security”’ amhmnn”m. of i 0
transactions within its scope. There is, however, much regulatory legisla*

tion, particularly in the consumer field, which supplements this Article and:

Purposes:

1. Subsection (1) states three basic pre-
requisites to the existence of a security in-
terest: agreement, value, and collateral. In
addition, the agreement must be in writing
unless the collateral is in the possession of
the secured party (including an agent on his
behalf—see Comment 2 to Section 9-305).
When all of these elements exist, the securi-
ty agreement becomes enforceable between
the parties and is said to “attach”. Perfec-
tion of a security interest (see Section 9-303)
will in many cases depend on the additional
step of filing a financing statement (see Sec-
tion 9-302) or possession of the collateral
(Sections 9-304(1) and 9-305). Section 9-
301 states who will take ‘priority” over a
security interest which has attached but
which has not been perfected. Subsection
(2) states a rule of construction under which
the security interest, unless postponed by
explicit agreement, attaches automatically
when the stated events have occurred.

2. Asto the type of description of collat-
eral in a written security agreement which
will satisfy the requirements of this section,
See Section 9-110 and Comment thereto.

In the case of crops growing or to be
ETOWn or timber to be cut the best identifica-
tion js by describing the land, and subsection
(1)a) requires such a description.

8. One purpose of the formal requisites

record will be kept, but, in this Article as at
common law, the writing is not a formal
requisite. Subsection (1)(a), therefore, dis-
penses with the. written agreement—and
thus with signature and description—if the
collateral is in the secured party’s posses-
sion.

4. The definition of ‘“security agree-
ment” (Section 9-105) is “an agreement
which creates or provides for a security in-
terest”. Under that definition the require-
ment of this section that the debtor sign a
security agreement is not intended to reject,
and does not reject, the deeply rooted doc-
trine that a bill of sale although absolute in
form may be shown to have been in fact
given as security.- Under this Article as
under prior law a debtor may show by parol
evidence that a transfer purporting to be
absolute was in fact for security and may
then, on payment of the debt, assert his
fundamental right to return of the collateral
and execution of an acknowledgment of sat-
isfaction,

5. The formal requisite of a writing stat-
ed in this section is not only a condition to
the enforceability of a security interest
against third parties, it is in the nature of a
Statute of Frauds. Unless the secured party
is in possession of the collateral, his security
interest,: absent a writing which satisfies
paragraph (1)(a), is not enforceable even

’ g ) el against the debtor, and cannot be made )
mbeﬁ&. not be Rﬁm&m& by its enactment. Examples are small Nonﬁ an\.w. . Stated in subsection (1)(@) is evidentiary. on any theory of equitable mortgage or the
retail installment selling acts and the like. ..wzom acts may provide :i.:,,, .:.5 requirement of written record mini. like. If he has advanced money, he. is of
licensing and rate regulation and may prescribe particular forms of cOn; o5 izes the possibility of future dispute as to  course a creditor and, like any creditor, is
tract. Such provisions should remain in force despite the enactment of m\..mm,:cmm the termg of 4 security agreement and as to entitled after judgment to appropriate pro-
Article. On the other hand if a retail installment selling act contains,sumi sn,w" Property stands as collateral for the cess to enforce his claim against his debtor’s
provisions on filing, rights on default, etc., such provisions ,&:E.E. be, 9 M_n_“..mmzou secured. Where the collateral is assets; he will not, however, have against
repealed as inconsistent with this Article except that inconsistent provisions.ouie - h

as to deficiencies, penalties, etc., in the Uniform Consumer Credit Code and "3

other recent related legislation should remain because those statutes were
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R

. 1€ possession of the secured party, the
&videntia

'Y need for a written record is
much |,

ess than where the collateral is in the

his debtor the rights given a secured party
by Part 5 of this Article on Default. The
theory of equitable mortgage, insofar as it
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has operated to allow creditors to enforce
informal security agreements against debt-
ors, may well have developed as a necessary
escape from the elaborate requirements of
execution, acknowledgment and the like
which the nineteenth century chattel mort-
gage acts vainly relied on as a deterrent to
fraud. Since this Article reduces formal reg-
uisites to a minimum, the doctrine is no
longer necessary or useful. More harm than
good would result from allowing creditors to
establish a secured status by parol evidence
after they have neglected the simple formali-
ty of obtaining a signed writing, ;

6. Subsection (4) states that the provi-
sions of regulatory statutes covering the
field of consumer finance prevail over the
provisions of this Article in case of conflict.
The second .sentence of the subsection is
added to make clear that no doctrine of total

§ m.LNOA. After-Acquired Property; Future >m<wbo.am.

after-acquired collateral.

plie

UNIFORM COMMERCIAL CODE Art; 9

voidness for illegality is intended: failure to
comply with the applicable regulatory stat.
ute has whatever effect may be specified in
that statute, but no more. e

Cross References:

Sections 4-208 and 9-113.
Point 1: Section 9-110.
Point 5: Part 5.

Definitional Cross References: o

“Collateral”. Section 9-105.
“Debtor”. Section 9-105.
“Party”. Section 1-201." '
“Proceeds”. Section 9-306. ’
“Secured party”. Section 9-105. -
“Security agreement”. Section 9-105. '~
“‘Security interest”. Section 1-201.
““Signed”. Section 1-201.

(1) Except as provided in subsection (2), a security agreement may Eo«&m
that any or all obligations covered by the security-agreement-are to-be-secured by -

(2) No security interest attaches under an after-acquired property clause to
consumer goods other than accessions (Section 9-314) when given as additional
security unless the debtor acquires rights in them within ten days after the secured

party gives value.

(8) Obligations covered by a security agreement may include future advances
or. other-value whether or. not the advances or value are given pursuant to
commitment (subsection (1) of Section 9-105). '

As amended in 1972.

s Official Comment

Prior Uniform Statutory Provision:
None,
Purposes: .

1. Subsection (1) makes clear that a se-
curity interest arising by virtue of an after-
acquired property clause has equal status
with a security interest in collateral in which
the debtor has rights at the time value is
given under the security agreement. That is
to say: the security interest in after-ac-
quired property is not merely an “equitable”
interest; no further action by the secured
party—such as the taking of a supplemental
agreement covering the new collateral—is
required. This does not however mean that

the interest i§ proof against subordination or
defeat: Section 9-108 should be consulted
on when a security interest in after-acquired
collateral is not security for antecedent debt,
and section 9-312(3) and (4) on when such a
security interest may be subordinated to a
conflicting purchase money security interest
in the same collateral.

2. This Article accepts the principle of a
“continuing general lien”. It rejects the
doctrine—of which the judicial attitude to-
ward after-acquired property interests was
one expression—that there is reason to in-
validate as a matter of law what has been
variously called the floating charge, the free-
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handed mortgage and the lien on a shifting
stock. This Article validates a security in-
terest in the debtor’s existing and future
assets, even though (see Section 9-205) the
debtor has liberty to use or dispose of collat-
eral without being required to account for
proceeds or substitute new collateral. (See
further, however, Section 9-306 on Proceeds
and Comment thereto.)

The widespread nineteenth century preju-
dice against the floating charge was based on
a feeling, often inarticulate in the opinions,
that a commercial borrower should not be
‘allowed to encumber all his assets present
and future, and that for the protection not
only of the borrower but of his other credi-
tors a cushion of free assets should be pre-
served. That inarticulate premise has much
to recommend it. This Article decisively re-
Jects it not on the ground that it was wrong
in policy but on the ground that it was not
effective. In pre-Code law there was a mul-
tiplication of security devices designed to
avoid the policy: field warehousing, trust
receipts, factor’s lien acts and so on. The
cushion of free assets was not preserved. In
almost every state it was possible before the
Code for the borrower to give a lien on
everything he held or would have. There
have no doubt been sufficient economic rea-
sons for the change. This Article, in ex-
pressly validating the floating charge, merely
recognizes an existing state of things. The
substantive rules of law set forth in the
balance of the Article are designed to achieve
the protection of the debtor and the equita-
ble resolution of the conflicting claims of
creditors which the old rules no longer give.

Notice that the question of assignment of
future accounts is treated like any other case
of after-acquired property: no periodic list of
accounts is required by this Act. Where ess
than all accounts are assigned such a list
may of course be necessary to permit identi-
fication of the particular accounts assigned.

3. Subsection (1) has been already re-
ferred to in connection with after-acquired
property. It also serves to validate the so-
called “cross-security” clause under which
collateral acquired at any time may secure
advances whenever made.

§ 9-204

4. Subsection (2) limits the operation of

the after-acquired property clause against’

consumers. No such interest can be claimed
as additional security in consumer goods (de-
fined in Section 9-109), except accessions
(see Section 9-314), acquired more than ten
days after the giving of value.

5. Under subsection (3) collateral may
secure future as well as present advances
when the security agreement so provides.
At common law and under chattel mortgage
statutes there seems to have been a vaguely
articulated prejudice against future advance
agreements comparable to the. prejudice
against after-acquired property interests.
Although only a very few jurisdictions went
to the length of invalidating interests
claimed by virtue of future advances, judicial
limitations severely restricted the usefulness
of such arrangements. ‘A common limitation
was that an interest claimed in collateral
existing at the time the security transaction
was entered into for advances made thereaf-
ter was good only to the exteni that the
original security agreement specified the
amount of such later advances and even the

times at which they should be made. In line

with the policy of this Article toward after-
acquired property interests this subsection
validates the future advance interest, provid-
ed only that the obligation be covered by the
security agreement. ' )

The effect of after-acquired property and
future advance clauses in the security agree-
ment should not be confused with the use of
financing statements in notice filing. The
references to after-acquired property clauses
and future advance clauses in Section 9-204
are limited to security agreements.. This
section follows Section 9-203, the section
requiring a written security agreement, and
its purpose is to make clear that confirmato-
ry agreements are not necessary where the
basic agreement has the clauses mentioned.
This section has no reference to the opera-
tion of financing statements. The filing of a
financing statement is effective to perfect
security interests as to which the other re-
quired elements for perfection exist, whether
the security agreement involved is one exist-
ing at the date of filing with an after-ac-
quired property clause or a future advance
clause, or whether the applicable security
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1994,

Official Comment 7

Prior Uniform Statutory Provision:
Section 2, Uniform Conditional Sales Act.
Purposes:

1. Clauses are frequently inserted in in-
stallment purchase contracts under which
the conditional vendee agrees not to assert
defenses against an assignee of the contract.
These clauses have led to litigation and their
present status under the case law is in con-
fusion. In some jurisdictions they have been
held void as attempts to create negotiable
instruments outside the framework of Arti-
cle 3 or on grounds of public policy; in
others they have been allowed to operate to
cut off at least defenses based on breach of
warranty. Under subsection (1) such claus-
es in a security agreement are validated out-
side the consumer field, but only as to de-
fenses which could be cut off if a negotiable
instrument were used. This limitation is
important since if the clauses were allowed
to have full effect as typically drafted, they
would operate to cut off real as well as
personal defenses. The execution of a nego-
tiable note in connection with a security
agreement is given like effect as the execu-
tion of an agreement containing a waiver of
defense clause. The same rules are made
applicable to leases as to security agree-
ments, whether or not the lease is intended
as security,

2. This Article takes no position on the
controversial question whether a buyer of
consumer goods may effectively waive de-
fenses by contractual clause or by execution
of a negotiable note. In some states such
waivers have been invalidated by statute.
In other states the course of judicial decision
has rendered them ineffective or unrelia-
ble—courts have found that the assignee is
not protected against the buyer’s defense by
a clause in the contract or that the holder of
a note, by reason of his too close connection
with the underlying transaction, does not

UNIFORM COMMERCIAL CODE

See Appendix XI for material relating to changes made in text in - iz

have the rights of a holder in due course,
This Article neither adopts nor rejects the
approach taken in such statutes and deci-
sions, except that the validation of waivers
in subsection (1) is expressly made “‘subject
to any statute or decision” which may re-
strict the waiver’s effectiveness in the case
of a buyer of consumer goods.

3. Subsection (2) makes clear, as did Sec-
tion 2 of the Uniform Conditional Sales Act,
that purchase money security transactions
are sales, and warranty rules for sales are
applicable. It also prevents a buyer from
inadvertently abandoning his warranties by
a “no warranties” term in the security
agreement when warranties have already
been created under the sales arrangement.
Where the sales arrangement and the pur-
chase money security transaction are evi-
denced by only one writing, that writing may
disclaim, limit or modify warranties to the
extent permitted by Article 2.

Cross References:

Point 1: Section 3-305.
Point 2: Section 9-203(2).
Point 3: Sections 2-102 and 2-316.

Definitional Cross References:

“Agreement”. Section 1-201.

“Consumer goods”. Section 9-109.

“Good faith”. Section 1-201.

“Goods”. Section 9-105.

“Holder”. Section 1-201.

“Holder in due course’. Sections 3-302
and 9-105.

“Negotiable instrument”. Section 3-104.

“Notice”. Section 1-201. .

“Purchase money security interest”. Sec-
tion 9-107.

“Sale”. Sections 2-106 and 9-105.

“Security agreement”, Section 9-105.

“Security interest”. Section 1-201.

“Value”. Section 1-201.

§ @IMOQ. Rights and Duties When Collateral Is in Secured Party’s

Possession.
(1) A secured party must use reason

able care in the ommﬁo% and uammmzmao.s

of collateral in his possession. In the case of an instrument or chattel paper
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reasonable care includes taking necessary steps to preserve rights against prior

parties unless otherwise agreed.

sion

(2) Unless otherwise agreed, when collateral is in the secured party’s posses-

y b
' »

(a) reasonable expenses (including the cost of any insurance and payment of

taxes or other charges) incurred in.the custody, Emmm:\mao:.,. use or
operation of the collateral are chargeable to the debtor and are secured by

the collateral;
(b

<~

-~

(c

the risk of accidental loss or damage is on the debtor to the mi\msﬁ of any
deficiency in any effective insurance coverage;

the secured party may hold as additional security any increase or profits

(except money) received from the collateral, w,:ﬁ money so received, unless
remitted to the debtor, shall be applied in reduction of the secured

obligation;

(d) the secured party must keep the collateral identifiable but ?:%.Ew collat-

eral may be commingled;

(e

the secured party may repledge the collateral upon terms which do not

impair the debtor’s right to redeem it.

(8) A secured party is liable for any loss caused by his failure 8. meet any
obligation imposed by the preceding subsections but does not lose his security

interest.

(4) A secured party may use or operate the collateral for the purpose of
preserving the collateral or its value or pursuant to the order of a court of
appropriate jurisdiction or, except in the case of consumer goods, in the manner

and to the extent provided in the security agreement.

O,m...momw— Comment

Prior Uniform Statutory Provision:
None, '

Purposes:

1. Subsection (1) states the duty to pre-
cerve collateral imposed on a pledge at com-
mon law. See Restatement of Security,
§§ 17, 18. In many cases a secured party
having collateral in his possession may satis-
fy this duty by notifying the debtor of any
act which must be taken and allowing the
debtor to perform such act himself. If the
secured party himself takes action, his rea-
sonable expenses may be added to the se-
cured obligation.

Under Section 1-102(3) the duty to exer-
cise reasonable care may not be disclaimed
by agreement, although under that section
the parties remain free to determine by
agreement, in any manner not manifestly

unreasonable, what shall constitute reason-
able care in a particular case.

2. Subsection (2) states rules, which fol-
low common law precedents, and which ap-
ply, unless there is agreement otherwise, in
typical situations during the period while the
secured party is in possession of ‘the collater-
al.

3. The right. of a secured party holding
instruments or documents to have them in-
dorsed or transferred to him or his order is
dealt with in the relevant sections of Articles
3 (Commercial Paper), 7 (Warehouse Re-
ceipts, Bills of Lading and Other Documents)
and 8 (Investment Securities). (Sections 3—
201, 7-506, 8-307 8-304(d).) Amendments
approved by the Permanent Editorial Board
for Uniform Commercial Code November 4,
1995. ‘
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4. This section applies when the secured Cross References:
party has possession of the collateral before Point 1: Section 1-102(3).
defaul, a a pledgee, and also when he has o' 3: Sections 3-201, 7-506 and 8-307
taken possession of the collateral after de-

N 8-304(d). Amendments approved by the Per-.

fault. See Section 9-501(1) and (2). Sub- I . :

tion (4 , . £ the colla manent Editorial Board for Uniform Com.
sectlon (: ) permits operation of the co S.ww_ mercial Code November 4, 1995,
in the circumstances stated, and subsection . .
(2)(a) authorizes payment of or provision for Point 4: Section 9-501(2) and Part 5.
expenses of such operation. Agreements Definitional Cross References:

providing for such operation are common in “Chattel paper”. Section 9-105.
trust indentures securing corporate bonds “Collateral”. Section 9-105.
and are particularly important when the col- “Debtor”. Section 9-105.
lateral is a going business. Such an agree- “Instrument”. Section 9-105.
ment cannot of course disclaim the duty of “Money”. Section 1-201.

care established by subsection (1), nor can it “Party”. Section 1-201.

waive or modify the rights of the debtor “Secured party”. Section 9-105.

contrary to Section 9-501(3). “‘Security interest”. Section 1-201.

§ 9-208. Request for Statement of Account or List of Collateral.

* (1) A debtor may sign a statement indicating what he believes to be the
aggregate-amount of unpaid.indebtedness as of a specified date and may send it to
the secured party with a request that the statement be approved or corrected and
returned to the debtor. When the security agreement or any other record kept by
the secured party identifies the collateral a_debtor may similarly request the
secured party to approve or correct a list of the collateral.

(2) The secured party must comply with such a request within two weeks after
receipt by sending a written correction or approval. If the secured party claims a
security interest in all of a particular type of collateral owned by the debtor he may
indicate that fact in his reply and need not approve or correct an itemized list of
such collateral. If the secured party without reasonable excuse fails to comply he
is liable for any loss caused to the debtor thereby; and if the debtor has properly
included in his request a good faith statement of the obligation or a list of the
collateral or both the secured party may claim a security interest only as shown in
the statement against persons misled by his failure to comply. If he no longer has
an interest in the obligation or collateral at the time the request is received he
must disclose the name and address of any successor in interest known to him and
he is liable for any loss caused to the debtor as a result of failure to disclose. A
successor in interest is not subject to this section until a request is received by him.

(3) A debtor is entitled to such a statement once every six months without

charge. The secured party may require payment of a charge not exceeding $10 for
each mm%acaw._ statement furnished.

Official Comment

Prior Uniform Statutory Provision: gation and in some cases a statement of the
None, collateral,

P EﬁOmmmu 2. The financing statement required to

1. To provide a procedure whereby a be filed under this Article (see Section 9-
debtor may obtain from the secured party a  402) may disclose only that a secured party
statement of the amount due on the obli- may have a security interest in specified
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types of collateral owned by the debtor. Un-
less a copy of the security agreement itself is
filed as the financing statement third parties
are told neither the amount of the ohligation
secured nor which particular assets are cov-
ered. Since subsequent creditors and pur-
chasers may legitimately need more detailed
information, it is necessary to provide a pro-
cedure under which the secured party will be
required to make disclosure. On the other
hand, the secured party should not be under
a duty to disclose details of business opera-
tions to any casual inquirer or competitor
who asks for them. This section gives the
right to demand disclosure only to the debt-
or, who will typically request a statement in
connection with negotiations with subse-
quent creditors and purchasers, or for the
purpose of establishing his credit standing
and proving which of his assets are free of
the security interest. The secured party is
further protected against onerous requests

by the provisions that he need furnish a
statement of collateral only when his own
records identify the collateral and that if he
claims all of ‘a particular type of collateral
owned by the debtor he is not required to
approve an itemized list. '

Cross Reference: )
Point 2: Section 9-402.
* Definitional Cross References:

“Collateral”. Section 9-105.
“Debtor”. Section 9-105. :
“Good faith”, Section 1-201. g
“Know”. Section 1-201.

" “Person”. Section 1-201.
“Receive”. Section 1-201.
“Secured party”. Section 9-105.
“Security agreement”. Section 9-105.
“Security interest”’. Section 1-201.

. “Send”. Section 1-201.
“Written”. Section 1-201.

PART 3

RIGHTS OF THIRD PARTIES; PERFECTED AND
UNPERFECTED SECURITY INTERESTS;

RULES OF PRIORITY

§ 9-301. - Persons aﬁ..o Take Priority Over Unperfected Security In-
terests; Rights of “Lien Creditor’. '

(1) Except as otherwise provided in subsection (2), an unperfected security

interest is subordinate to the rights of

B le
(a) persons entitled to priority under Section 9-312; h%& ece { role,

(b) a person who becomes a Lien creditor before the security interest is

perfected;

(c) in the case of goods, instruments, documents, and chattel paper, a person
who is not a“secured party and who is a transferee in bulk or other buyer
not in ordinary course of business or is a buyer of farm products in
ordinary course of business, to the extent that he gives value and receives
delivery of the collateral without knowledge of the security interest and

before it is perfected;

(d) in the case of accounts, general Eﬂm:m:u_!mm\,. and investment property, a
person who is not a secured party and who is a transferee to the extent
that he gives value without knowledge of the security Eemnm.m_.u and before it

is perfected.

(2)If~the-secured -party files with respect to a purchase money security
interest_before or within ten days after the debtor receives possession.-of the

collateral, he takes priority over the rights of a transferee in bulk or of a lien
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creditor which arise between the time the security interest attaches and the _u:.m. ‘a.
filing. , . L
(8) A “lien creditor’’ means a creditor who ._._mm acquired a N.Ss osmﬁrmdeow.wlw
involved by .wzwmowimbn. levy or the like and En_:@mm an assignee for Emzﬁwm_yn om
creditors from the time of assignment, and a trustee in vmst.EQ mMoB e am e N
the filing of the petition or a receiver in equity from the time o mv.tos ment.
(4) A person who becomes a lien creditor while a security m.snmu.mmﬁ is vm«mmna&
takes subject to the security interest only to Em .mxvm:n that it mmncmnwmm al <mbon
made before he becomes a lien creditor or within N*m days therea ter E..dﬂm M
without knowledge of the lien or pursuant to a commitment entered into withou

knowledge of the lien.
As amended in 1972 and 1994. . .
See Appendix XII for material relating to changes made in text in

Art. 9 SECURED TRANSACTIONS § 9-301
and general intangibles), paragraph (1)(d) interest for future advances over a judgment
gives priority to any transferee who has giv- lien is made absolute for 45 days regardless
en value without knowledge and before per- of knowledge of the secured party concern:
fection of the security interest.. ing the judgment lien. If, however, the ad-
The term “buyer in ordinary course of VaNce is made mw"mn. the 45 mmwm, the advance
business” referred to in paragraph (1)(c) is will not have Jpriority unless it was Emmm.on
defined in Section 1-201(9). committed without knowledge of the lien
) obtained by legal proceedings. The impor-

Other secured parties are excluded »..,9.5 tance of the rule chosen for actual conflicts
paragr. w:urm (1)e) E&. (1)(d) . because their between secured parties making subsequent
priorities are covered in Section 9-312 (see advances and judgment lien creditors may
point 2 of this Comment). not be great; but the rule chosen for the
5. Except to the extent provided in sub- first 45 days is important in effectuating the
section (2). this Article does not permit a intent of the Federal Tax Lien Act of 1966.
secured party to file or take possession after :
another interest has received priority under
subsection (1) and thereby protect himself

8. The word “‘only” in subsection (4) is
limited in its effect to the lien creditor’s

1994.

Official Comment

Prior Uniform Statutory Provision:
Sections 8(2) and 9(2)(b), Uniform Trust Re-
ceipts Act; Section 5, Uniform Conditional
Sales Act.

Purposes:

1. This section lists the classes of persons
who take priority over an unperfected secu-
rity interest. As in Section 60 of the F mmmnmh
Bankruptcy Act, the term :vmﬂmmnﬂ.mm: is
used to describe a security interest in per-
sonal vw.ovm«"w which cannot be defeated in
insolvency proceedings or in general by cred-
itors. A security interest is ‘‘perfected”
when the secured party has taken whatever
steps are necessary to give him mc.nw an
interest. These steps are explained in the
five following sections (9-302 through 9-
306).

2. Section 9-312 states general rules for
the determination of priorities among con-
flicting security interests and in wm&a.oa
refers to other sections which state special
rules of priority in a variety of situations.
The interests given priority under Section 9-
312 and the other sections therein cited take
such priority in general even over a perfect-
ed security interest. A fortiori they take
priority over an unperfected mmocl@._nomn.
est, and paragraph (1)(a) of this section so
states.

3. Paragraph (1)(b) provides that an un-
perfected security interest is m:_oo_.&:wnm. to
the rights of lien creditors. The section

838

rejects the rule applied in many .mclm&oao.sm
in pre-Code law that an c:vanmmnwm@ security
interest is subordinated to all creditors, but
requires the lien obtained by legal proceed-
ings to attach to the collateral before mrm
security interest is perfected. ‘E:.w mm.osou
subordinates the unperfected security inter-
est but does not subordinate the secured
debt to the lien. .

4. Paragraphs (1)(c) and (1)(d) m@m.u s&.w.
purchasers (other than secured parties) o
collateral who would take subject to a per-
fected security interest but who are by these
subsections given priority over an unperfect:
ed security interest. In the cases of goods
and of intangibles of the type whose transfer
is effected by physical delivery of the repre
sentative piece of paper (instruments, momc.
ments and chattel paper) the purchaser who
takes priority must both give value and nmw
ceive delivery of the collateral qﬁnro:o
knowledge of the existing security ::mnwmv
and before perfection (paragraph Cxw&w
Thus even if the purchaser gave <Ec.m §rn
out knowledge and before um..mmoﬁo:. Lif
would take subject to the mmnsln,% Eam_mmoﬁ
perfection occurred before physical de <w ’
of the collateral to him. The Eﬁwmw %nm
(1){c) rule is obviously not wnunoud.wwm w
the collateral consists of intangl per.
there is no representative piece of vawa,
whose physical delivery is the only o«nm foré
customary method of transfer. The e
with respect to such intangibles (acco

bles and -

against the intervening interest.

A few chattel mortgage statutes did have .
grace periods, i.e., a filing within x days after )

the mortgage was given related back to the
day the mortgage was given. The Uniform
Conditional Sales Act had a ten-day period
which cut off all intervening interests. The
Uniform Trust Receipts Act had a thirty-day
period but did not cut off the interest of a
purchaser who took delivery before the fil-
ing.

Subsection (2) gives a grace period for
perfection by filing as to purchase money
Security interests only (that term is defined
In Section 9-107). The grace period runs for
ten days after the debtor receives possession
of the collateral but operates to cut off only
the interests of intervening lien creditors or
bulk purchasers.

6. Subsection (3) defines “lien creditor”,
m.E.os.Em In substance the provisions of the
Uniform Tryet Receipts Act.

{- Subsection (4) deals with the question
Wwhether advances under an existing security
\nterest in collateral, made after Tights of
lien creditors have attached to that collater-
al, Will take precedence over rights of lien
creditors, See related problems in Sections
9-307(3) and 9-312(7). In this section, be-
cause of the impact of the rule chosen on the
M“._Nmm:oa whether the security interest for
aoc«o advances is “protected” under Sec-
::sm 6323(¢)(2) and (d) of the Internal Reve-
Em Code as amended by the Federal Tax

€1 Act of 1966, the priority of the security

subjection to the specified advances. It does
not limit the lien creditor’s subjection to
whatever other rights the secured party may
have by contract or law, e.g., the right to
interest before or after the attachment of
the judgment lien to the collateral or the
right to foreclosure expenses or other collec-
tion expenses. See PEB Commentary No. 2,
dated March 10, 1990 [Appendix V, infra].

9. There is no conflict between the prin-
ciple of § 9-301(1) and the “shelter princi-
ple,” which is applied at several points in
the statute, but is most explicitly stated in
§ 2-403(1): “A purchaser of goods acquires
all title which his transferor had. ...”

Although § 9-301(1) fails to state the shel-
ter principle expressly, that principle is ap-
plicable where a person who had met the
conditions for prevailing over an unperfected
security interest transfers his right to anoth-
er person after the security interest is per-
fected. See PEB Commentary No. 6, dated
March 10, 1990 [Appendix V, infra).

The rules for subordination of unperfected
security interests have a purpose—in com-
mon with similar rules in all filing and re-
cording systems—to impose sanctions for
not adhering to filing or lnmnon&um require-
ments. ‘Such rules are necessary to make
the system effective and enforce the policy
against secret liens. The shelter principle
recognizes that when a person in a protected
class transfers his right after the security
interest has been perfected, the right will be
diminished in value unless the sanction is
continued. The sanction imposed by § 9-
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301(1) is that members of protected classes
take free of an unperfected security interest.
That sanction should be continued to protect
transferees from those members in order to
fulfill the purpose of the section.

Cross References:;
Section 9-312.
Point 1: Sections 9-302 through 9-306.
Point 7: Sections 9-204, 9-307(3) and 9~
312(7).
Definitional Cross References:

“Account”. Section 9-106.

“Buyer in ordinary course of business”,
Section 1-201;

“Chattel paper”. Section 9-105.

“Collateral”. Section 9-105,

“Creditor”. Section 1-201. . !
“Delivery”. Section 1-201. .
“Document”. Section 9-105.
“General intangibles”. Section 9-106.
“Goods”. Section 9-105,

“Instrument”. Section 9-105.
“Knowledge”. Section 1-201.

“Person’. Section 1-201.

“Purchase money security interest”. Sec-

tion 9-107.

“Pursuant to commitment®. Section 9-

105.

“Representative”. Section 1-201,
“Rights”. Section 1-201. -
““Secured party”. Section 9-105.
“Security interest”. Section 1-201.
“Value”. Section 1-201.

§ 9-302. eﬁﬁJ Filing Is Required to Perfect Security Interest; Secu-
rity Interests to Which Filing Provisions of This Article

. _ . Do Not Apply.

(L) A financing statement
the following:™ ™~~~

must be filed to perfect all security interests except

(a) ‘a security interest in collateral in possession of the secured party under

Section 9-305;

(b) a m.mncam@ interest temporarily perfected in instruments, certificated secu-
rities, or documents without delivery under Section 9-304 or in proceeds
for a 10 day period under Section 9-3086;

(¢) a security interest created by an assignment of a beneficial interest in a

trust or a decedent’s estate;

(d) a vﬁnwwmm money security interest in consumer goods; but filing is
nmpc.:mm for a motor vehicle required to be registered; and fixture filing is
required for priority over conflicting interests in fixtures to the extent

provided in Section 9-313;

(e) an assignment of accounts which does not alone or in conjunction with

other assignments to the same assi,
outstanding accounts of the assignor;

gnee transfer a significant part of the

) a mmnclﬁ% interest of a collecting bank (Section 4-210) or arising under the
Articles on Sales and Leases (see Section 9-113) ‘or covered in subsection

(3) of this section;

(8) an assignment for the benefit of all the creditors of the tr
subsequent transfers by the assignee thereunder.

(h) a'security interest in investment pro
under Section 9-115 or Section 9-11

ansferor, and

perty which is perfected without filing

. 2) .m. a mm.oE.mﬁ.w party assigns a perfected security interest, no filing under this
E.ﬁ&m is wmmcﬁmu In order to continue the perfected status of the security interest
against creditors of and transferees from the original debtor.

840
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(8) The filing of a financing statement otherwise required by this Article is not
necessary or effective to perfect a security interest in property subject to

(a) a statute or treaty of the United States which provides for a national or
international _,m.m_.m.n«ws.ou or a national or international certificate of title
or which specifies a place of filing different from that specified in this
Article for filing of the security interest; or

the following statutes of this state; [list any certificate of title statute
covering automobiles, trailers, mobile homes, boats, farm tractors, or the
like, and any central filing statute *.J; but during any period in which
collateral is inventory held for sale by a person who is in the business of
selling goods of that kind, the filing provisions of this Article (Part 4) apply
to a security interest in that collateral created by him as debtor; or

a certificate of title statute of another jurisdiction under the law of which
indication of a security interest on the certificate is required as a condition
of perfection (subsection (2) of Section 9-103).

(b

=

(c

~

(4) Compliance with a statute or treaty described in subsection (3) is equiva-
lent to the filing of a financing statement under this Article, and a security interest
in property subject to the statute or treaty can be perfected only by compliance
therewith except as provided in Section 9-103 on multiple state transactions.
Duration and renewal of perfection of a security musﬁmqmm_w. perfected by compliance
with the statute or treaty are governed by ‘the provisions of the statute or treaty;
in other respects the security interest is subject to this Article.

* Note: It is recommended that the provisions of certificate of title acts for
perfection of security interests by notation on the certificates should be -
amended t0 exclude coverage of inventory held for sale.

As amended in 1972, 1977 and 1994.

See Appendices XI and XII for material relating to changes made
in text in 1994. "

Official Comment o , -

Prior Uniform Statutory Provision: Subsection (4) states the consequences of
Section 5, Uniform Conditional Sales Act;  such other form of notice.
Section 8, Uniform Trust Receipts Act. Section 9-303 states the time when a secu-
Purposes: - rity interest is perfected by filing or other-
1. Subsection (1) states the general rule Wise. Part 4 of the Article deals with the
that to perfect a security interest under this mechanics of filing: place of filing, form of
Article a financing statement must be filed. financing statement and so on. S
Paragraphs (1)(a) through (1)(g) exempt
from the filing requirement the transactions
described. Subsection (3) further sets out
certain transactions to which the filing pro-
visions of this Article do not apply, but it
does not defer to another state statute on
the filing of inventory security interests.
The cases recognized are those where suit- : .
able alternative systems for giving public 3. Under this Article, as under the Uni-
notice of a security interest are available. form Trust Receipts Act, filing is not effec-

2. As at common law, there is no require-
ment of filing when the secured party has
possession of the collateral in a pledge trans-
action (paragraph (1)(a)), Section 9-305
should be consulted on what collateral may
be pledged and on the requirements of pos-

session. A
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tive to perfect a security interest in instru-
ments. See Section 9-304(1).

4. Where goods subject to a security in-
terest are left in the debtor’s possession, the
only permanent exception from the general
filing requirement is that stated in para-
graph (1)(d): purchase money security inter-
ests in consumer goods. For temporary ex-
ceptions, see Sections 9-304(5)(a) and 9-306.

In many jurisdictions under prior law se-
curity interests in consumer goods under
conditional sale or bailment leases were not
subject to filing requirements. Paragraph
(1)(d) follows the policy of those jurisdie-
tions. The paragraph changes prior law in
jurisdictions where all conditional sales and
bailment leases were subject to a filing re-
quirement, except that filing is required for
purchase money security interests in con-
sumer fixtures to attain priority under Sec-
tion 9-313 against real estate interests,

Although the security interests described
in paragraph (1)(d) are perfected without
filing, Section 9-307(2) provides that unless
a financing statement is filed certain buyers
may take free of the security interest even
though perfected. See that section and the
Comment thereto.

On filing for security interests in motor
vehicles under certificate of title laws see
subsection (3) of this section.

5. A financing statement must be filed to
perfect a security interest in accounts except
for the transactions described in paragraphs
(1)(e) and (g). It should be noted that this
Article applies to sales of accounts and chat-
tel paper as well as to transfers thereof for
security (Section 9-102(1)(b)); the filing re-
quirement of this section applies both to
sales and to transfers thereof for security.
In this respect this Article follows many of
the pre-Code statutes regulating assign-
ments of accounts receivable.

Over forty jurisdictions had enacted ac-
counts receivable statutes. About half of
these statutes required filing to protect or
perfect assignments; of the remainder, one
was a so-called “‘book-marking’ statute and
the others validated assignments without fil-
ing. This Article adopts the filing require-
ment, on the theory that there is no valid
reason why public notice is less appropriate

UNIFORM COMMERCIAL CODE Artc 9

for assignments of accounts than for any
other type of nonpossessory interest. Sec-
tion 9-305, furthermore, excludes accounts
from the types of collateral which may be
the subject of a Ppossessory security interest:
filing is thus the only means of perfection
contemplated by this Article. See Section 9-
306 on accounts as proceeds.

The purpose of the subsection (1)(e) ex-
emption is to save from ex post facto invali-
dation casual or isolated assignments: some
accounts receivable statutes were so broadly
drafted that all assignments, whatever their
character or purpose, fell within their filing
provisions. Under such statutes many as-
signments which no one would think of fil-
ing might have been subject to invalidation,
The paragraph (1)(e) exemption goes to
that type of assignment. Any person who
regularly takes assignments of any debtor’s
accounts should file. In this connection
Section 9-104(f) which excludes certain
transfers of accounts from the Article
should be consulted.

Assignments of interests in trusts and es-
tates are not required to be filed because
they are often not thought of as collateral
comparable to the types dealt with by this
Article. Assignments for the benefit of cred-
itors are not required to be filed because
they are not financing transactions and the
debtor will not ordinarily be engaging in
further credit transactions.

6. With respect to the paragraph (1)(f)
exemptions, see the sections cited therein
and Comments thereto.

7. The following example will explain the
operation of subsection (2): Buyer buys
goods from seller who retains a security in-
terest in them which he perfects. Seller
assigns the perfected security interest to X.
The security interest, in X’s hands and
without further steps on his part, continues
perfected against Buyer’s transferees and
creditors. If, however, the assignment from
Seller to X was itself intended for security
(or was a sale of accounts or chattel paper),
X must take whatever steps may be re-
quired for perfection in order to be protect-
ed against Seller’s transferees and creditors.
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8. Subsection (3) exempts from the filing .

provisions of this Article transactions as to
which an adequate system of filing, state or
federal, has been set up outside this Article
and subsection (4) makes clear that when
such a system exists perfection of a relevant
security interest can be had only through
compliance with that system (i.e., filing un-
der this Article is not a permissible alterna-
tive).

Examples of the type of federal statute
referred to in paragraph (3)(a) are the provi-
sions of 17 U.S.C. §§ 28, 30 (copyrights), 49
U.S.C. § 1403 (aircraft), 49 U.S.C. § 20(c)
(railroads). The Assignment of Claims Act
of 1940, as amended, provides for notice to
contracting and disbursing officers and to
sureties on bonds but does not ‘establish a
national filing system and therefore is not
within the scope of paragraph (3)(a). .>.=
assignee of a claim against the United
States, who must of course comply with the
Assignment of Claims Act, must also file
under this Article in order to perfect his
security interest against creditors and trans-
ferees of his assignor.

Some states have enacted central filing
statutes with respect to security transactions
in kinds of property which are of special
importance in the local economy. msvmmn..
tion (3) adopts such statutes as the appropri-
ate filing system for such property.

In addition to such central filing statutes
many states have enacted certificate of title
laws covering motor vehicles and the like.
Subsection (3) exempts transactions covered
by such laws from the filing requirements of
this Article.

For a discussion of the operation of state
motor vehicle certificate of title laws in in-
terstate contexts, see Comment 4 to Section
9-103. .

9. Perfection of a security interest under
a state or federal statute of the type referred
to in subsection (3) has all the consequences

§9-303

of perfection under the provisions of this
Article, Subsection (4). .

10. If a security interest has been per-
fected under the applicable certificate of title
statute and is thereafter assigned, and that
statute does not expressly require the as-
signee to take some further action with re-
spect to the certificate of title to reflect that
it has become the secured party in order to
continue such perfection, § 9-302(2) is appli-
cable and the assignee is not required to
note its name on the certificate of title “in
order to continue the perfected status of the
security interest against creditors of and
transferees from the original debtor.” See
PEB Commentary No. 12, dated February
10, 1994 [Appendix V, infra). ’

Cross References:

Point 1: Section 9-303'and Part 4.

Point 2: Section 9-305.

Point 3: Section 9-304(1).

Point 4: Section 9-307(2).

Point 5: “Sections 9-102(1)(b), 9-104(f)
and 9-305.

Point 6: Sections 4~208 and 9-113.
Definitional Cross References:

“Account”. Section 9-106.
“Collateral’’. Section 9-105.
“Consumer goods”. Section 9-109.
“Creditor”. Section 1-201.
“Debtor”’. Section 9-105.
“Delivery”. Section 1-201.
“Document’. Section 9-105..
“Equipment”. Section 9-109.
“Fixture”. Section 9-313.
“Fixture filing”. Section 9-313.
“Instrument”. Section 9-105.
“Inventory”. Section 9-109,
“Proceeds”. Section 9-306.
“Purchase”. Section 1-201. )
“Purchase money security interest”’. Sec-
tion 9-107. )
““Sale”. Sections 2-106 and 9-105. -
“Secured party”. Section 9-105.
““Security interest”. Section 1-201.

@ 9-303. When Security Interest Is Perfected; Oosnm,::mn% of Perfec-

tion.

ity i is i : d and when all of the

(1) A security interest is perfected when it has attached an y
applicable steps required for-perfection have-been taken: -Such steps are specified
in Sections 9-115, 9-302, 9-304, 9-305 and 9-306. If mcor steps are ﬁ.mrmn before
the security interest_attaches, it is perfected at the time when .:.. attaches,
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(2) If a security interest is originally perfected in any way permitted under
this Article and is subsequently perfected in some other way under this Article;
without an intermediate period when it was unperfected, the security interest shall
be deemed to be perfected continuously for the purposes of this Article. ’

As amended in 1994.

See Appendix XII for material relating to changes made in text in

1994.

Official Comment

Prior Uniform Statutory Provision:
None.

Purposes:

1. The term “attach’ is used in this Arti-
cle to describe the point at which property
becomes subject to a security interest. The
requisites for attachment are stated in Sec-
tion 9-203. When it attaches a security
interest -may be either perfected or unper-
fected: ‘‘Perfected” means that the secured
party has taken all the steps required by this
Article as specified in the several sections
listed in subsection (1). A perfected security
interest may still be or become subordinate
to other interests (see Section 9-312) but in
general after perfection the secured party is
protected against creditors and transferees
of the debtor and in particular against any
representative of creditors in insolvency pro-
ceedings instituted by or against the debtor.
Subsection (1) states the truism that the
time of perfection is when the security inter-
est has attached and any necessary steps for
perfection (such as taking possession or fil-
ing) have been taken. If the"steps for per-
fection have been taken in advance (as when
the secured party files a financing statement
before giving value or before the debtor ac-
quires rights in the collateral), then the in-
terest is perfected automatically when it at-
taches.

2. The following example will illustrate
the operation of subsection (2): A bank
which has issued a letter of credit honors
drafts drawn under the credit and receives
possession of the negotiable bill of lading
covering the goods shipped. Under Sections
9-304(2) and 9-305 the bank now has a
perfected security interest in the document
and the goods. The bank releases the bill of
lading to the debtor for the purpose of pro-
curing the goods from the carrier and selling

them. Under Section 9-304(5) the bank
continues to have a perfected security inter-
est in the document and goods for 21 days.
The bank files before the expiration of the
21 day period. Its security interest now
continues perfected for as long as the filing
is good. The goods are sold by the debtor.
The bank continues to have a security inter-
est in the proceeds of the sale to the extent
stated in Section 9-306.

If the successive stages of the bank’s secu-
rity interest succeed each other without an
intervening gap, the security interest is
‘“continuously perfected” and the date of
perfection is when the interest first became
perfected (i.e., in the example given, when
the bank received possession of the bill of
lading against honor of the drafts). If, how-
ever, there is a gap between stages—for ex-
ample, if the bank does not file until after
the expiration of the 21 day period specified
in Section 9-304(5), the collateral still being
in the debtor’s possession—then, the chain
being broken, the perfection is no longer
continuous. The date of perfection would
now be the date of filing (after expiration of
the 21 day period); the bank’s interest
might now become subject to attack under
Section 60 of the Federal Bankruptcy Act
and would be subject to any interests arising
during the gap period which under Section
9-301 take priority over an unperfected se-
curity interest.

The rule of subsection (2) would also apply
to the case of collateral brought into this
state subject to a security interest which
became perfected in another state or juris-
diction. See Section 9-103(1)(d).

Cross References:

Sections 9-302, 9-304, 9-305 and 9-306.
Point 1: Sections 9-204 and 9-312.
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Point 2: Sections 9-103(1)(d) and 9-301.
Definitional Cross References:
“Attach”. Sectién 9-203.

“Security interest”. Section 1-201.

m 9-304. Perfection of Security Interest in Instruments, Documents,
Proceeds of a Written Letter of Credit, and Goods Cov-
ered by Documents; Perfection by Permissive Filing;
Temporary Perfection Without Filing or Transfer of
Possession. V . y .

[1 995 Amendments to text indicated by strikeout and underline]

(1) A security interest in chattel paper or negotiable documents may be
perfected by filing. A security interest in the rights to proceeds of a written letter
of credit can be perfected only by the secured party’s taking possession of the letter
of credit. A security interest in money or instruments (other than instruments
which constitute part of chattel paper) can be perfected only by the mwnE.mm.vE.»%uw
taking possession, except as provided in subsections (4) and (5) of this section and
subsections (2) and (3) of Section 9-306 on proceeds. ,

(2) During the period that goods are in the possession of the issuer of a
negotiable document therefor, a security interest in the moo@m m.m vmnmwnn.ma by
perfecting a security interest in the document, and any security interest in the
goods otherwise perfected during such period is subject thereto.

(3) A security interest in goods in the possession of a bailee other than one
who has issued a negotiable document therefor is perfected by issuance of a
document in the name of the secured party or by the bailee’s receipt of notification
of the secured party’s interest or by filing as to the goods.

(4) A security interest in instruments, certificated securities, or E.wmoawzm
documents is perfected without filing or the taking of possession for a v.mdom of 21
days from the time it attaches to the extent that it arises for new value given under
a written security agreement.

(5) A security interest remains perfected for a period of 21 days without filing
where a secured party having a perfected security interest in an instrument, a
certificated security, a negotiable document or goods in possession of a bailee other
than one who has issued a negotiable document therefor

(a) makes available to the debtor the goods or documents representing the

goods for the purpose of ultimate sale or exchange or for the purpose of
loading, unloading, storing, shipping, transshipping, manufacturing, pro-
cessing or otherwise dealing with them in a manner preliminary to their
sale or exchange, but priority between conflicting security interests in the
goods is subject to subsection (3) of Section 9-312; or

(b) delivers the instrument or certificated security to the amv.won for the

purpose of ultimate sale or exchange or of presentation, collection, renewal
or registration of transfer.

(6) After the 21 day period in subsections (4) and (5) perfection depends upon
compliance with applicable provisions of this Article. -

Special Legislative Note: As Sections 9-304 and 9-305 appear
in the Official Text of the Conforming Amendments to Revised .N»xsn.Nm
5 (1995), they incorporate the amendments made to these sections in
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purpose for which the debtor is in possession
but the secured party must have given new
value under a written security agreement.
Under subsection (5) the 21 day perfection
runs from the date a secured party who
already has a perfected security interest
turns over the collateral to the debtor (an
example is a bank which has acquired a bill
of lading by honoring drafts drawn under a
letter of credit and subsequently turns over
the bill of lading to its customer); there is
no new value requirement but the turn-over
must be for one or more of the purposes
stated in subsections (5)(a) and (5)(b). Note
that while subsection (4) is restricted to in-
struments and negotiable documents, subsec-
tion (5) extends to goods covered by non-
negotiable documents as well. Thus the let-
ter of credit bank referred to in the example
could make a subsection (5) turn-over with-
out regard to the form of the bill of lading,
provided that, in the case of a non-negotiable
document, it had previously perfected its in-
terest under one of the methods stated in
subsection (3). But note that the discussion
of subsection (5) in this Comment deals only
with perfection. Priority of a security inter-
est in inventory after surrender of the docu-
ment depends on compliance with the re-

Art. 9

quirements of Section 9-312(3) on notice to
prior inventory financer.

Finally, it should be noted that the 21
days applies only to the documents and to
the goods obtained by surrender thereof. If
the goods are sold, the security interest will
continue in proceeds for only 10 days under
Section 9-306, unless a further perfection
occurs as to the security interest in proceeds.

Cross References:

Article 7 and Sections 9-303, 9-305 and 9-
312(3).

Definitional Cross References:

“Chattel paper”. Section 9-105.
“Dehtor”. Section 9-105.
“Document”. Section 9-105.
“Goods”. Section 9-105.
“Instrument’’. Section 9-105.
‘‘Receives”” notification. Section 1-201.
“Sale”. Sections 2-106 and 9-105.
“‘Secured party”. Section 9-105.
“Security agreement’’. Section 9-105.
“Security interest”. Section 1-201.
“Value”. Section 1~201.

“Written’’. Section 1-201.

m. 9-305. When Possession by Secured Party Perfects Security Inter-

est Without Filing.

[1995 Amendments to text indicated g strikeout and underline]

A security interest in lette

Seetion-5--116);-goods; Ems.:Bm:em money, SmmoSmEm mOncBmuﬁm or nrms_m_ paper

may be perfected by the secured party’s taking possession of the collateral. A

security interest in the right to proceeds of a written letter of credit may be

perfected by the secured party’s taking possession of the letter of credit. If such

collateral other than goods covered by a negotiable document is held by a bailee,
the secured party is deemed to have possession from the time the bailee receives
notification of the secured party’s interest. A security interest is perfected by
possession from the time possession is taken without a relation back and continues
only so long as possession is retained, unless otherwise specified in this Article.
The security interest may be otherwise perfected as provided in this Article before
or after the period of possession by the secured party.

Special Legislative Note: See Special Hmmia:.em Note, Section

9-304.

As amended in 1972, 1977, 1994, and 1995.

See Appendices XII and XIV for material relating to changes made
in text in 1994 and 1995, respectively.
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Official Comment.

Prior Uniform Statutory Provision:
None.

Purposes:

1. As under the common law of pledge,
no filing is required by this Article to perfect
a security interest where the secured party
has possession of the collateral. Compare
Section 9-302(1)(a). This section permits a
security interest to be perfected by transfer
of possession only when the collateral is
goods, rights to proceeds of letters of credit

(if ;:33:. Eme«:Sm:ﬁm @iy«nmmhﬂu

tion—8-321)%, documents or chattel paper:
that is to say, accounts and general intangi-
bles are excluded. As to perfection of securi-

ty interests in certificated securities by pos-
session, see the general rules on perfection of
security inlerests in investment property in
Section 9-115(4) and the special rule in Sec-
tion 9-115(6) dealing with cases where a
secured _party takes pc jon of a security
certificate in registered form without obtain-
ing an indorsement.* See-Section-5-116-for
the special case of-assig to of lett ad
advices—ofcredit. A security interest in ac-
counts and general intangibles—property
not ordinarily represented by any writing
whose delivery operates to transfer the
claim—may under this Article be perfected
only by filing, and this rule would not be
affected by the fact that a security agree-
ment or other writing described the assign-
ment of such collateral as a “pledge’. Sec-
tion 9-302(1)(e) exempts from filing certain
assignments of accounts which are out of the
ordinary course of financing: such exempted
assignments are perfected when they attach
under Section 9-303(1); they do not fall
within this section. *Amendments in ital-
ics approved by the Permanent Editori-
al Board for Uniform Commercial Code
November 4, 1995.

2. Possession may be by the secured par-
ty himself or by an agent on his behalf: it is
of course clear, however, that the debtor or a
person controlled by him cannot qualify as
such an agent for the secured party. See

SECURED TRANSACTIONS § 9-305

also the last sentence of Section 9-205.
Where the collateral (except for goods cov-
ered by a negotiable document) is held by a
bailee, the time of perfection of the security
interest, under the second sentence of the
section, is when the bailee receives notifica-
tion of the secured party’s interest: this rule
rejects the common law doctrine that it is
necessary for the bailee to attorn to the
secured party or acknowledge that he now
holds on his behalf.

3. The third sentence of the section re-
jects the ‘“‘equitable pledge” theory of rela-
tion back, under which the taking possession
was deemed to relate back to the date of the
original security agreement. The relation
back theory has had little vitality since the
1938 revision of the Federal Bankruptcy Act,
which introduced in Section 60a provisions
designed to make such interests voidable as
preferences in bankruptcy proceedings.
This section now brings state law into con-
formity with the overriding federal policy:
where a pledge transaction is contemplated,
perfection dates only from the time posses-
sion is taken, although a security interest
may attach, unperfected, before that' under
the rules stated in Section 9-204. The only
exception to this rule is the short twenty-one
day period of perfection provided in Section
9-304(4) and (5) during which a debtor may
have possession of specified collateral in
which there is a perfected security interest.

Cross References:

Sections 5-116, 9-204, 9-302, 9-303 and
9-304.

Definitional Cross References:

“Chattel paper”. Section 9-105.
“Collateral’’. Section 9-105.
“Documents”. Section 9-105.
“Goods”. Section 9-105.
“Instruments”. Section 9-105.
“Receives’ notification. Section 1-201.
“Secured party’’. Section 9-105.
“Security interest”. Section 1-201.
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§ 9-306. “Proceeds”; Secured Party’s Rights on Disposition of Col-
lateral.

(1) ““Proceeds” includes whatever is received upon the sale, exchange, collec-
tion or other disposition of collateral or proceeds. Insurance payable by reason of
loss or damage to the collateral is proceeds, except to the extent that it is payable
to a person other than a party to the security agreement. Any payments or
distributions made with respect to investment property collateral are proceeds.
Money, ormnwm deposit accounts, and the like are “‘cash proceeds”. All other
proceeds are ‘“non-cash proceeds’

UNIFORM COMMERCIAL CODE Art. 9

(2) Except where this Article otherwise provides, a security interest continues
in collateral notwithstanding sale, exchange or other disposition thereof unless the
disposition was authorized by the secured party in the security agreement or
otherwise, and also continues in any identifiable proceeds including collections
received by the debtor.

(3) The security interest in proceeds is a continuously perfected security
interest if the interest in the original collateral was perfected but it ceases to be a
perfected security interest and becomes unperfected ten days after receipt of the
Eonmmam by the debtor unless

(a) a filed financing statement covers the original collateral and the proceeds

are collateral in which a security interest may be perfected by filing in the

.office or offices where the financing statement has been filed and, if the

" proceeds are acquired with cash proceeds, the description of collateral in

" the financing statement indicates the types of property constituting the
proceeds; or

AE a filed financing statement covers the original collateral and the proceeds
are identifiable cash proceeds;

(c) the original collateral was investment property and the proceeds are
EmzsmmZm cash proceeds; or

(d) gm security interest in the proceeds is perfected before the expiration of
the ten day period.

Except as provided in this section, a security interest in proceeds can be perfected
only by the methods or under the circumstances vmnai‘mm in this Article for
original collateral of the same type.

(4) In the event of insolvency proceedings instituted by or against a debtor, a
secured party with a perfected security interest in proceeds has a perfected security
interest only in the following proceeds:

(a) in identifiable non-cash proceeds and in separate deposit accounts contain-
ing only proceeds;

(b) in identifiable cash proceeds in the form of money which is neither
commingled with other money nor deposited in a deposit account prior to
the insolvency proceedings;

(¢) in identifiable cash proceeds in the form of checks and the like which are
not deposited in a deposit account prior to the insolvency proceedings; and

850
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(d) in all cash and deposit accounts of the debtor in which proceeds have been
. commingled with other funds, ccﬁ the perfected mmosz% interest under
this paragraph (d) is

Art. 9 SECURED TRANSACTIONS

(i) subject to any right to set-off; and
(ii) limited to an amount .not greater than the amount of any cash
proceeds received by the debtor within ten days before the institu-
tion of the insolvency proceedings less the sum of (I) the pay-
ments to the secured party on account of cash proceeds received
by the debtor during such period and (II) the cash proceeds
received by the debtor during such period to which the secured
party is entitled under paragraphs (a) through (c) of this subsec-
tion (4). _ )
(5) If a sale of goods results in an account or chattel paper which is transferred
by the seller to a secured party, and if the goods are returned to or are repossessed
by the seller or the secured party, the following rules determine priorities:

(a) If the goods were collateral at the time of sale, for an indebtedness of the
seller which is still unpaid, the original security interest attaches again to
the goods and continues as a perfected security interest if it was perfected
at the time when the goods were sold. If the security interest was
originally ‘perfected by a filing which is still effective, nothing further is
required to continue the perfected status; in any other case, the secured
party must take possession of the returned or repossessed goods or must
file. ;

An unpaid transferee of the chattel paper has a.security interest in the
goods against the transferor. Such security interest is prior to a security
interest asserted under paragraph (a) to the extent that the transferee of
the chattel paper was entitled to priority under Section 9-308.

(b

<

(c) An unpaid transferee of the account has a security interest in the goods
against the transferor. Such security interest is subordinate to a security
interest asserted under paragraph (a).

(d) A security interest of an unpaid transferee asserted under paragraph (b) or

(c) must be perfected for protection against creditors of the transferor and
purchasers of the returned or repossessed goods.

As amended in 1972 and 1994. ro.

See Appendix XII for material .w&p?.:w to changes made in text in
1994.

Official Comment

Prior Uniform Statutory Provision:
Section 10, Uniform q,Ema Receipts Act.

"

Purposes:

1. This section states a secured party’s
right to the proceeds received by a debtor on
disposition of collateral and states when his
interest in such proceeds is perfected.

+ It makes clear that insurance proceeds
from casualty loss of collateral are proceeds
within the meaning of this section.

As to the proceeds of consigned maomm.. See
Section 9-114 and the Comment thereto.

2. (a) Whether a debtor’s sale of collater-
al was authorized or unauthorized, prior law
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Cross References: . “Collateral”. Section 9-105.

Lt “Creditors”. Section 1-201. ey
Se<':t10ns 9-30'7, 9-308 and 9-309. “Debtor”. Section 9-105. . o
Point 3: Sections 1-205 ang 9-301. ’

. B A “Deposit account”. Section 9-105.
Point 4:" Sections 2-403(2), 9-205 and 9- “Goods”. Section 9-103.
312. ) ) )

.. . “Insolvency proceedings”. Section 1-201;
Definitional Cross References: “Money”. Section 1-201.

“Purchaser”. Section 1-201.
“Account”. Section 9-106, “Sale”. Sections 2-106 and 9-105,
“Bank’, Section 1-201. “Secured party”’, Section 9-105.
“Chattel paper”, Section 9-105. “Security agreement”, Section 9-105.
“Check”. Sections 3-104 and 9-105. “Security interest”. Section 1-201.

§ 9—307. Protection of Buyers of Goods.

(1) A buyer-in -ordinary cotirse of business (subsection (9) of Section 1-201)
other thaﬁ‘a;‘pex:son—— buying farm ‘products- from a person engaged in farming

value and for his own personal, family or household purposes unless prior to the
purchase the secured party has filed a financing statement covering such goods.

As amended in 1972,

Official Comment

Prior Uniform Statutory Provision: stricts the application of subsection (1) to

Section 9, Uniform Conditional Sales Act; buyers (except pawnbrokers) “from a person ¥
Section 9(2), Uniform Trust Receipts Act. in the business of selling goods of that :
Purposes: .' kind”: thus the subsection applies, in the

. terminology of this Article, primarily to in-

L.~ This. section states when buyers of ventory. Subsection (1) further excludes
goods take free of a Security interest even from its operation buyers of “farm prod-
though perfected, A buyer who takes free of ucts”, defined in Section 9-109(3), from a
a perfected security interest of course takes person engaged in farming operations, The
free of an unperfected one. Section 9-301 buyer in ordinary course of business is de-
should be consulted to determine what pur- fined as one who buys “in good faith and
chasers, in addition to the buyers covered in  without knowledge that the sale to him is in
this section, take free of an unperfected se- violation of the ownership rights or security
curity interest, - interest of a third party.” This section pro-
Article 2 (Sales) states eneral rules op vides that such a buyer takes free of a secu-
g . rity interest, even though perfected, and al-

Qurchase ,Of g°°‘?s from a seller with defec- though he knows the security interest exists,
tive or voidable title (Section 2-403). Reading the two provisions together, it re-
2. The definition of “buyer in ordinary  sults that the buyer takes free if he merely
course of business” in Section 1-201(9) re- knows that there is a security interest which
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