§ 5-102 UNIFORM COMMERCIAL CODE Art. 5

(1) “Adviser” means a person who, at the request of the issuer, a confirmer, or
another adviser, notifies or requests another adviser to notify the beneficia-
ry that a letter of credit has been issued, confirmed, or amended.

(2) “Applicant” means a person at whose request or for whose account a letter
of credit is issued. The term includes a person who requests an issuer to
issue a letter of credit on behalf of another if the person making the
request undertakes an obligation to reimburse the issuer.

(3) “Beneficiary” means a person who under the terms of a letter of credit is
entitled to have its complying presentation honored. The term includes a
person to whom drawing rights have been transferred under a transferable
letter of credit.

(4) “Confirmer” means a nominated person who undertakes, at the request or
with the consent of the issuer, to honor a presentation under a letter of
credit issued by another.

(5) “Dishonor” of a letter of credit means failure timely to honor or to take an
interim action, such as acceptance of a draft, that may be required by the
letter of credit. :

(6) “Document” means a draft or other demand, document of title, investment
security, certificate, invoice, or other record, statement, or representation
of fact, law, right, or opinion (i) which is presented in a written or other
medium permitted by the letter of credit or, unless prohibited by the letter
of credit, by the standard practice referred to in Section 5-108(e) and (ii)
which is capable of being examined for compliance with the terms and
conditions of the letter of credit. A document may not be oral.

(7) “Good faith” means honesty in fact in the conduct or transaction con-
cerned. ‘

(8) “Honor” of a letter of credit means performance of the issuer’s undertak-
ing in the letter of credit to pay or deliver an item of value. Unless the
letter of credit otherwise provides, “honor’’ occurs

(i) upon payment,
(ii) if the letter of credit provides for acceptance, upon acceptance of
a draft and, at maturity, its payment, or

(iii) if the letter of credit provides for incurring a deferred obligation,
upon incurring the obligation and, at maturity, its performance.

(9) “Issuer” means a bank or other person that issues a letter of credit, but
does not include an individual who makes an engagement for personal,
family, or household purposes.

(10) “Letter of credit” means a definite undertaking that satisfies the require-
ments of Section 5-104 by an issuer to a beneficiary at the request or for
the account of an applicant or, in the case of a financial institution, to
itself or for its own account, to honor a documentary presentation by
payment or delivery of an item of value.

(11) “Nominated person” means a person whom the issuer (i) designates or
authorizes to pay, accept, negotiate, or otherwise give value under a letter
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of credit and (ii) undertakes by agreement or custom and practice to
reimburse.

“Presentation’ means delivery of a document to an issuer or nominated
' person for honor or giving of value under a letter of credit.

(12)

(13) “Presenter” means a person making a presentation as or on behalf of a

beneficiary or nominated person.

(14) *‘Record” means information that is inscribed on a tangible medium, or
that is stored in an electronic or other medium and is retrievable in
perceivable form.

(15) “Successor of a beneficiary’” means a person who succeeds to substantial-

ly all of the rights of a beneficiary by operation of law, including a
corporation with or into which the beneficiary has been merged or
consolidated, an administrator, executor, personal representative, trustee
in bankruptey, debtor in possession, liquidator, and receiver.
(b) Definitions in other Articles applying to this article and the sections in
which they appear are:

“Accept’ or “Acceptance’’ Section 3-409

“Value’ Sections 3-303, 4-211

(c) Article 1 contains certain additional general definitions and principles of
construction and interpretation applicable throughout this article.

Official Comment

like does not under current practice render
the data so transmitted a “document.” A

1. Since no one can be a confirmer unless

that person is a nominated person as defined
in Section 5-102(a)(11), those who agree to
“confirm” without the designation or autho-
rization of the issuer are not confirmers
under Article 5. Nonetheless, the undertak-
ings to the beneficiary of such persons may
be enforceable by the beneficiary as letters
of credit issued by the “confirmer” for its
own account or as guarantees or contracts
outside of Article 5.

2. The definition of “document’ contem-
plates and facilitates the growing recognition
of electronic and other nonpaper media as
“documents,” however, for the time being,
data in those media constitute documents
only in certain circumstances. For example,
a facsimile received by an issuer would be a
document only if the letter of credit explicit-
ly permitted it, if the standard practice au-
thorized it and the letter did not prohibit it,
or the agreement of the issuer and beneficia-
ry permitted it. The fact that data trans-
mitted in a nonpaper (unwritten) medium
can be recorded on paper by a recipient’s
computer printer, facsimile machine, or the

facsimile or S W.LF.T. message received di-
rectly by the issuer is in an electronic medi-
um when it crosses the boundary of the
issuer’s place of business. One wishing to
make a presentation by facsimile (an elec-
tronic medium) will have to procure the ex-
plicit agreement of the issuer (assuming that
the standard practice does not authorize it).
Where electronic transmissions are autho-
rized neither by the letter of credit nor by
the practice, the beneficiary may transmit
the data electronically to its agent who may
be able to put it in written form and make a
conforming presentation.

3. “Good faith” continues in revised Ar-
ticle 5 to be defined as “honesty in fact.”
“Observance of reasonable standards of fair
dealing” has not been added to the defini-
tion. The narrower definition of ‘“honesty
in fact” reinforces the “‘independence princi-
ple’’ in the treatment of ““fraud,” ‘‘strict
compliance,” “preclusion,” and other tests
affecting the performance of obligations that
are unique to letters of credit. This narrow-
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tion excludes certain transfers, where no
part of the transfer is ‘“by operation of
law”—such as the sale of assets by one com-
pany to another.

UNIFORM COMMERCIAL CODE

Art. 5

example, a document may be a draft under
Article 5 even though it would not be a
negotiable instrument, and therefore would
not qualify as a draft under Section 3-

11. “Draft” in Article 5 does not have
the same meaning it has in Article 3. For

§ 5-103.

(a) This article applies to letters of credit and to certain rights and obligations
arising out of transactions involving letters of credit.

104(e).

Scope.

(b) The statement of a rule in this article does not by itself require, imply, or
negate application of the same or a different rule to a situation not provided for, or
to a person not specified, in this article.

(c) With the exception of this subsection, subsections (a) and (d), Sections 5-
102(a)(9) and (10), 5-106(d), and 5-114(d), and except to the extent prohibited in
Sections 1-102(3) and 5-117(d), the effect of this article may be varied by
agreement or by a provision stated or incorporated by reference in an undertaking.
A term in an agreement or undertaking generally excusing liability or generally
limiting remedies for failure to perform obligations is not sufficient to vary
obligations prescribed by this article.

(d) Rights and obligations of an issuer to a beneficiary or a nominated person
under a letter of credit are independent of the existence, performance, or nonper-
formance of a contract or arrangement out of which the letter of credit arises or
which underlies it, including contracts or arrangements between the issuer and the
applicant and between the applicant and the beneficiary.

Official Comment

1. Sections 5-102(a}(10) and 5-103 are
the principal limits on the scope of Article 5.
Many undertakings in commerce and con-
tract are similar, but not identical to the
letter of credit. Principal among those are

“secondary,” ‘“‘accessory,” or ‘“suretyship”
guarantees. Although the word “guaran-
tee’’ is sometimes used to describe an inde-

pendent obligation like that of the issuer of a
letter of credit (most often in the case of
European bank undertakings but occasional-
ly in the case of undertakings of American
banks), in the United States the word ‘‘guar-
antee’ is more typically used to describe a
suretyship transaction in which the “‘guar-
antor’ is only secondarily liable and has the
right to assert the underlying debtor’s de-
fenses. This article does not apply to sec-
ondary or accessory guarantees and it is
important to recognize the distinction be-
tween letters of credit and those guarantees.
It is often a defense to a secondary or acces-
sory guarantor’s liability that the underlying

debt has been discharged or that the debtor
has other defenses to the underlying liabili-
ty. In letter of credit law, on the other
hand, the independence principle recognized
throughout Article 5 states that the issuer’s
liability is independent of the underlying
obligation. That the beneficiary may have
breached the underlying contract and thus
have given a good defense on that contract
to the applicant against the beneficiary is no
defense for the issuer’s refusal to honor.
Only staunch recognition of this principle by
the issuers and the courts will give letters of
credit the continuing vitality that arises
from the certainty and speed of payment
under letters of credit. To that end, it is
important that the law not carry into letter
of credit transactions rules that properly ap-
ply only to secondary guarantees or to other
forms of engagement.

2. Like all of the provisions of the Uni-
form Commercial Code, Article 5 is supple-
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but asserting that it is to be treated as a
“letter of credit,” the parties leave a court
uncertain about where the rules on guaran-
tees stop and those concerning letters of
credit begin.

§ 5-104.

Formal Requirements.

UNIFORM COMMERCIAL CODE

Art‘ 5

4. Section 5-102(2) and (3) of Article 5
are omitted as unneeded; the omission does
not change the law.

A letter of credit, confirmation, advice, transfer, amendment, or cancellation
may be issued in any form that is a record and is authenticated (i) by a signature or
(ii) in accordance with the agreement of the parties or the standard practice

referred to in Section 5-108(e).

Official Comment

1. Neither Section 5-104 nor the defini-
tion of letter of credit in Section 5-
102(a)(10) requires inclusion of all the terms
that are normally contained in a letter of
credit in order for an undertaking to be
recognized as a letter of credit under Article
5. For example, a letter of credit will typi-
cally specify the amount available, the expi-
ration date, the place where presentation
should be made, and the documents that
must be presented to entitle a person to
honor. Undertakings that have the formali-
ties required by Section 5-104 and meet the
conditions specified in Section 5-102(a)(10)
will be recognized as letters of credit even
though they omit one or more of the items
usually contained in a letter of credit.

2. The authentication specified in this
section is authentication only of the identity
of the issuer, confirmer, or adviser.

An authentication agreement may be by
system rule, by standard practice, or by di-
rect agreement between the parties. The
reference to practice is intended to incorpo-
rate future developments in the UCP and
other practice rules as well as those that
may arise spontaneously in commercial prac-
tice.

3. Many banking transactions, including
the issuance of many letters of credit, are

§ 5-105.

Consideration.

now conducted mostly by electronic means.
For example, SW.LF.T. is currently used to
transmit letters of credit from issuing to
advising banks. The letter of credit text so
transmitted may be printed at the advising
bank, stamped “original” and provided to
the beneficiary in that form. The printed
document may then be used as a way of
controlling and recording payments and of
recording and authorizing assignments of
proceeds or transfers of rights under the
letter of credit. Nothing in this section
should be construed to conflict with that
practice.

To be a record sufficient to serve as a
letter of credit or other undertaking under
this section, data must have a durability
consistent with that function. Because con-
sideration is not required for a binding letter
of credit or similar undertaking (Section 5-
105) yet those undertakings are to be strictly
construed (Section 5-108), parties to a letter
of credit transaction are especially depen-
dent on the continued availability of the
terms and conditions of the letter of credit
or other undertaking. By declining to speci-
fy any particular medium in which the letter
of credit must be established or communicat-
ed, Section 5-104 leaves room for future
developments.

Consideration is not required to issue, amend, transfer, or cancel a letter of

credit, advice, or confirmation.
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those in the original letter of credit, the
confirmer would have to honor but might
not be entitled to reimbursement from the
issuer.

4. When the issuer nominates another
person to ‘“pay,” ‘“‘negotiate,” or otherwise
to take up the documents and give value,
there can be confusion about the legal status
of the nominated person. In rare cases the
person might actually be an agent of the
issuer and its act might be the act of the
issuer itself. In most cases the nominated
person is not an agent of the issuer and has
no authority to act on the issuer’s behalf. Its
“nomination’ allows the beneficiary to pres-
ent to it and earns it certain rights to pay-
ment under Section 5-109 that others do not

§ 5-108.

UNIFORM COMMERCIAL CODE

Art. 5

enjoy. For example, when an issuer issues a
“freely negotiable credit,” it contemplates
that banks or others might take up docu-
ments under that credit and advance value
against them, and it is agreeing to pay those
persons but only if the presentation to the
issuer made by the nominated person com-
plies with the credit. Usually there will be
no agreement to pay, negotiate, or to serve
in any other capacity by the nominated per-
son, therefore the nominated person will
have the right to decline to take the docu-
ments. It may return them or agree merely
to act as a forwarding agent for the docu-
ments but without giving value against them
or taking any responsibility for their con-
formity to the letter of credit.

Issuer’s Rights and Obligations.

(a) Except as otherwise provided in Section 5-109, an issuer shall honor a

presentation that, as determined by the standard practice referred to in subsection
(e), appears on its face strictly to comply with the terms and conditions of the letter
of credit. Except as otherwise provided in Section 5-113 and unless otherwise
agreed with the applicant, an issuer shall dishonor a presentation that does not
appear so to comply.

(b) An issuer has a reasonable time after presentation, but not beyond the end
of the seventh business day of the issuer after the day of its receipt of documents:
(1) to honor,

(2) if the letter of credit provides for honor to be completed more than seven
business days after presentation, to accept a draft or incur a deferred
obligation, or

(3) to give notice to the presenter of discrepancies in the presentation.

(c) Except as otherwise provided in subsection (d), an issuer is precluded from
asserting as a basis for dishonor any discrepancy if timely notice is not given, or
any discrepancy not stated in the notice if timely notice is given.

(d) Failure to give the notice specified in subsection (b) or to mention fraud,
forgery, or expiration in the notice does not preclude the issuer from asserting as a
basis for dishonor fraud or forgery as described in Section 5-109(a) or expiration of
the letter of credit before presentation.

(e) An issuer shall observe standard practice of financial institutions that
regularly issue letters of credit. Determination of the issuer’s observance of the
standard practice is a matter of interpretation for the court. The court shall offer
the parties a reasonable opportunity to present evidence of the standard practice.

(f) An issuer is not responsible for:

(1) the performance or nonperformance of the underlying contract, arrange-
ment, or transaction, '

(2) an act or omission of others, or
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(3) observance or knowledge of the usage of a particular trade other than the
standard practice referred to in subsection (e).

(g) If an undertaking constituting a letter of credit under Section 5-102(a)(10)
contains nondocumentary conditions, an issuer shall disregard the nondocumenta-
ry conditions and treat them as if they were not stated.

(h) An issuer that has dishonored a presentation shall return the documents
or hold them at the disposal of, and send advice to that effect to, the presenter.

(i) An issuer that has honored a presentation as permitted or required by this

article:

(1) is entitled to be reimbursed by the applicant in immediately available
funds not later than the date of its payment of funds;

(2) takes the documents free of claims of the beneficiary or presenter;

(3) is precluded from asserting a right of recourse on a draft under Sections 3—

414 and 3-415;

(4) except as otherwise provided in Sections 5-110 and 5-117, is precluded
from restitution of money paid or other value given by mistake to the
extent the mistake concerns discrepancies in the documents or tender
which are apparent on the face of the presentation; and

(5) is discharged to the extent of its performance under the letter of credit
unless the issuer honored a presentation in which a required signature of a

beneficiary was forged.

Official Comment

1. This section combines some of the
duties previously included in Sections 5-114
and 5-109. Because a confirmer has the
rights and duties of an issuer, this section
applies equally to a confirmer and an issuer.
See Section 5-107(a).

The standard of strict compliance governs
the issuer’s obligation to the beneficiary and
to the applicant. By requiring that a “pre-
sentation’’ appear strictly to comply, the sec-
tion requires not only that the documents
themselves appear on their face strictly to
comply, but also that the other terms of the
letter of credit such as those dealing with
the time and place of presentation are strict-
ly complied with. Typically, a letter of cred-
it will provide that presentation is timely if
made to the issuer, confirmer, or any other
nominated person prior to expiration of the
letter of credit. Accordingly, a nominated
person that has honored a demand or other-
wise given value before expiration will have
a right to reimbursement from the issuer
even though presentation to the issuer is
made after the expiration of the letter of

credit. Conversely, where the beneficiary
negotiates documents to one who is not a
nominated person, the beneficiary or that
person acting on behalf of the beneficiary
must make presentation to a nominated per-
son, confirmer, or issuer prior to the expira-
tion date.

This section does not impose a bifurcated
standard under which an issuer’s right to
reimbursement might be broader than a
beneficiary’s right to honor. However, the
explicit deference to standard practice in
Section 5-108(a) and (e) and elsewhere ex-
pands issuers’ rights of reimbursement
where that practice so provides. Also, is-
suers can and often do contract with their
applicants for expanded rights of reimburse-
ment. Where that is done, the beneficiary
will have to meet a more stringent standard
of compliance as to the issuer than the is-
suer will have to meet as to the applicant.
Similarly, a nominated person may have re-
imbursement and other rights against the
issuer based on this article, the UCP, bank-
to-bank reimbursement rules, or other
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§ 5-109.

(a) If a presentation is made that appears on its face strictly to comply witfl'
the terms and conditions of the letter of credit, but a required document is forged
or materially fraudulent, or honor of the presentation would facilitate a material
fraud by the beneficiary on the issuer or applicant:

UNIFORM COMMERCIAL CODE Art. §

Fraud and Forgery.

(1) the issuer shall honor the presentation, if honor is demanded by (i) a
nominated person who has given value in good faith and without notice of
forgery or material fraud, (ii) a confirmer who has honored its confirmation
in good faith, (iii) a holder in due course of a draft drawn under the letter
of credit which was taken after acceptance by the issuer or nominated
person, or (iv) an assignee of the issuer’s or nominated person’s deferred
obligation that was taken for value and without notice of forgery or
material fraud after the obligation was incurred by the issuer or nominated
person; and '

(2) the issuer, acting in good faith, may honor or dishonor the presentation in
any other case.

(b) If an applicant claims that a required document is forged or materially
fraudulent or that honor of the presentation would facilitate a material fraud by
the beneficiary on the issuer or applicant, a court of competent jurisdiction may
temporarily or permanently enjoin the issuer from honoring a presentation or
grant similar relief against the issuer or other persons only if the court finds that:

(1) the relief is not prohibited under the law applicable to an accepted draft or
deferred obligation incurred by the issuer;

(2) a beneficiary, issuer, or nominated person who may be adversely affected is
adequately protected against loss that it may suffer because the relief is
granted;

(3) all of the conditions to entitle a person to the relief under the law of this
State have been met; and

(4) on the basis of the information submitted to the court, the applicant is
more likely than not to succeed under its claim of forgery or material fraud
and the person demanding honor does not qualify for protection under
subsection (a)(1).

Official Comment

1. This recodification makes clear that
fraud must be found either in the documents

pants in the underlying transaction. As-
sume, for example, that the beneficiary has a

or must have been committed by the benefi-
ciary on the issuer or applicant. See Crom-
well v. Commerce & Energy Bank, 464 So.2d
721(La.1985).

Secondly, it makes clear that fraud must
be “material.”” Necessarily courts must de-
cide the breadth and width of ‘“‘materiality.”
The use of the word requires that the fraud-
ulent aspect of a document be material to a
purchaser of that document or that the
fraudulent act be significant to the partici-

contract to deliver 1,000 barrels of salad oil.
Knowing that it has delivered only 998, the
beneficiary nevertheless submits an invoice
showing 1,000 barrels. If two barrels in a
1,000 barrel shipment would be an insub-
stantial and immaterial breach of the under-
lying contract, the beneficiary’s act, though
possibly fraudulent, is not materially so and
would not justify an injunction. Conversely,
the knowing submission of those invoices
upon delivery of only five barrels would be
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credit issued on or after the effective date
and only to transactions, events, obligations,
or duties arising out of or associated with
such a letter. If a letter of credit was issued
before the effective date and an obligation on
that letter of credit was breached after the

§ 5-116.

(a) The liability of an issuer, nominated person, or adviser for action or
omission is governed by the law of the jurisdiction chosen by an agreement in the
form of a record signed or otherwise authenticated by the affected parties in the
manner provided in Section 5-104 or by a provision in the person’s letter of credit,
confirmation, or other undertaking. The jurisdiction whose law is chosen need not
bear any relation to the transaction.

UNIFORM COMMERCIAL CODE Art. §
effective date, the complaining party could
bring its suit within the time that would
have been permitted prior to the adoption of
Section 5-115 and would not be limited by
the terms of Section 5-115.

Choice of Law and Forum.

(b) Unless subsection (a) applies, the liability of an issuer, nominated person,
or adviser for action or omission is governed by the law of the jurisdiction in which
the person is located. The person is considered to be located at the address
indicated in the person’s undertaking. If more than one address is indicated, the
person is considered to be located at the address from which the person’s undertak-
ing was issued. For the purpose of jurisdiction, choice of law, and recognition of
interbranch letters of credit, but not enforcement of a judgment, all branches of a
bank are considered separate juridical entities and a bank is considered to be
located at the place where its relevant branch is considered to be located under this
subsection.

(c) Except as otherwise provided in this subsection, the liability of an issuer,
nominated person, or adviser is governed by any rules of custom or practice, such
as the Uniform Customs and Practice for Documentary Credits, to which the letter
of credit, confirmation, or other undertaking is expressly made subject. If (i) this
article would govern the liability of an issuer, nominated person, or adviser under
subsection (a) or (b), (ii) the relevant undertaking incorporates rules of custom or
practice, and (iii) there is conflict between this article and those rules as applied to
that undertaking, those rules govern except to the extent of any conflict with the
nonvariable provisions specified in Section 5-103(c).

(d) If there is conflict between this article and Article 3, 4, 4A, or 9, this article
governs. :

(e) The forum for settling disputes arising out of an undertaking within this
article may be chosen in the manner and with the binding effect that governing law
may be chosen in accordance with subsection (a).

Official Comment

1. Although it would be possible for the
parties to agree otherwise, the law normally
chosen by agreement under subsection (a)
and that provided in the absence of agree-
ment under subsection (b) is the substantive
law of a particular jurisdiction not including
the choice of law principles of that jurisdic-
tion. Thus, two parties, an issuer and an

applicant, both located in Oklahoma might
choose the law of New York. Unless they
agree otherwise, the section anticipates that
they wish the substantive law of New York
to apply to their transaction and they do not
intend that a New York choice of law princi-
ple might direct a court to Oklahoma law.
By the same token, the liability of an issuer
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