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CMS Guide to Arbitration in Europe

Foreword

Arbitration has long been one of the preferred methods for
resolving international commercial disputes because of its
ability to transcend the restrictions of national court systems
and procedural law, and for a variety of other reasons,
including its flexibility, and the confidentiality of the process
and of the resulting award. In today’s climate of increasingly
integrated European and global economies, it deserves this
position more than ever. Furthermore, many countries in
Europe and internationally have recently modernised their
arbitration laws and have been guided in that process by the
UNCITRAL Model Law of 1985. The resulting harmonisation
of national arbitration laws has been intended to increase
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the efficacy of arbitration as a preferred method for the

resolution of international commercial disputes.

The continuously expanding network of CMS member firms,
with offices in key European and international business
centres, has succeeded in building a strong reputation and
practice in the area of international commercial dispute
resolution. This Guide is a tribute to the expertise and dynamic
team work between our arbitration lawyers across the whole
of Europe, and to their ability to provide our clients with an
integrated transnational legal dispute resolution service.

In this second edition, we have new chapters from Italy and
Spain and all other chapters have been updated to reflect
developments in law and practice in the various jurisdictions



covered in this work. Notably, the chapters from Poland
and Switzerland have been rewritten to reflect substantial
recent developments in arbitration in those jurisdictions.

We wish to thank all those who have contributed to this
Guide and, in particular, Neil Aitken and Guy Pendell, who
have carried this project through to completion. We hope
that you share our appreciation of this Guide as a readily
accessible and practical introduction and reference to
arbitration across Europe for business leaders and their
advisers in a wide range of industry sectors.

Robert Derry-Evans, Executive Partner, CMS
Pierre-Sebastian Thill, Chairman, CMS
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Introduction

Arbitration explained

Arbitration defined

“Arbitration” has a contractual and a judicial element.

It can be defined as a private and consensual form of
adjudicative dispute resolution based on an agreement
between the parties to refer a current or future dispute
between them arising from a defined legal relationship to
an impartial third party appointed by the parties (the arbitral
tribunal) to settle their dispute in a judicial manner after
hearing both sides and to be bound by the result.

Pursuant to the Model Law on International Commercial
Arbitration promulgated by the United Nations Commission
on International Trade Law (UNCITRAL) in 1985 (the
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“UNCITRAL Model Law"), an arbitration may be defined as

|u

an “international” arbitration if:

[ the parties to an arbitration agreement have, at the time
of the conclusion of that agreement, their places of
business in different States; or

[ one of the following places is situated outside the State in
which the parties have their places of business:

— the place of arbitration if determined in, or
pursuant to, the arbitration agreement;

— any place where a substantial part of the
obligations of the commercial relationship is to be
performed or the place with which the subject-
matter of the dispute is most closely connected; or



[ the parties have expressly agreed that the subject-
matter of the arbitration agreement relates to more

than one country.
Institutional and ad hoc arbitration

Institutional arbitration

An “institutional” arbitration is an arbitration conducted
pursuant to the rules of an established arbitration institution.
In institutional arbitrations, certain procedural steps, for
example, the appointment of the arbitral tribunal, or service
of documents, may involve or be administered by the
president or secretariat of the institution (see further below).

In the area of international commercial arbitration, there
are a number of leading international arbitration institutions,
such as the International Court of Arbitration of the
International Chamber of Commerce (ICC), the London
Court of International Arbitration (LCIA), the Deutsche
Institution fur Schiedsgerichtsbarkeit (DIS), and others.

In addition, most countries have their own commercial
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arbitration institutions which deal both with domestic
and international arbitrations.

There are also a number of specialist trade associations
which administer their own arbitration schemes, dealing with
disputes concerning, for example, particular internationally
traded commodities, or shipping. Leading examples of
such specialist arbitration schemes are those set up by the
Grain and Feed Trade Association (GAFTA), the Federation
of Qils, Seeds & Fats Associations (FOSFA), the Liverpool
Cotton Association, the London Metal Exchange (LME), or
the London Maritime Arbitrators Association (LMAA).
Many countries also have arbitration institutions which
deal primarily with disputes in the construction industry.

Most arbitration institutions have published their own
arbitration rules, which parties may incorporate into their
arbitration agreements by reference, using standard form
arbitration clauses suggested by these arbitration institutions.
Sample clauses recommended by selected leading arbitration
institutions are set out in Appendix 1 to this Guide.



If institutional arbitration rules are adopted by the parties
in their arbitration agreement, these rules replace (to the
extent permitted by the substantive law governing the
arbitration agreement and the procedural law governing
the arbitration proceedings, and to the extent that the
parties have not agreed otherwise) the statutory
arbitration procedure provided for by the national
arbitration laws of the country where the arbitration is to
take place (or has its juridical “seat”).

Most arbitration institutions also have a secretariat which,
in return for payment of a fee, will assist the parties with
the administration of their arbitration proceedings and
with constituting an arbitral tribunal by appointing
arbitrators where this cannot be achieved by agreement
between the parties.

The advantages for the parties to an arbitration agreement
of agreeing to the rules of an international arbitration
institution, and of thereby benefiting from the services
provided by that institution in relation to any arbitration

which arises, may include the following:
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the arbitration will take place within an internationally
recognised and established procedural framework
pursuant to comprehensive, clear and tested
arbitration rules with the administrative assistance of
an experienced secretariat;

if the dispute concerns a particular trade or industry,
the arbitration institution may be able to nominate
expert arbitrators from its panel of approved arbitrators;
some arbitration institutions (in particular the ICC)
carry out quality control over the work of the

arbitral tribunals appointed under their auspices and
monitor the progress of the proceedings; and

disputes between the parties about the application of
statutory arbitration procedures of a particular country
can be avoided in so far as the provisions of the
arbitration law of the country where the arbitration
takes place are not mandatory; and

in international commercial arbitration, institutional

arbitration is often regarded as a “neutral choice”.



The disadvantages of institutional arbitration are that:

[ additional costs are incurred by the parties in the way of
fees for the administrative services provided by the
institution; if these are linked to the value of the claim in
dispute between the parties, they can be substantial; and

[ the involvement of a secretariat may delay the
arbitration proceedings.

Ad hoc arbitration

An "ad hoc” arbitration is an arbitration pursuant to an
arbitration agreement between the parties which does not
specify an arbitration institution to provide administrative
services and/or the procedural rules pursuant to which an
arbitration shall be conducted. When agreeing to an ad
hoc arbitration, the parties can either design their own
arbitration procedure to suit their particular requirements,
or refer to “non-institutional” arbitration rules, such as the
UNCITRAL Arbitration Rules, or they can simply rely on the
arbitration law of the country where the arbitration has its
juridical seat to provide the procedural framework for their
arbitration proceedings.
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There is no test as to whether institutional or ad hoc
arbitration is to be preferred. There are advantages and
disadvantages connected with both. However, the main
international arbitration institutions have certainly revised
and brought up-to-date their rules, and they are generally
keen to ensure that the parties, having chosen arbitration
to resolve their disputes, benefit from the flexibilities that
choice provides for them. For example, they may exercise
some informal control over the speed with which the
arbitrators deal with the matter, and the level of their fees,
controls which, with ad hoc arbitration, lie only with the
goodwill of the arbitrators themselves.

This Guide will explore the national arbitration laws applicable
in some of the leading European arbitration centres and
provide selected reference materials on international

commercial arbitration.

In an international context, national arbitration legislation
remains relevant. Not only does it provide back-up
procedures, which apply if the parties have not adopted a



specific set of institutional arbitration rules in their
arbitration agreement, or have not included in their
arbitration agreement rules dealing with the specific
procedural issues which arise: there are a number of
important areas in which national arbitration law
continues to apply even where the application of such
institutional arbitration rules has been contractually
agreed between the parties, or the parties have agreed

their own procedural framework.

Thus, the national arbitration laws of the country or
countries in which the arbitration has its (juridical) seat,
where the arbitration proceedings or some part of them
take place, where relevant evidence or assets are located, or
where an arbitration award is to be enforced, may all apply
to the same arbitration proceedings to the extent that the
arbitration proceedings affect that country and may confer
jurisdiction on the national courts of that country to deal
with issues arising from such arbitration proceedings.
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National arbitration law continues to determine, in

particular, issues such as:

[ the validity and scope of the arbitration agreement;

| the arbitrability of disputes;

| mandatory rules of law;

[ the remedies the arbitral tribunal may grant;

| the right of the parties to invoke the jurisdiction of the
courts in arbitration applications including appeals and
challenges to arbitration awards before national
courts; and

[ the recognition and enforcement of arbitral awards.

The arbitration process

Because the parties have to pay for an arbitral tribunal
to hear their dispute, arbitration has been described as
“privatised court proceedings”. Court and arbitration
proceedings are essentially adjudicative processes and
arbitration proceedings often reflect the court procedures
adopted in the courts of the judicial seat of the arbitration.
Following constitution of the arbitral tribunal, the parties



file their submissions. Thereafter, they produce their
evidence (which may be documentary, written or oral, or
a combination of all three). There will usually be one or
more hearings before the arbitral tribunal (unless the
arbitral tribunal will decide only on the basis of the written
submissions and documents submitted by the parties).
Therefore, the parties will normally have their “day in
court”. Following the substantive hearing, the arbitral
tribunal will deliver its award which, if not satisfied, may
then be enforced in the same way as a court judgment.

While it is important that due process considerations are
satisfied when parties set out to resolve their disputes by
arbitration (indeed, this is one of the main concerns of the
arbitration laws discussed in this Guide), it can prove
unsatisfactory if arbitrators simply copy court procedure. Such
an approach does not make use of the principal advantage of
arbitration over court litigation: that of flexibility. A party
aware of the potential flexibility of arbitration proceedings
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may have an advantage over his opponent by seeking to
agree or asking the tribunal to adopt procedures appropriate
to the nature of the dispute in question.

The speed and efficiency of “look and sniff” commodity
arbitrations are only one example of how arbitration can
help parties to resolve their disputes speedily and efficiently.
Indeed, one of the key features of the arbitration laws
discussed in this Guide is that (in keeping with the
objectives of the UNCITRAL Model Law) they provide the
parties with a large degree of autonomy in the conduct of
their arbitration proceedings, and the arbitrators with
wide-ranging procedural powers, to ensure that the conduct
of any arbitration is proportionate and appropriate to the
issues in dispute, subject only to such safeguards as are
necessary in the public interest.



Arbitration distinguished

Arbitration/litigation

Litigation seeks to resolve disputes between parties in a
public hearing before a judge in a court of competent
jurisdiction provided by the state; the judge obtains his
authority to act in the proceedings between the parties
from the state.

Arbitration, by contrast, is a private (and generally
confidential) form of dispute resolution based on an
agreement between the parties to refer a current or
future dispute between them to arbitration. Instead of a
judge, the parties appoint an arbitral tribunal (usually
consisting of one or three arbitrators) as an impartial
third party to resolve their dispute in a judicial manner
after hearing both sides, and agree to be bound by the
result. The arbitral tribunal obtains its authority to act in
the arbitration from the agreement of the parties to refer
their dispute to arbitration. The members of the arbitral
tribunal need not be lawyers or legally qualified and may

- 7 CMS Guide to Arbitration in Europe

be selected for their specialist knowledge of particular
fields in commerce, industry, science, etc.

Arbitration/ADR

The term Alternative Dispute Resolution (“ADR") covers
a wide range of dispute resolution techniques ranging
from structured negotiation, through mediation and
conciliation to adjudication, early neutral evaluation,

expert determination, mini trial, and many others.

The common characteristic of mediation and conciliation,
in particular, is that they aim to produce an amicable
settlement between the parties while avoiding formal
proceedings, and thereby to create a “win/win"” solution
to the dispute from which both parties benefit without
there necessarily being a winner and a loser. These
methods seek to neutralise the adversarial nature of
formal legal proceedings.

Although ADR can be useful as a complement to litigation
or arbitration, and can often assist in solving disputes



before litigation or arbitration becomes necessary, the
success of ADR is dependent on the continuing co-operation
and goodwill of the parties: they need to be prepared to
settle their dispute by agreement. However, once a
substantial dispute has arisen between the parties, the
scope for party co-operation may often already have been
exhausted. Unless and until the parties agree to mediate
their dispute, and reach a contractually binding settlement
agreement as a result of such mediation, there is no
element of compulsion connected with ADR. But when
parties have fallen out with each other there must, as a
last resort, be a mechanism by which one party can enforce
its rights as against the other and obtain a binding and
enforceable ruling from an impartial tribunal. This only
litigation or arbitration can provide.
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The comparative advantages and
disadvantages of arbitration and litigation

The tribunal

In arbitration the parties are free to choose their own
tribunal and can appoint an arbitrator with special
technical or commercial qualifications, expertise, and
knowledge of the subject matter of their dispute, of the
technical terminology, and of the customs of their trade.

This can contribute to the overall efficiency, speed, and
cost effectiveness of the dispute resolution process
because an arbitrator chosen for his specialist knowledge
or experience of a trade, industry, product, or process,
does not need lengthy technical explanations of such
matters, as a judge may do. Also, an arbitrator’s award
may be better reasoned because of a more thorough
understanding of the issues underlying the dispute.



Where the substantive issue between the parties raises
primarily difficult questions of law, it may be more
prudent for the parties to choose legal proceedings in
the courts or legally qualified arbitrators.

In an arbitration there is continuity in the composition of
the tribunal appointed to settle the dispute, unlike court
proceedings in many countries, such as England, where a
number of different judges may be involved in a case at
its various stages. An arbitrator is in principle appointed
to deal with a particular dispute from beginning to end.
This continuity enables the arbitrator to get to know the
parties, their advisers, and the case as it develops. Should
the opportunity arise, he is therefore well placed to
guide the parties in developing a suitable procedure for
resolving their disputes (and, perhaps, in reaching a
negotiated settlement in the course of the proceedings).

On the other hand, the powers which may be exercised
by an arbitral tribunal are more limited than those
conferred on a court of law. Should it become necessary
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for an arbitral tribunal to take enforcement steps to deal
properly with the case before it (for example, in relation
to interim protective measures, or compelling the
attendance of witnesses to give evidence before it, or the
enforcement of awards), such action can generally only
be taken indirectly by the arbitral tribunal with the
assistance of the courts.

Representation

In arbitration the parties can also decide whether they
want to be represented in the proceedings by a lawyer, or
by a technical expert, or by any other person of their choice,
or whether they prefer to dispense with representation
altogether. Generally, in court proceedings, corporate
parties are often required to be represented by advocates
qualified in the jurisdiction of the relevant court.

Flexibility
A major advantage of arbitration is its flexibility. Arbitration

does not need to follow established court rules and can
therefore take better account of the fact that the resolution



of different disputes may require different approaches.
The parties to an arbitration are able to exercise greater
control over the dispute resolution process than in court
proceedings and may design the arbitration process so
that it is best suited and appropriate to dispose of the
issues in dispute between them in order to meet their
commercial and other requirements.

The parties may agree on measures to reduce costs and
to speed up the proceedings. For example, they may:
adopt fast track procedures replacing the exchange of
formal statements of case; limit the evidence which may
be presented to the arbitrator; limit the extent of
disclosure of documents to certain types or categories of
documents; agree to submit evidence in writing; provide
for a decision being made on the basis of documents only,
or on written submissions plus a short oral hearing;
provide for written openings and closings; and impose
time limits on the length of oral submissions at any
hearing. Often, by adopting modern rules of arbitration
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of an international arbitration institution in their
arbitration agreement, the parties will enable themselves
to benefit in those respects since those rules will authorise
the arbitrators to adopt such measures if they consider
them to be appropriate.

Unless these options are actively considered by the parties
in each individual case, and canvassed by the arbitrators
where appropriate, arbitration proceedings run the risk of
becoming a mere replication of court proceedings and of
their inherent disadvantages.

Furthermore, the parties may also agree to make the
arbitration process more convenient by holding hearings in
unconventional places (for example, on a construction site,
or on board a ship), or at unconventional times (for example,
by making use of video-link facilities while bridging
different time zones), or by communicating by e-mail.

Finally, the parties may choose the substantive law to be
applied by the arbitrator in arriving at his decision; or they



may agree that the arbitrator does not have to make his
decision based strictly on the basis of the law but based
on other principles, such as trade usage, or even ex
aequo et bono (i.e., on the basis of equitable principles
of fair dealing), or under the principles of the lex
mercatoria (i.e., internationally recognised principles of
merchant law and trade customs).

Speed

Arbitration proceedings have a potential to be speedier
than court proceedings, in particular, in countries with
over-burdened court systems. The parties can control the
procedure applied to the arbitration proceedings and
may agree a more or less strict timetable. There is,
however, no guarantee that arbitration will necessarily save
time compared to litigation. Arbitration is to a certain
extent consent driven and arbitrators have less robust
armoury in the face of a recalcitrant party than a court
judge. In addition, the arbitrators’ conduct of the
proceedings may be subject to review by the courts.
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There may therefore be greater opportunity in arbitration
for an obstructive party to delay the proceedings.

Quicker and cheaper proceedings, such as summary
proceedings to enforce payment of liquidated debts, are
sometimes available in the courts, although most
modern arbitration rules will allow arbitrators to make
interim awards. In the early stages of any dispute the
immediacy of arbitration may be less than that of court
proceedings because it may take time for the arbitral
tribunal to be constituted. But in some jurisdictions the
courts are so over-burdened that even this impediment
may result in a significantly earlier arbitration award than
any court judgment.

Costs

Arbitrating a dispute rather than taking it to court may
result in a saving of costs but arbitration is not necessarily
a cheaper method of resolving disputes than litigation. In
arbitration proceedings the fees and expenses of the
arbitrators must be paid by the parties. It may also be



necessary to pay the administrative fees and expenses

of an arbitral institution. Both can be substantial, in
particular, when they are assessed by reference to the
amounts in dispute. Rooms for meetings and hearings and
other services also have to be paid for by the parties to
arbitration proceedings. The arbitrator’s fees and expenses
are usually payable (ultimately at least) by the party taking
up the award and may in practice not be recoverable from
an impecunious opposing party, even if that party has been
ordered to pay the costs of the award or of the arbitration.

In litigation, the services of the judge and court officers,
and the premises for hearings, are provided by the state
and covered by the (generally lower) court fees, although
awards of costs against an impecunious opposing party
are no more likely to result in a successful recovery.

Confidentiality

Arbitration is a private process and hearings are normally
conducted in private. Court hearings are generally held in
public. In arbitration the documents produced by the parties,
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and the arbitrator’s award, generally remain confidential;
it is therefore easier for the parties to avoid damaging
publicity, trade secrets can be preserved, and sensitive
commercial information protected. This may also help to
maintain a valuable business relationship between the
parties for the future. Not all jurisdictions in which an
arbitration may take place hold that arbitration is
confidential as a matter of principle. But, if there is any
doubt, confidentiality provisions can be (and often should
be) built into the arbitration agreement. Such provisions
are usually upheld in most jurisdictions.

Certainty

Arbitration may provide certainty more quickly than
litigation. Under modern arbitration statutes, the arbitration
award is normally final and binding, with only limited
grounds for any appeal or challenge of the award. Any
right as there may be to appeal or challenge an award may
be further restricted in the arbitration agreement. In a
commercial environment, where all parties need to know
where they stand as soon as possible, this can be a



considerable advantage. If necessary, an arbitration
award can in most circumstances readily be enforced
through the courts in the same way as a court judgment.

International disputes

Arbitration has particular advantages in relation to
disputes with an international element. When agreeing
to arbitration, a claimant does not have to submit the
dispute to the jurisdiction of a foreign court, which will
(under the rules of international civil procedure as
established, for example, by the 1968 Brussels
Convention (or in the EU (excluding Denmark) Regulation
(EC) No. 44/2001 on jurisdiction and the recognition and
enforcement of judgements) or the 1988 Lugano
Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters (the
“Brussels Convention” and the “Lugano Convention”))
frequently be a court in the defendant’s home country,
with whose laws and procedures the claimant may not
be familiar, and where he will not be able to instruct the
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lawyers with whom he is used to dealing, who know his
business, and in whom he trusts.

An arbitral tribunal need not be representative of the
home courts of one party only and a “neutral” territory
can be selected as the juridical seat of and/or venue for
the arbitration. This can be of particular relevance if a
foreign state or foreign state entity is involved in the
dispute as a party, and sovereignty considerations
prevent submission under the jurisdiction of the courts of
another country. The parties are also free to agree on the
language (or languages) of the arbitration.

Many leading trading nations have now ratified the 1958
New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (the “New York Convention”),
and other multi-lateral conventions or bi-lateral treaties
providing for the recognition and enforcement of arbitral
awards. It is therefore generally possible to enforce an
arbitration award in another jurisdiction more easily than



a foreign court judgment (unless there exist (reciprocal)
enforcement arrangements between the jurisdictions in
question). Enforcement of arbitral awards will be addressed
in more detail in the individual country chapters. A list of
the signatories to the New York Convention is in Appendix
3 of this Guide.

International arbitrations, while constrained by the
applicable procedural law of the juridical seat, can adopt
procedures recognizing that the parties may come from
different legal systems. Those procedures could represent a
compromise reflecting a middle course between the
parties legal systems' or an entirely different approach

to the parties national courts.

Bilateral Investment Treaties

Most European member states have entered into a large
number of bilateral investment treaties (BITs). Arbitration
represents the common method of dispute resolution for

BIT disputes. As BITs have become increasingly significant in
international trade and investment, so have the arbitrations
conducted pursuant to the BITs. In addition to being parties
to BITs, European states can be the designated seat of the
arbitrations under BITs as a neutral venue.

Limitations on arbitration

Arbitration is a contract based process and the submission of
disputes to arbitration is limited to disputes arising between
the contracting parties and covered by the arbitration
agreement. This principle of contractual privity can give
rise to problems in multi-party situations where the rights
of third parties may be affected by a dispute. However, such
circumstances can often be anticipated and appropriate
provision be made in the arbitration agreement at the
contract drafting stage. Some national arbitration laws
and institutional arbitration rules expressly address specific
problems to which multi-party disputes may give rise.

The International Bar Association Rules on the Taking of Evidence in International Commercial Arbitration include elements of procedure used in many different legal systems
but may be a useful resource in an international arbitration when the parties come from different legal cultures.
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Absent agreement between all parties involved, it may
otherwise not be possible to consolidate multi-party
disputes before one and the same arbitral tribunal;
whereas in court litigation all relevant parties can usually
be joined in one action and multiple proceedings
concerning the same parties or subject matter be
consolidated on application so that they can be heard
(and decided) at the same time. Moreover, unless all the
issues arising between the parties are covered by the
arbitration agreement, it may only be possible to resolve
the overall dispute in separate but parallel court and/or
arbitration proceedings, which may give rise to an
inherent risk of conflicting decisions in relation to the
subject-matter of the dispute.

Finally, certain civil and commercial disputes are
often regarded as not arbitrable as a matter of national
public policy.
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Conclusion

Arbitration can have clear advantages over litigation as a
means of settling commercial disputes. It is important to
appreciate that there may be a choice between litigation or
arbitration and that the most appropriate dispute resolution
mechanism should always be determined on a case by
case basis, depending on the particular circumstances of
each case. The nature of the dispute, the identity of the
parties, the courts which might otherwise have jurisdiction,
and the location of assets are only some of the many
factors which should be taken into account when deciding
which form of dispute resolution to agree. Absent an
express dispute resolution agreement, the only certainty
is that any dispute will end up before a court somewhere.
The risk is that that court, for a variety of reasons, may
not have been the first choice of one or other (or,
indeed, any) of the parties to the resulting litigation.



Dispute resolution in Europe

An overview

Historical background

The countries covered in this guide have historically quite
different legal traditions. Comparative law distinguishes
(amongst others) between the Napoleonic, Germanic and
Common Law systems of law, all of which have in turn
been influenced to a greater or lesser extent by Roman
law. In addition, the former socialist countries in Central
and Eastern Europe are in the process of adapting their
legal systems to the economic and political circumstances
of democratically governed market economies.

But today an increasing number of these countries all have
one overriding factor in common, which has already had,
and continues to have, a substantial impact on the recent
development and future convergence of their legal
systems: they are members of the European Union (“EU")
and subject to an ever increasing volume of primary and
secondary EU legislation and instruments.
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Dispute resolution techniques: the choice

Where negotiation fails, disputes can be resolved either
through litigation in the state courts or through a private
dispute resolution mechanism such as arbitration. These
two more traditional methods of resolving disputes have
in recent years been complemented by ADR techniques.
ADR applies in the context of cross-border European or
international commercial disputes as much as in relation

to purely national disputes.

ADR and, in particular, mediation, originated in the United
States but is now widely accepted and practised in the
United Kingdom, and increasingly also receives interest
throughout the rest of Europe. ADR can readily be
combined as a complementary first step in a structured
contractual dispute resolution procedure agreed between
the parties. A structured dispute resolution clause may, for
example, stipulate that the parties may only resort to
arbitration or litigation once ADR has failed to produce a
settlement of the dispute within a reasonable and agreed



time frame. Such combined clauses are sometimes
referred to as “med/arb” or “med/lit” clauses. See, for
example, the “med/arb” precedent clause in Appendix 1
to this Guide. It is of course also possible to agree to
ADR ad hoc once a dispute has already arisen.

Although this Guide focuses on arbitration, it is
important for parties to a contract and their legal
advisers to appreciate that there are clear choices which
can and should consciously be exercised when it comes
to drafting dispute resolution clauses.

Dispute resolution does not necessarily simply mean suing
the other party and going to court. Often a much more
mutually advantageous result can be achieved for both
parties if they agree upon a dispute resolution technique
(or combination of techniques) which may more easily
and effectively take into account the parties’ mutual
interests and benefits and their commercial objectives.

The guiding principle is that courts determine disputes in
accordance with the law. Arbitrators generally have more
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latitude to encourage the parties to consider their
commercial interests. ADR techniques can produce results
(by agreement of the parties) which no adjudicative
method of dispute resolution could, by looking beyond
and behind the issues in dispute between the parties.

Litigation

Cross-border litigation in Europe was simplified by two
conventions applied throughout the Member States of
the EU, one on substantive and one on procedural law:
the 1980 Rome Convention on the Law Applicable to
Contractual Obligations (the “Rome Convention”) and
the Brussels Convention. The Lugano Convention also
makes parallel provision for civil litigation matters as
between the member states of the EU and the European
Free Trade Area ("EFTA"), by adopting the rules of the
Brussels Convention, with some minor modifications. The
Brussels and Lugano Conventions have now been
replaced, for EU Member States (except Denmark) by
Regulation (EC) No. 44/2001 on jurisdiction and the



recognition of judgments in civil and commercial matters
(“Regulation 44/2001").

Regulation 44/2001 provides common and binding rules
on the jurisdiction of the courts of EU Member States in
civil and commercial matters as well as for the (“full faith
and credit”) recognition and enforcement of final court
judgments and orders made in any Member State. The
Brussels Convention will continue to apply to Denmark;
the Lugano Convention will continue to apply to the non-
EU EFTA members. In practical terms, an EU or EFTA court
judgment is today basically as readily enforceable in
another EU or EFTA jurisdiction as in the jurisdiction in

which it was made.

These conventions have made cross-border litigation in
Europe a much more predictable experience, although
there remain differences in the way in which the
conventions are applied by the national courts of the
Member States. This problem is remedied to some extent
by the fact that the European Court of Justice (“ECJ") has
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over the years created a substantial body of case law on
the interpretation and application of the provisions of the
conventions. In the case of the Brussels Convention and
latterly Regulation 14/2001, such case law is binding on
the (courts of the) EU Member States and, in the case of

the Lugano Convention, constitutes persuasive authority.

The Rome Convention sets out rules on how the law
applicable to the substance of contractual disputes is to be
determined. The applicable law so identified will, however,
still be the internal national law of a specific country.

Thus, although within the EU litigation is now a fairly
predictable enterprise, nevertheless, litigation essentially
remains tied to a given national system of law and court
procedure. It suffers not only from the general and system
inherent disadvantages of litigation discussed above but
also from all the additional specific problems afflicting the

civil justice systems and litigation in any particular country.

The costs of litigation and the scale of court fees vary
widely throughout the EU; some countries calculate court



fees by reference to the amount in dispute; in other
countries court fees are calculated essentially as flat fees
regardless of the amount in dispute. There are also
substantial differences in the way lawyers calculate their
professional fees and in the rates charged.

Other differences between the national courts of the
Member States of the EU concern the time it takes to
bring court proceedings to a conclusion, from the issuing
and service of proceedings to final judgment (and
through any available appeal process). The performance
of courts does not only vary between the courts of
different countries but even between the courts of
different regions within the same country or within the
court structure of each country.

Arbitration
For all of these reasons, arbitration remains attractive on

a European level; this is true even more in relation to

international disputes on a wider scale to which the
framework provided by Regulation 44/2001 or the
Brussels and Lugano Conventions does not apply. For
example, even in relation to, say, such important European
trading partners as the United States or Japan, there do
not exist common treaty rules on jurisdiction and the
recognition and enforcement of judgments in civil and
commercial matters.

There is at present no EU framework for arbitration, and
arbitration is expressly excluded from the application of
Regulation 44/2001, the Brussels Convention (and in
relation to EFTA, the Lugano Convention). However, most
(if not all) of the countries covered in this Guide have in
recent years reformed their national arbitration legislation
to a greater or lesser extent on the basis of or by
reference to the UNCITRAL Model Law?, which is
increasingly accepted internationally as the model to

England, Wales and Northern Ireland, Germany, the Netherlands, Scotland, Hungary, Russian Federation, Italy and Spain
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which countries look when it comes to updating their
arbitration legislation. As a result, the emerging
international similarity of approach makes arbitration laws
increasingly more uniform and arbitration more attractive
as a means of resolving international business disputes.

Many of the countries covered in this Guide are old
trading nations and have a long-standing tradition of
arbitration as a preferred dispute resolution mechanism for
trade disputes, sometimes going back to the days of the
Hansa and further; they have sophisticated arbitration laws
and distinguished arbitration institutions and encourage
and support dispute resolution by arbitration.

Nearly all of the world’s leading trading nations are today
signatories to the New York Convention, which is
designed to ensure that written arbitration agreements are
universally recognised and enforced between signatory
states, and to provide a framework for the recognition and
enforcement of foreign arbitration awards. Arbitration
awards are today much more readily enforceable in a
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much larger number of countries than are court
judgments; only within the EU and EFTA is the enforcement
of judgments from other member states as fast and relatively
easy as international enforcement of arbitration awards
under the New York Convention. Nevertheless, arbitration
remains a genuine alternative to litigation when choosing
between dispute resolution techniques in the EU and/or EFTA
because of other potential advantages of arbitration such as
flexibility, speed and confidentiality and ready enforceability
of arbitration awards beyond the EU and EFTA.

ADR

ADR has over the last few years become an integral (albeit
not compulsory) part of the civil justice system in England and
Wales and has by and large been enthusiastically endorsed by
the legal profession and the judiciary. A number of ADR
institutions, such as the Centre for Dispute Resolution (CEDR),
ADR Group, ADR Net, and the City Disputes Panel, have
dedicated themselves to furthering ADR's acceptance in the
legal and business community as a genuine alternative to
more conventional approaches to dispute settlement.



While some other European countries (such as the
Netherlands) have for many years practised ADR, ADR is
now increasingly also finding reception and interest
throughout the rest of Europe although there it is still
much more in its infancy. Legislation has been passed in
Italy, Belgium and Hungary to facilitate ADR. However, in
civil law jurisdiction generally there is an obligation on
the judge hearing the dispute actively to encourage
settlement. The different level of progress in the
adoption of ADR as an accepted part of dispute
settlement procedures can make it (more) difficult to
employ ADR in cross-border disputes, and may require
legal and cultural barriers to be overcome. The real
merits of ADR lie probably less in providing a complete
alternative to litigation or arbitration but in its potential
for facilitating settlement of commercial disputes at any
stage of the dispute, pre- and post-commencement of
contentious legal proceedings.
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Common law and civil law

An introduction

The common law and civil law systems of law are the
two main streams of Western legal tradition. They are
historically defined primarily by reference to their sources
of law. On the one hand common law, with its judge
made law and doctrines of judicial precedent and stare
decises, and on the other hand civil law, with its
pronounced Roman law roots and the great codifications
of the 19th century such as the French Civil Code and
Code de Procedure, and the German Biirgerliches
Gesetzbuch and ZivilprozeBordnung.

Al this is familiar ground to legal historians, but how
relevant is this distinction still today? What is left of the
differences between common law and civil law in every
day legal practice in an age of global markets and how
does it affect arbitration? Are there today more similarities
than differences between the systems?



Perhaps one of the more surprising realisations of modern
European comparative law is how the classical distinctions
and differences between common law and civil law have
become less and less clear. In the civil law countries the
code based law can today hardly be understood or applied
in practice without recourse to an ever increasing body of
case law, which interprets the codes and adapts them in a
continuing process to the ever changing requirements of
modern society. In common law countries, on the other
hand, most areas of the law are today either directly
governed by statute law or are, at least indirectly, affected
by primary or secondary legislation.

Whilst in practical terms the boundaries between both
systems become more and more blurred and both systems
are, in addition, increasingly suffused and harmonised by
an increasing volume of supra-national EU regulations and
directions, differences nevertheless remain in two
important areas: legal methodology (i.e., the way lawyers
think and work) and the way in which court litigation is
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conducted. We shall look below in some more detail at
some of the main differences in the way court proceedings
are conducted in civil law and common law jurisdictions
and at the way in which this affects arbitration.
Nevertheless, even in relation to court proceedings, the
civil justice reforms in England and Wales in the late
1990’, and the Civil Procedure Rules which were
introduced as a result, have adopted new concepts into
English procedural law which are clearly derived from
continental European procedural practice.

This Guide is primarily concerned with arbitration rather
than litigation in the state courts; but the legal system of
a country and, in particular, its civil procedure, colour the
perceptions and expectations of the parties and their legal
representatives as to the way disputes should be resolved
and their understanding of due process and procedural
fairness. Understanding the differences between legal (and
business) cultures helps parties to arbitration proceedings
and their legal representatives to bridge this cultural gap



and to identify and agree procedures which afford both
parties the feeling that, no matter what the outcome of
the proceedings, they were given an opportunity to put
forward their arguments, and that those arguments were
duly considered by the tribunal and resulted in a fair and
just award.

Codification and judicial precedent

In England and Wales, the law consists of a mixture of
common law and legislation. Judges can create new law
by the decisions they make and lower courts are bound
by the doctrine of precedent to follow the judgments of
higher courts unless the case before them can be
distinguished on the facts. Law text books are, save for
a handful of exceptional treatise, not recognised as
authoritative sources of the law in court proceedings.
Legislation is generally passed by Parliament in a
piecemeal fashion to deal with specific issues as and
when they arise. Acts of Parliament are interpreted by
the courts strictly, having regard to the meaning of the
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words used rather than to the underlying purpose or
spirit of the legislation (although recent years have seen
a move away from this literal approach).

In civil law countries, the law is traditionally found
primarily in a series of codes. These are intended to be
comprehensive and are normally written in broader and
more conceptual language than common law statutes.
The courts interpret the codes having regard to the purpose
of the law and seek to give effect to their underlying
legislative intention. Decisions of higher courts are not
necessarily binding on lower courts but they are persuasive,
especially those of the supreme courts. Academics play a
greater role in civil law countries than they do in common
law countries and their views on the interpretation of code
law can be as influential as the judgments of higher courts.

Inquisitorial and adversarial court procedure
Proceedings in the courts of civil law countries are
described as “inquisitorial” rather than as “adversarial”,
which is the description normally given to court



procedure in common law countries. This can be explained
by looking at the following procedural differences
between the systems.

[ Statements of case
In England and Wales, statements of case remain formal
written submissions served by the parties and filed at
court which set out the facts of the case but do not
normally cover in detail the evidence or law on which
the parties intended to rely, or the arguments which
they intended to raise at the hearing.

In civil law jurisdictions, the parties’ submissions tend to
set out their respective cases much more fully and to
contain submissions on the relevant facts, evidence and
law. The documents on which the parties rely in support
of their submissions are normally exhibited to the
pleadings and relevant witnesses are named therein and
a description of this evidence is normally given.
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| Disclosure

Under the common law system, the parties do not
normally exhibit the documents which are relevant to
the dispute to their statements of case. Instead, there is
a procedure known as “disclosure”, by which the
parties must disclose to each other in the form of lists
all relevant documents in their control - an obligation
that is very widely defined and includes also documents
which are detrimental to that party’s own case or
support the opposing party’s case. These lists may have
to be verified on oath. The documents on the list can
subsequently be inspected and copied by the other
party. A party can ask the court to order further specific
disclosure if it believes full disclosure of all relevant
documents has so far not been made.

Documents which are detrimental to a party’s own case,
or documents on which a party does not rely in support
of its case, are not normally produced by that party in



civil law proceedings unless the court makes a specific
order for disclosure of individual clearly identified
documents. All other documents which the parties
consider relevant to their respective cases will have
already been exhibited to their submissions.

Witnesses

Under common law procedure, detailed written
statements of the witnesses’ evidence are taken and
exchanged before trial. The parties are witnesses in

their own cause.

In civil law jurisdictions written witness statements are
not frequently used and there is no general procedure
for the exchange of such statements before trial. Parties

cannot normally give evidence in their own cause.

In a common law trials, witnesses are examined in
chief or their written statement will stand as their
evidence in chief. The witness is then cross-examined
by the parties’ lawyers. The judge will ask few (if any)
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questions, mainly to clarify the evidence which a
witness has given, rather than to elicit further
evidence. In a civil law trial, the judge will do the
main questioning of the witnesses with the parties’
lawyers asking additional questions thereafter. Cross-

examination of witnesses is practically unknown.

Equally, in common law proceedings it is traditional for
each party to appoint its own expert (witness); expert
reports are exchanged between the parties before trial
and agreed between the experts as far as possible. In
England and Wales however, the new Civil Procedure
Rules make provision for court appointed experts and
clarify that the duty of experts (whether appointed by a
party or by the court) is to the court.

In civil law proceedings, experts are typically appointed
by - and report to - the court. Parties may appoint their
own experts, but relatively less weight may be given to
the evidence of party-appointed experts.



The hearing and the role of the judge

The court hearing (or “trial” in common law proceedings)
is the main forum for the parties to present all their
evidence and arguments to the court. A common law
judge presiding at the trial will not be familiar with the
case and will receive short written summaries of each
party’s case (“skeleton arguments”) and a reading list
for the main statements of case and (witness and
documentary) evidence only shortly before the hearing.
More often than not, the judge will only have had a
passing look at the court bundles prior to the hearing.

The parties are fully in charge not only of preparing the case
for trial (albeit subject to the court’s case management
powers) but are also the main actors at trial. It is traditional
in common law systems for the judge to take the role
simply of the passive umpire in a match between two
opposing parties and to declare the winner at the end. The
judge is not concerned so much with taking an active part
in ascertaining the truth but rather in deciding which of the
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parties’ cases he finds more convincing. Indeed, the judge’s
active role only really starts after the parties have made
their final closing submissions. However, common law
proceedings can often involve a very broad examination of
the facts and background to a dispute if either party
chooses to adopt that approach. Although there will be
some constraint on the scope of factual investigations, the
common law procedure and particularly disclosure can lead
to such a result.

In civil law systems, the court takes charge of the case
when proceedings are first issued, and thereafter (normally
the same judge) remains actively involved in the
management of the case; usually there will be several
short hearings before that judge as the matter progresses.
This can result in the narrowing of issues at an early stage
potentially reducing the cost and duration of proceedings.
Nonetheless, the civil law judge generally has a duty to
seek the substantive truth. Civil law systems place a
greater reliance on the written submissions of the parties



throughout the proceedings and the final hearing is not
used as a forum for a re-run of all the arguments.

The impact of the differences between
common law and civil law on arbitration

Procedurally, and to the extent that arbitration has been
described as “privatised court proceedings”, the
background of the parties and their lawyers involved in
international arbitration proceedings will pre-determine
the expectations and concepts which they hold as to
how such proceedings should be conducted in the
interest of justice and fairness.

Parties and lawyers from common law countries will
normally expect there to be disclosure of documents, and
that detailed witness statements will be prepared and
exchanged between the parties, followed by cross-
examination of witnesses at the main hearing. In such
cases the arbitral tribunal will therefore be confronted
with a much larger volume of factual material than would
be the case in arbitrations involving only parties and
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lawyers from civil law countries with more limited
disclosure of documents. Equally, arbitrators from
common law countries will often consider this the most
appropriate procedure and will also put more weight on
oral hearings than an arbitral tribunal composed of civil
lawyers, who can normally be expected to rely to a
greater extent on written submissions and to reduce the
number and length of oral hearings.

Finally, arbitrators from civil law countries may be more
likely to take an active part in the management of the
arbitration proceedings than their common law colleagues
although the English Arbitration Act 1996 has provided
arbitrators with wide procedural powers.

Getting the best of both worlds

In a cross-border commercial dispute between, say, a
German and an English party, the parties and the arbitrators
have a unique opportunity to resolve the dispute in the
most just and efficient manner possible by taking advantage
of the flexibility of arbitration and by choosing and



combining the procedures from both their legal systems
best suited to the circumstances of their case.

For example, it may be beneficial for the parties to prepare
comprehensive written submissions addressing the
underlying facts, the relevant evidence (exhibiting to the
submissions copies of any relevant documents), and legal
argument. Thereafter, an early first hearing before the
tribunal may help to resolve procedural issues, to narrow
the substantive issues in dispute and to agree a procedural
order and timetable for the further conduct of the
proceedings. It may be possible to restrict further disclosure
to a limited number of specific documents or categories of
documents. Further, time could be saved at the main
hearing through the preparation and exchange by the
parties of written witness statements to stand as evidence at
the hearing. Finally, permitting brief cross-examination of
witnesses may still be the best means of testing the veracity
of their evidence and of the parties’ respective cases.
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Drafting the arbitration agreement

Commercial disputes can only be referred to and resolved
by arbitration if the parties make an arbitration agreement.
An arbitration agreement can be made at any time - even
after a dispute has arisen - although it may by that stage
be more difficult to achieve a consensus between the
parties. Normally, the arbitration agreement is concluded
at the same time as the main commercial contract to
which it relates, and simply forms a clause in that main
contract (albeit that the arbitration agreement remains
technically a separate or separable contract).

The arbitration agreement sets out the terms on which the
parties agree to refer defined disputes to arbitration. The
main purpose of an arbitration agreement is to establish a
practical, efficient and objectively fair method of dispute
resolution and to ensure that the arbitrators’ decision can be
widely enforced. An effective and well considered arbitration
agreement is essential for a successful arbitration. Every



arbitration agreement should be tailored to the
circumstances of the contract in which it is incorporated.

Generally, the arbitration agreement should spell out:

[ that the parties agree finally to resolve specific
disputes between them arising from a defined legal
relationship by reference to arbitration;

[ what disputes the arbitral tribunal has jurisdiction to

decide (e.g., all disputes arising out of or in connection

with a specific contract, or only disputes relating, say,
to technical issues);

what rules of arbitration the arbitrators are to follow;

the number of arbitrators;

the place of the arbitration proceedings;

the language of the arbitration proceedings;

— —m = = =

any specific procedural powers granted to the
arbitrators;

[ any specific remedies which the arbitrators may award;
[ whether there is a right to appeal the award; and

[ the law to be applied by the arbitrators to the
substance of the dispute.
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The arbitrators obtain their authority to settle a dispute
from the arbitration agreement between the parties. It is
the parties who determine the extent of the arbitrators’
powers as well as other aspects of the way in which an
arbitration is to be conducted. This can be done:

[ expressly in the arbitration clause by specifying the
arbitrators powers or by selecting a particular set of
arbitration rules; and/or

I' by implication through the law of the place where the
arbitration is to take place.

A number of selected arbitration clauses are in Appendix
1 to this Guide.



Appointing the right legal representatives
Getting the right firm of lawyers involved, who understand
your business and have a sound commercial approach to
dispute resolution work, as soon as a dispute arises can
help minimise any negative impact which a dispute may
have on your business or business relationships: They can,
in particular:

[ advise you on the best options for dispute resolution at
the contract drafting stage and on the right dispute
resolution clause for your contract;

[ advise you on the legal and commercial strengths and
weaknesses of your case and of that of your opponent
once a dispute has arisen;

[ draw on their wide experience with international
commercial conflicts and help you develop a
commercially sound and legally successful strategy for
resolving your dispute;

| help you enter settlement negotiations informed,
focused and with realistic expectations;
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help you to control and manage the costs of the dispute
resolution process;

help you preserve vital evidence and prevent the creation
of damaging new correspondence and documentation;
advise on the ins and outs of international arbitration,
ADR and court litigation and how to achieve your best
advantage when a dispute cannot be settled;

represent your interests in any resulting legal proceedings;
advise you on the choice of arbitrators;

help you take control of the dispute and its timetable,
whether you are a claimant or defendant; and

help you to enforce arbitration awards.



—

Arbitration in Austria

CMS Reich-Rohrwig Hainz

Historical background

In Austria, the law of arbitration is governed by the Code of
Civil Procedure (“CCP") (Zivilprozessordnung — ZPO) of 1895,
which sets out the main arbitration provisions. The last
amendment was the amending law Zivilverfahrens-Novelle
2004, Federal Law Gazette No. | 2004/128. The provisions
were originally intended for domestic arbitrations, but have
proved flexible enough for international proceedings as well.

Since the 1970, Austria has increasingly been used as a neutral
venue for the resolution of international commercial disputes by
arbitration. As a result, in 1975, the Austrian Federal Economic
Chamber established the Vienna International Arbitral Centre

(VIAQ). It makes arrangements for the settlement by arbitration

e
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of disputes where not all contracting parties that concluded the
arbitration agreement had their place of business or normal
residence in Austria at the time of the conclusion of that
agreement. In addition, the jurisdiction of the Centre can also
be agreed by parties whose place of business or normal
residence is in Austria when dealing with the settlement of
disputes which have an international character.

If the parties have agreed to the jurisdiction of the VIAC, the
Rules of Arbitration and Conciliation — Vienna Rules (Schieds-
und Schlichtungsordnung - Wiener Regeln) — adopted by the
General Assembly of the Austrian Federal Economic Chamber
on the 30 November 2000, with effect from 1 January 2001,
shall thereby apply in the version valid at the time of
commencement of the proceedings.



In May 1983, the Federal Law of 2 February 1983
concerning Provisions on Civil Procedures took effect. It
included a number of recommendations as a result of
which the arbitration provisions of the CCP were adapted
in order to be more suitable to international arbitration.
General procedural rules on arbitration are contained in
Chapter 4, sect. 577 to 599 of the CCP. They apply to
domestic as well as international arbitration.

Austrian law removes arbitration matters almost completely
from the supervision of the courts, and affords the parties
and arbitrators wide autonomy to conduct the arbitration
as they deem best. Thus, arbitration enjoys a privileged
position in the Austrian legal system.

Scope of application and general provisions
of the arbitration provisions in the CCP

Scope of application
There are only a few provisions on arbitration in the
Austrian CCP, so it is mainly up to the parties’ discretion to
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determine the arbitration procedure. They apply both to
ad hoc and statutory arbitration procedures or arbitration
procedures provided for by testamentary or ex parte
disposition, except for institutional arbitrations or
arbitrations within an association.

General principles
The underlying general principles of Austrian arbitration
law are:

[ equality and objectivity; all parties must be treated equally
[ autonomy: the parties enjoy great autonomy. There are
only a few legal provisions which cannot be waived by

agreement and which are mandatory i.e., sect. 586 CCP
(challenge to arbitrators), sect. 592 CCP (form and
service of the award) and sect. 595 CCP (grounds for
challenging an award) and

[ due process: all parties must have the opportunity to
present their case.



The Arbitration agreement

Formal requirements

An arbitration agreement is the agreement that a legal
dispute shall be settled by one or more arbitrators. Such an
agreement can also provide for future disputes arising from
a specified legal relationship (sect. 577 para. 1 and 2 CCP).

An arbitration agreement must clearly express the intention
of both parties to submit the dispute in question to
arbitration. It must also clearly define the legal relationship
to which the arbitration agreement relates and designate
the parties thereto.

Arbitration agreements must be in writing; however, they
may be contained in telegrams, telexes or electronic
representations exchanged between the parties (sect. 577
para. 3 CCP). In such cases, the parties, the arbitration
agreement and the confirmation by the opponent have to
be clearly determined. Therefore, in these cases the relevant
documents are not required to be signed by both parties.
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The handwritten signature of the relevant telefax or
electronic representation of the party suffices.

If the arbitration agreement is concluded by an agent or
representative, special power has to be given in writing.

Arbitrability

Parties

All persons who have the capacity to conclude a settlement
agreement in relation to the subject matter of the dispute
may resort to arbitration, including a State in respect of
disputes with Austrian nationals as well as foreigners.
There are no further specific restrictions on either natural
or legal persons being a party to arbitration proceedings.

The personal arbitrability of foreigners complies with
their personal statute (sect. 9 f Austrian Conflict Law)
according to sect. 595 para. 1 lit 1 CCP. For the legal
representative of a minor or foster child the permission
of the legal representative is required. This legal
representative has to have a special written power for
entering into an arbitration agreement according to sect.



1008 of the Austrian Code of Civil Law. The legal
representatives of legal entities are authorized to conclude
an arbitration agreement unless the articles of association
determine otherwise.

Subject matter

According to sect. 577 para. 1 CCP the arbitration
agreement is only valid when the subject matter can be
settled by compromise. As long as the parties have the
capacity to conclude a settlement agreement regarding
the subject matter of their dispute, there are no further
restrictions on the possible subject matters of arbitration.

The following disputes cannot be settled by arbitration:
[ social security claims, such as claims of invalidity

and retirement
[ disputes about the annulment of a marriage or

its existence

-

challenge to legitimate birth

-

contesting the declaration of the legitimacy of the birth

f—

declaration of illegitimate paternity
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[ claim for compensation against the managing director
of a limited liability company

-

payment of the capital invested according to sect. 10
Austrian Limited Liability Company Law (GmbH-Gesetz)

f—

claims regarding the execution according to sectt. 35,
36, 37, 233, 258 and 308 of Austrian Enforcement
Code (Exekutionsordnung)

f—

disputes about land tenancy regarding the amount of
the rent and the duration

labour law

——

bills of exchange (except for the contract itself)

-

bankruptcy and attachment, but arbitration agreements
concluded by the debtor before the start of the
bankruptcy proceedings remain valid

Arbitrable are e.qg.:

[ patents and trademarks disputes (except for issues of
validity of the granting, rectification or annulment of
industrial property rights)



[ cartel agreements, but certain disputes may be
brought before an ordinary court regardless of the
arbitration clause, unless arbitration has already been
initiated (sect. 124 para. 1 of the Cartel Act (Kartellgesetz)).

Mandatory/non-mandatory provisions

If the parties wish the arbitration to be conducted under
specific procedural rules (e.g., the UNCITRAL Arbitration
Rules) they should designate the applicable rules in their
arbitration agreement in an unambiguous way.

The arbitration agreement has to contain the exact
description of the parties and the referral of the dispute
or the future disputes arising form a specified legal
relationship to arbitration (mandatory provisions).

The arbitration agreement can contain provisions
regarding the venue of the arbitration tribunal, the
identity, the number or method of appointing arbitrators,
their qualifications, the language of the arbitration
tribunal, procedural issues, the claim of cost compensation
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or whether an arbitration award may be reviewed by an
appeal arbitral body (non-mandatory provisions).

Composition of the arbitral tribunal

The constitution of the arbitral tribunal

Only a natural person who is fully contractually capable
can be appointed as an arbitrator. Judges are prohibited
from accepting appointment as arbitrator during their
tenure of judicial office (sect. 578 CCP).

According to sect. 579 CCP nobody is bound to accept
the appointment as arbitrator and an arbitrator may
resign, even after accepting appointment, if he has a
reasonable ground to do so.

An arbitrator can be nominated either through appointment
in the arbitration agreement (contractually appointed

arbitrator) or by complying with the number of arbitrators
and the form of appointment provided for in the arbitration
agreement (this last method of nomination is in line with
the general practice). If the arbitration agreement does not



contain a provision for nomination, each party can nominate
an arbitrator (post-nominated arbitrator) according to
sect. 580 CCP.

The tribunal may consist of any number of arbitrators,
even or uneven. In practice, arbitral tribunals are generally
composed of one to three arbitrators. According to Art. 9
para. 1 of the Vienna Arbitration Rules the parties can
stipulate that the dispute will be settled by one arbitrator
or a senate of arbitrators consisting of three arbitrators.

If the number of arbitrators is not provided for in the
arbitration agreement or by the parties, the chairman of the
Board of the VIAC of the Austrian Federal Economic Chamber
can determine the number of arbitrators considering the
difficulty of the case, the magnitude of the amount in dispute
or the interest of the parties in a rapid and cost-effective
decision (Art. 9 para. 2 of the Vienna Arbitration Rules).

If the arbitration agreement contains neither names of the
arbitrators nor a provision concerning the number and
appointment of arbitrators, the appointment of the
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arbitrators is provided for in sect. 580 CCP. Pursuant to
this general rule, each party shall appoint an arbitrator,
and the appointed arbitrators in turn shall appoint the
chairman of the arbitral tribunal. If this appointment is not
made within proper time or if the arbitrators cannot agree
upon a chairman, the court shall upon application make
the appointment. The arbitration tribunal should normally
consist of three arbitrators.

If, pursuant to the appointment procedure set out in the
arbitration agreement, a party (or a third party) shall
appoint an arbitrator, the other party can request that the
appointment be made within fourteen days. Such a
request can also be made if an arbitrator, who has already
been appointed refuses to act, dies in the course of the
proceedings, is successfully challenged or drops out
because of another reason (sect. 581 para. 1 CCP). If the
party making the demand is also under a duty to appoint
an arbitrator, the demand shall also give notice of the
person appointed as arbitrator (sect. 581 para. 2 CCP).



If an appointment is not made within the time limit or
the two appointed arbitrators cannot agree on a
chairman, any of the parties can request the court to
make the appointment (sect. 582 para. 1 CCP). If the
arbitration agreement stipulates that both parties must
jointly agree on an arbitrator and they fail to do so, or if
the agreement names an arbitrator who has died, ceased
to act consequent upon a challenge or for any other
reason, refuses to accept office as arbitrator or withdraws
from the contract concluded with him because of his
appointment, the court can be requested to pronounce
the rescission of the arbitration agreement The same
procedure applies, if an arbitrator who is named in the
arbitration agreement or appointed by a party pursuant
to the arbitration agreement or by the court pursuant to
sect. 582 refuses to fulfill the obligation assumed by his
acceptance of office as arbitrator, or delays unreasonably
the fulfillment of this obligation. (sect. 583 CCP).
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The challenge to arbitrators

Arbitrators can be challenged on the same grounds on
which judges can be challenged in civil cases (sect 586
para. 1 CCP). These grounds are set out in sect.19 and 20
of the Judicature Act (Jurisdiktionsnorm) and are as follows:
[ if the arbitrator is excluded by statute from acting
judicially in the particular case;

there is sufficient reason to doubt the

——

arbitrator's impartiality;

—~

in cases where the arbitrator is himself a party or

where in relation to the subject matter of the dispute

he has rights or liabilities in common with a party or is
liable to indemnify a party;

[ in cases concerning the arbitrator’s spouse or persons
directly related to the spouse by blood or marriage or
persons related collaterally to the arbitrator by blood to
the fourth remove or by marriage to the second remove;

[ in cases concerning the arbitrator’s adoptive or foster-

parents, adoptive or foster-children, and their wards;



[ in cases in which the arbitrator held or holds power of
attorney from a party ;

[ in cases in which the arbitrator took part in the
making by a lower court of the judgment or decision
appealed against.

The arbitral tribunal decides on the challenge itself. The
unjustifiable rejection of a challenge to an arbitrator by the
arbitration tribunal is one of the grounds for rescission of
the arbitration award (sect. 595 para. 1 lit 4 CCP). The
rules of arbitration of many institutional arbitration courts
vest the power to decide on the challenge on an arbitrator
in other institutions of the particular arbitration court.

The party who appoints an arbitrator alone or jointly with
the opposing party is entitled to challenge him only if the
reason for the challenge arose or became known, to the
party after the appointment (sect. 586 para. 2 CCP).

: 8 CMS Guide to Arbitration in Europe

The appointment of substitute arbitrators

The CCP has no specific rules regarding the appointment
of substitute arbitrators. Sect. 581 para. 1 CCP, however,
provides that, if an appointed arbitrator refuses to act, is
successfully challenged, dies in the course of the proceedings
or drops out because of another reason the other party
may request the appointing party to appoint a new
arbitrator within fourteen days.

If an arbitrator is not nominated in time or the nominated
arbitrators cannot find consent about the person of the
chairman, the court can be requested to nominate a substitute
(sect. 582 CCP). Sect. 582 CCP does not apply, if the parties
have stipulated that a third person in case of discord between
the arbitrators is entitled to nominate a chairman.

Most rules of procedure of institutional arbitration courts
transfer the substitute nomination to special bodies of
the arbitration court, for example, the UNCITRAL-Rule

of Arbitration transfers this duty to a so called

" Appointing Authority”.



Arbitrators’ fees, expenses, liabilities

and immunity

Arbitrators are entitled to adequate remuneration, but
no statutory provisions exist to determine the amount of
the fee. In ad hoc proceedings, the arbitrators’ fees are
contractually agreed upon between the parties and the
arbitrators. In institutional arbitration proceedings, they
are normally determined by the fee schedules of the
arbitration institution.

There are no statutory provisions requiring the parties to pay
deposits on account of the arbitrators’ fees and expenses. In
ad hoc proceedings, the arbitrators usually require a deposit
as security for fees and expenses which is kept in escrow by
the tribunal chairman or the sole arbitrator. In institutional
arbitration proceedings the rules of Austrian arbitration
institutions usually contain specific provisions regarding
deposits for anticipated fees and expenses.

If an arbitrator does not at all fulfill the duties he assumed
by accepting his appointment or does not fulfill them in
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a timely manner (e.g. the duty to conduct the
proceedings in an appropriate way, to render an award,
to give leave to enforce the award and to be objective),
he is liable to the parties for any loss caused by his
wrongful refusal or delay (sect. 584 para. 2 CCP). The
CCP does not contain provisions regarding arbitrators’
liability for awards wrongly decided on the merit of the
case. However, there is legal authority for the proposition
that parties may request compensation from the
arbitrator for losses resulting from a wrongly decided
award, if such award is the result of gross negligence.

Costs of the proceedings can only be claimed in the
procedure of the arbitration court in which they are
caused (and not with claim before ordinary courts). The
bases for the award of costs are explicit provisions or
orders of the arbitrators to present a schedule of costs.

According to Art. 19 of the Vienna Arbitration Rules the
sole arbitrator (or arbitral tribunal) has to determine
already in the award the amount of the costs of the



parties and state who should bear the costs of the
proceedings or the proportion in which the costs of the
proceedings are to be shared.

The costs of the proceedings consist of the costs of
arbitration (the outlay of the Centre, arbitrators’ fees and
cash outlay) and the costs of the parties (appropriate
expenses of the parties for their representation and other
outlay related to the proceedings) (Art. 21 of the Vienna
Arbitration Rules).

Jurisdiction of the arbitral tribunal

Competence to rule on jurisdiction

The jurisdiction of the arbitrators is established by the
arbitration agreement. Simultaneously, a valid and binding
arbitration agreement generally excludes the courts from
assuming jurisdiction. Therefore, arbitrators decide on
whether they have jurisdiction in a dispute.

The arbitration agreement has two effects: It constitutes
the permission of the decision-making-power and the
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jurisdiction of the arbitral tribunal (positive effect). Each
party can exhibit the arbitration claim before the arbitral
tribunal. The pendancy of the arbitration dispute starts with
the service of the claim to the opposing party. The result is
an impediment to an action before court (negative effect).

The arbitral tribunal is responsible to decide itself about
the jurisdiction (Kompetenz-Kompetenz). However, the
ordinary courts are not bound by such a decision because
the court can avoid the award on the ground of lack of
jurisdiction of the arbitral tribunal.

Power to order interim measures

Under Austrian statutory law, arbitrators have no power to
apply coercive measures or award punishments against
parties or other persons. The arbitral tribunal may request
the assistance of the ordinary courts in judicial matters.
The court to which the application is made shall accede to
it according to sect. 588 CCP unless the request is legally
inadmissible. The request only concerns judicial acts such
as summons, examinations, administration of oaths, the



appointment of experts, the conducting of inspections
and of documentary evidences, the addressing inquiries
to the authorities, the service of documents or the
hearing of testimony (sect. 589 CCP).

Conduct of arbitral proceedings

Commencement of arbitration

Under Austrian law, there is no statutory provision as to
how arbitration proceedings are commenced. Thus, unless
the parties make specific provisions in the arbitration
agreement, a request to the other party to nominate an
arbitrator, accompanied, if applicable, by a nomination
pursuant to sect. 581 paras. 1 and 2 CCP, will suffice to
commence arbitration proceedings.

General procedural principles

The CCP provides that arbitrators “shall hear the parties
and investigate the facts of the case before making their
award” (sect. 587 para. 1 CCP). However, this does not
mean that oral hearings are mandatory, only that the
parties must have an opportunity to present their case.
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The arbitrator has to argue with the personally present
persons (sect. 587 para. 2 CCP). The presence and the
evidence of the parties, witnesses and experts may not
be enforced through the order of compulsory measures.
The parties and witnesses may only be heard unsworn.

Procedural powers of the tribunal

According to sect. 587 para. 1 CCP the arbitral procedure
is determined by the arbitrators at their own discretion
unless the arbitration agreement or a subsequent written
agreement provides otherwise. This authority is limited
by the mandatory provisions of sect. 586, 592 and 595
CCP and constitutes a cause of cancellation of the
award pursuant to sect. 595 para. 1 CCP.

Place and language of arbitration

Under Austrian law, there are no specific statutory
provisions regarding the place where arbitration is to be
held. In ad hoc proceedings the appropriate court is
usually determined in the arbitration agreement or will
be the court where the arbitral tribunal should be held



according to the arbitration agreement. If there are no
such provisions in the arbitration agreement, then the
appropriate court will be the court which would be
responsible for the dispute if there were no arbitration
agreement. If it is not possible to establish a locally
competent court, the court of the first district of Vienna
shall be locally competent .

In the case of institutional arbitrations, the place of
arbitration is usually the seat of the relevant arbitral
institution, unless its rules provide otherwise. Since the
Austrian rules of substantive and procedural law apply in the
same way throughout Austria, it makes no legally significant
difference where within the country the arbitration is held.

In the absence of a specific provision in the arbitration
agreement, the choice of language is at the arbitrators’
discretion. But according to Art. 4a of the Vienna
Avrbitration Rules the correspondence of the parties with the
arbitration court shall be conducted in German or English.
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Submissions

The CCP does not contain any rules on the form and
content of the parties’ submissions to the arbitral tribunal.
In the absence of specific provisions in the arbitration
agreement, the arbitrators determine the format, timetable
and contents of the submissions at their own discretion.

Oral hearings and written proceedings,

default by parties

Oral hearings are customary but not mandatory in arbitration
proceedings. The procedure can only be held in writing,
unless the parties make an agreement to the contrary.

If a party is duly notified about the proceedings but fails to
attend the hearing before the arbitrators, the hearing shall
continue in the presence of the other party. The ensuing

award will be binding on both parties (sect. 587 para. 2 CCP).



Evidence

All usual means of evidence can be relied upon in
support of a party’s case in arbitration proceedings. The
arbitrators may hear parties or witnesses who voluntarily
appear before them. The arbitrators cannot administer
the oath to the parties, witnesses or experts according to
sect. 588 CCP. The arbitration courts may not compel
parties to appear before the tribunal or impose sanctions
for absence. If such measures are necessary, the
arbitration court may request the competent court to
issue a letter summoning the parties’ attendance.

There are no statutory provisions regarding disclosure of

documents, production of written evidence, etc. Arbitrators
have the discretion of evaluating the evidence before them
and also the conduct of the parties, including their refusal
to produce specific documents, as they deem appropriate.

The arbitrators may appoint experts, if necessary. Experts
owe their duty to the tribunal but not to the parties.
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Making of the award and termination
of proceedings

Choice of law

Arbitrators have to make their decisions based on the
applicable law, unless the parties agree otherwise. The
parties may authorize the arbitrators in writing to make the
decision based on principles of equity (ex aequo et bono).

The parties are free to stipulate the applicable law (unless
the Austrian ordre public is infringed). If the parties have
not chosen the applicable law, the arbitration court has
to apply substantial domestic law (or such foreign law to
which the Private International Law Act refers).

Decision making by the tribunal

The arbitrators may make final awards regarding all
claims in the case, as well as partial or interim awards.
There is no statutory time limit within which an award
has to be made. However, arbitrators have the duty not
to delay the proceedings unduly.



If the tribunal consists of two arbitrators, the decision
must be unanimous. If there are more than two
arbitrators, the decision must be made by an absolute
majority, unless the arbitration agreement determines
otherwise (sect. 590 CCP). If a majority or, in the case of
two arbitrators, unanimity, cannot be reached, the
arbitrators have to inform the parties thereof. Unless the
parties provided a remedy for this situation in their
arbitration agreement, any party can request the
competent court to declare the arbitration agreement
ineffective in general or (if it continues to apply in relation
to other or possible future disputes) only in relation to this
particular case (sect. 591 CCP).

Form, content and effect of the award

According to sect. 592 para. 2 CCP the award must be in

writing, dated and signed by the arbitrators. Generally, the

award must be signed by all the arbitrators. However, the

signature of a majority of the arbitrators is sufficient if:

[ the award contains a statement that the minority
refuses to sign; or
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[ the minority's signature cannot be obtained because
of an obstacle which cannot be overcome within a
reasonable period of time.

The CCP does not require the arbitrators to give a reason
for their decision in the award. However, in Austria it is
customary to do so.

Copies of the award must be served on the parties either
in person, or by registered mail, per postal delivery, through
a public notary or in the way of electronic mail (sect. 592
para. 1 CCP). The original and copy awards must contain
the date of the decision and the signatures of the arbitrators.
The original award and documents confirming service on the
parties must be kept by a person specified in the arbitration
agreement. In the absence of such an agreement or in the
case of death of the depositary the arbitrators have to decide
the form of the deposit. In case of doubt, the award must
be deposited at a public notary in the district where the
tribunal is located (sect. 593 para. 1 CCP). The original
award and the document confirming the service on the



parties present a joint document. Failure to deposit the
award does not affect its validity.

An award has the effect of a final and binding court
judgment between the parties, unless in the arbitration
agreement the parties have provided for the possibility of
an appeal to a second-level arbitral body (sect. 594 para.
1 CCP). Each party can request the chairman of the
tribunal or, if he is unable to act, any other arbitrator, to
confirm in writing on a copy of the award the final and
binding nature and the enforceability. This is a
prerequisite for enforcement in Austria.

The award takes effect on the parties at the moment
of delivery.

Settlement

Domestic enforcement

A settlement reached by the parties in the course of the
arbitration proceedings may be recorded in the form of a
settlement agreement. The settlement has to be signed
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by both parties and all arbitrators. Sect. 592 para. 2 CCP
does not apply because a settlement can only result from
the appearance of the whole arbitration court. Such a
settlement agreement is enforceable in Austria in the
same way as an arbitral award, once the arbitrators have
confirmed in writing the enforceability of the settlement
agreement on the agreement itself.

International enforcement

If the settlement agreement may need to be enforced
abroad, it may be necessary to draw up the settlement in
the form of an arbitral award on agreed terms to ensure
its enforceability abroad (e.g., under the 1958 New York
Convention); this is permitted under Austrian law.

Termination of proceedings

In Austrian law arbitration proceedings may terminate
either as a result of settlement or of a final award.



Costs

The arbitrators may apportion the costs of the arbitration
between the parties at their discretion. It is, however,
common practice that the losing party pays the total
amount of the arbitrators’ fees and the costs of the
proceedings, including the other party’s reasonable costs
of legal representation.

Correction and interpretation of the award

The arbitrators may correct clerical mistakes, typing errors
and mathematical errors, either on their own initiative or
at the request of any of the parties. However, there is no
statutory provision regarding interpretation of the award

by the arbitrators after it has been served on the parties.

The role of the courts

The jurisdiction of the courts

The arbitration agreement establishes the jurisdiction of
the arbitrators and, depending on the scope of the
arbitration agreement, excludes the ordinary courts from
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assuming jurisdiction, either over the specific dispute
which forms the subject of the arbitration proceedings or
any dispute which may arise out of the legal relationship
between the parties specified in the arbitration agreement.

The courts only have a limited jurisdiction in arbitration

matters, including the following:

[ appointment of arbitrators: if the appointment of an
arbitrator is not made in a timely manner by the parties
or if the two appointed arbitrators cannot agree on a
chairman, the competent court can be requested to
make the appointment (sect. 582 para. 1 CCP);

[ rescission of arbitration agreements: if the parties are
not able to agree on the nomination of arbitrators who
should be jointly appointed, the court can be requested
to declare the agreement invalid. The same applies if the
agreement names an arbitrator who has died, ceases to
act consequent upon a challenge or for any other
reason, refuses to accept office as arbitrator or
withdraws from the agreed contract. Further, if an



arbitrator refuses to fulfill the obligations assumed by
his acceptance of office as arbitrator or delays
unreasonably in their fulfillment, the parties can
request that the court shall declare the arbitration
agreement invalid (sect. 583 CCP);

tribunal’s inability to reach a decision: if the tribunal
cannot have the necessary majority (or in case of only
two arbitrators unanimity) to reach a decision and the
parties have not made provisions for resolving this
problem in their arbitration agreement, they can
request the court to declare the arbitration agreement
or parts of it invalid (sect. 591 para. 2 CCP);

reversal of an award: the competent court can
reverse an arbitration award if it is invalid for one of
the reasons listed in sect. 595 para. 1 CCP and

other judicial assistance: due to a request of the
arbitrators a state court shall accede to the application
and carry out those judicial acts insofar as it is not
legally inadmissible and that it is considered necessary
by the arbitrators and for which the arbitrators have

: 17 CMS Guide to Arbitration in Europe

got no jurisdiction. In case of doubt, the district court
is locally competent where the act is to be carried out
or the evidence is to be taken (sect. 589 CCP).

Stay of court proceedings and preliminary
rulings on points of jurisdiction

Under Austrian law, there is no express statutory
provision to the effect that court proceedings must be
stayed whenever arbitration has been commenced. The
Austrian Supreme Court has held that the courts have
jurisdiction to decide whether the arbitrators have
jurisdiction to determine the dispute. While
determination of this issue is pending in the court, the
arbitrators have discretion whether to stay the arbitration
proceedings. If the court finds that the arbitrators have
jurisdiction, it must reject the claim. In this case, the
court is incompetent according to the arbitration
agreement regulating the subject matter jurisdiction.
However, the parties can chose to proceed with the trial.
In the event that the arbitrators issue an award and the



court finds that they did not have jurisdiction, the
arbitration award can be successfully challenged.

Obtaining evidence and other court assistance
The arbitrators may request the assistance of the ordinary
courts in judicial matters which are rejected by the arbitral
tribunal according to sect. 588 CCP unless they are legally
inadmissible. The request regards only judicial acts like
summons, examinations, administration of oaths, the
appointment of experts, the conducting of inspections and
of documentary evidences, the addressing inquiries to the
authorities, the service of documents or the hearing of
testimony (sect. 589 CCP).

Challenging the award before the courts

Austrian law does not permit arbitration awards to be

appealed to the courts. An appeal to a second-level arbitral
body is only possible if the parties have stipulated it in the
arbitration agreement. The challenging claim can only rise
against the arbitration award and because of serious failings.
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An arbitration award can be challenged by application to
the competent court for the award to be set aside on any
of the grounds listed in sect. 595 para. 1 CCP. If one of
the grounds listed below applies, the award will be
rendered invalid:

[ if there is no valid arbitration agreement, because an
arbitration agreement does not exist according to sect.
577, has become invalid before making the award or
ceased to have effect for the particular case or if a party
was unable to conclude the arbitration agreement
because of is status;

[ if the party applying to have the award set aside was
unable to present its case in the proceedings before the
arbitrators or, if required by statute to be represented by
an agent or guardian, the party was not so represented
in those proceedings (unless in the latter case the
procedure has been subsequently properly ratified);



[ if statutory or contractual provisions regarding the
composition of the arbitral tribunal or the decision
making process have been infringed or if the original
award has not been signed according to sect. 592
para. 2 CCP,

[ if the tribunal unjustifiably rejected a challenge to
an arbitrator;

[ if the tribunal dealt with matters beyond those
referred to it;

[ if the award is incompatible with the basic principles
of the Austrian legal system or if it infringes
mandatory provisions of the law, the application of
which cannot be set aside by a choice of law of the
parties even in a case where a foreign contract
according to sect. 35 of the Austrian International
Private Law Act is involved,;

[ if the conditions are present in which a request can be
made for a Court judgment to be set aside and the
case re-opened according to sect. 530 para. 1 lit 1 to
7 CCP by means of a claim of revision.
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According to sect. 595 para. 2 CCP the arbitration
agreement regarding the subject matters of the arbitration
procedure set out in para. 1 lit 2 to 7 becomes invalid if
an arbitral award thereupon has been set aside twice by
final and binding court judgment. These grounds largely
correspond with Article V of the 1958 New York
Convention. They are mandatory and cannot be waived
by agreement of the parties.

An exception is sect. 595 para. 1 lit 7 CCP, which can
be waived by parties signing the arbitration agreement
as businessmen in the sense of the Consumer Protection
Law (rather than individuals in their private capacity or

as consumers).

Applications under sect. 595 para. 1 lit 6 CCP have to be
made within three months from the day of service of the
award on the party concerned or, if the ground for
rescission only came to the party’s notice later, from the
day when the party became aware of the said ground.
Applications under sect. 595 para. 1 lit 7 CCP have to be



made within one month from the day of discovery of the
ground thereof, but in no case later than ten years after
the day of service of the award on the party concerned.

Sect. 595 para. 1 lit 6 CCP limits the power of the
Austrian courts to set aside an award on the grounds of
infringement of fundamental principles of the Austrian
legal system, which the courts interpret very restrictively.
These fundamental principles like the principles of the
federal constitutional law, the criminal law, civil procedural
law and public law include rules in relation to consumer
contracts, contracts regarding the use of real estate and
employment contracts.

Recognition and enforcement of awards

Domestic awards

The competent court for enforcement of domestic awards
is the District Court (Bezirksgericht). The arbitration court
itself has no power of enforcement. According to
prevailing opinion, the arbitration courts are not allowed

to order preliminary injunction or other measures of
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protection. The court decides on the application without
hearing the defendant.

Foreign awards

Any arbitral award made outside of Austria will be regarded
as a foreign award. For such awards, an application for leave
for enforcement must be made before the court of first
instance (Landesgericht) in the district in which the defendant
is domiciled. The court decides on the application without
hearing the defendant. An order granting leave for
enforcement may be challenged through an “appeal”
before the Court of Appeal, or an “opposition” before the
originating court of first instance. An “appeal” must be
based on the same facts on which the court granted the
leave for enforcement. An “opposition” can be based on
new facts. In certain cases, the decision may be appealed
to the Supreme Court.

Foreign awards will be enforced based on the provisions of
multilateral conventions ratified by Austria or bilateral
treaties providing for recognition and enforcement of
arbitral awards made in another country.



The relevant multilateral conventions are:

[ Protocol on Arbitration Clauses, Geneva (24
September 1924)

] Convention on the Execution of Foreign Arbitral
Awards, Geneva (24 September 1927)

] Convention on the Recognition on the Enforcement of
Foreign Arbitral Awards, New York (10 June 1958)

| European Convention on International Commercial
Arbitration, Geneva (21st April 1961)

[ Convention on the Settlement of Investment Disputes
between States and Nationals of other States,
Washington (18 March 1965) and

[ other multilateral conventions with provisions
regarding arbitration.

Austrian law expressly requires formal reciprocity of
enforcement of an arbitral award. An award therefore cannot
be enforced without an applicable convention or treaty.
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The Austrian Federal Economic Chamber has a
cooperation and friendship conventions with the

following institutions:

!
!
!

The American Arbitration Association (AAA)

The Scottish Council for Arbitration

The Belgium Centre for Studies and
Practice of the national and international
arbitration (CEPANI)

The Cairo Regional Centre for International

Commercial Arbitration

The German Institution of Arbitration —
Deutsche Institution fur
Schiedsgerichtsbarkeit (DIS)

The China International Economic and
Trade Arbitration Commission (CIETAC)
The Korean Commercial Arbitration
Board (KCAB)

The Australian Centre for International
Commercial Arbitration (ACICA)

The Chartered Institute of Arbitrators

1990

1990

1993

1994

1994

1994

1996

1997
2002



Questions not addressed by legislation Contact

Because of the principle of parties’ autonomy, there are Daniela Karollus-Bruner
only a few express provisions on procedural issues in Univ.-Doz.Dr. Johannes Reich-Rohrwig
arbitration proceedings in the CCP. Ebendorfestrasse 3

1010 Vienna

Specific issues not expressly addressed include:
Austria

T +43 1 40443 255
+43 1 40443 125

' F +43 1 40443 9255
Conclusion +43 1 40443 9125

[ multi-party arbitrations;
[ privacy and confidentiality of arbitrations; and

] commencement, stay and termination of proceedings.

Austria has a long-standing tradition as one of the most E daniela karollus-bruner@cms-rrh.com

important venues for arbitration proceedings in Central E johannes.reich-rohrwig@cms-rrh.com

Europe. A statutory framework for arbitration ensuring a www.cms-rrh.com
high level of party autonomy, a highly sophisticated legal

system, as well as the extensive experience of both

arbitrators and advisors in the field of arbitration ensure

that Austria is often chosen as a neutral venue for

arbitration proceedings.
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Arbitration in Belgium

CMS DeBacker

Historical background

The Belgian arbitration legislation dates from 1972. It is
contained in articles 1676 to 1723 of the Code Judiciaire/
Gerechtelijk Wetboek (“the Judicial Code”). It is based on
the Model Law annexed to the Strasbourg Convention of
20th January 1966.

The Belgian legislation on arbitration was amended twice:

[ by the Law of 27th March 1985 concerning the
annulment of arbitral awards, which provided that
Belgian courts could hear applications to set aside an

award only if one of the parties to the dispute was either

an individual with Belgian nationality or a residence in
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Belgium, or a legal entity incorporated in Belgium or
having a branch or place of business there; and

by the Law of 19th May 1998, which replaced the
amendments introduced by the 1985 statute in relation
to proceedings for the setting aside of an award with a
system of opting-out. It also introduced a number of
amendments into the existing legislation, several of which
were derived from the UNCITRAL Model Law, as well as
from Dutch, French, and Swiss arbitration law, in order to
make the legislation more flexible, to improve its
efficiency and, generally speaking, to adapt it to the
evolution of international arbitration.



Scope of application and general provisions

Scope of application

The Belgian arbitration legislation does not contain any
provision concerning its scope of application. In accordance
with general principles of Belgian law, its procedural rules
will normally apply to all arbitration proceedings taking
place in Belgium, unless the parties have expressly or by
implication excluded application of all or part of such
rules, for example, by making reference to institutional
arbitration rules. However, if the arbitration has its seat in
Belgium, the exclusion of Belgian procedural rules will only
be valid to the extent that the excluded provisions are not
of mandatory character.

General principles

The Belgian legislation is founded on the following principles:
[ equality of the parties and due process;

[ party autonomy;

[ non-intervention by local courts;

[ the parties’ freedom to determine the arbitral procedure.
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The Arbitration agreement

Formal requirements

According to article 1677 of the Judicial Code, an
arbitration agreement shall be in writing and signed by the
parties, or be contained in other documents which are
binding on the parties and evidence their intention to refer
their disputes to arbitration. Article 1677 of the Judicial
Code is construed as a rule ad probationem and non ad
validatem, i.e., a rule of evidence. In other words, subject
to the more stringent requirements of article 11(2) of the
1958 New York Convention (whenever applicable), an
oral arbitration agreement can be perfectly valid under
Belgian law as long as its existence is not denied by one of
the parties. Therefore disrespect of the requirement of
written agreement does not affect the validity of the
agreement, but may lead to problems of evidence.

Other requirements
According to article 1678 of the Judicial Code, an
arbitration agreement shall not be valid if it gives one of



the parties thereto a privileged position with regard to
the appointment of the arbitrator or arbitrators.

Arbitrability

Like most legal systems, Belgian law contains provisions
which restrict, to a limited extent, the possibility for the
parties to arbitrate certain types of disputes (objective
arbitrability) or for the state or public legal entities to enter
into an arbitration agreement (subjective arbitrability).

Objective arbitrability

The arbitrability of commercial disputes is widely recognized
in Belgium. According to article 1678 of the Judicial
Code, any dispute which has arisen or may arise out of a
specific legal relationship, and in respect of which a
compromise agreement may be made, may be the

subject of an arbitration agreement.

Subject to certain restrictions and limitations, which are
generally recognized in most European countries, and which
reserve exclusive competence for certain issues to European
Union or national courts or authorities, even antitrust,
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intellectual property, and bankruptcy disputes are arbitrable.

Specific legislation restricts the arbitrability of disputes in

certain areas of law, such as:

[ labour law (see article 13 of the Law of 3rd July 1976
on employment contracts; and also article 1678.2 of
the Judicial Code, pursuant to which an agreement to
arbitrate labour disputes falling within the competence
of the Labour Courts as determined by articles 578 to
583 of the Judicial Code may only be concluded after
the dispute has arisen); or

[ insurance law (see article 36 of the Law of 25th June
1992 on insurance contracts).

[ law of 28 March 1984 on patents (disputes relating to
mandatory licences are excluded from arbitration.

The legal position is not always entirely clear as, for
example, in relation to the arbitrability of disputes arising
from the termination of exclusive distributorship
agreements of indefinite duration (see the Law of 27th
July 1961); or in relation to the Law of 13th April 1995



on commercial agents although, in this latter case, the
overwhelming majority of legal commentators seem rightly
to consider that such disputes are arbitrable.

Subjective arbitrability

According to article 1676.2 of the Judicial Code, “Anyone
who has the capacity or power to contract may conclude
an arbitration agreement”. The prohibition against public
legal entities concluding arbitration agreements, which
previously existed under the Judicial Code, has been
deleted. According to the new article 1676.2, public legal
entities are authorized to conclude an arbitration agreement,
provided that it relates to the settlement of disputes regarding
the formation or the performance of a contract. Such an
arbitration agreement is subject to the same conditions as
to its conclusion as the underlying agreement, whose
performance forms the subject matter of the arbitration
agreement. Furthermore, public legal entities may conclude
an arbitration agreement in respect of any matter determined
by law or by a Royal Decree deliberated by the Council of
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Ministers. The Royal Decree may also determine the conditions
and the rules to be complied with in relation to the
conclusion of the agreement.

Belgium is also a party to the 1961 Geneva Convention,
whose article 1I(1) provides that “In the cases referred to in
article I(1) of this Convention, legal persons considered by the
law which is applicable to them as legal persons of public law
have a right to conclude valid arbitration agreements”.

Separability of the arbitration agreement
According to Belgian law, an arbitration clause is entirely
autonomous from the underlying commercial agreement.
Therefore, unless the arbitration clause itself can be avoided,
it remains valid even if the underlying agreement is null
and void or has been terminated. Article 1697 of the
Judicial Code provides that “[a] ruling that a contract is
invalid shall not ipso iure entail the nullity of the arbitration
agreement contained in it”. In other words, the validity of
the arbitration clause has to be determined separately from
the validity of the main agreement.



Composition of the arbitral tribunal

Constitution of the arbitral tribunal

According to article 1681 of the Judicial Code, the arbitral
tribunal must be composed of an uneven number of
arbitrators. There may be a sole arbitrator.

The sole arbitrator or the panel, as the case may be,
are appointed by the parties themselves or by an
arbitral institution as provided by the parties in their
arbitration agreement.

The challenge of arbitrators and the
appointment of substitute arbitrators
Arbitrators may be challenged when circumstances exist
that give rise to justifiable doubts as to their impartiality
or independence. However, a challenge is possible only
for reasons which a party becomes aware of after the
appointment has been made (article 1690).

When institutional arbitration rules apply, the challenge is
normally governed by the procedures contained in these
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arbitration rules. In an ad hoc arbitration, article 1691.2 of
the Judicial Code provides for notification of the challenge
to the arbitrator concerned. If he does not resign, the
issue must be brought before the Court of First Instance
(Tribunal de Premiére Instance) by the party bringing the
challenge. The decision of the court may be appealed.

In case the arbitrator resigns, or if the challenge is
allowed by the court, the arbitrator shall be replaced
according to the same rules as governed his
appointment. However, if he has been named in the
arbitration agreement, the agreement shall terminate
ipso iure, unless the parties have provided otherwise.

Arbitrators’ fees, expenses and immunity
There is no specific provision in Belgian arbitration law
which deals with the issue of arbitrators’ fees and
expenses. It is therefore up to the parties to determine in
their arbitration agreement how the fees and expenses
will be advanced by and finally allocated between the
parties. If the arbitration agreement does not address



this issue, it is generally accepted that the arbitrators
themselves have the power to determine the amount of
their fees as well as the party or parties who will finally
bear them. In practice, it is often the rule that “costs
follow the event”.

In case of an arbitration conducted under the rules of an
arbitral institution, the matter will generally be dealt with
in the rules of the arbitration institution.

There is no general immunity protecting arbitrators from
claims by the parties. Arbitrators may be liable in case of
wrongful performance of their duties (e.g., non compliance
with certain deadlines; refusal to file the original copy of the
award with the Court of First Instance; failure to decide
certain issues, non-observance of certain mandatory
provisions relating to the award, etc). As in any other case
of wrongful performance, the claimant will have to prove
the existence of a default committed by the arbitrator, the
existence of damage and the causal link between the
default and damage.
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Jurisdiction of the arbitral tribunal

Competence to rule on its own jurisdiction
Under article 1679.1 of the Judicial Code, a court
“seized of a dispute which is the subject of an arbitration
agreement shall, at the request of a party, declare that it
has no jurisdiction, unless, in relation to the dispute, the
agreement is not valid or has come to an end”. Article
1679.1 further provides that such an objection of lack of
jurisdiction must be raised in limine litis, i.e., before any
other argument.

A party to a valid arbitration agreement may, therefore,
invoke lack of jurisdiction if the other party starts court
proceedings in relation to a matter which is the subject of
an arbitration agreement. This is in line with the provision
in article Il of the 1958 New York Convention.

However, pursuant to article 1697.1 of the Judicial Code,
“The arbitral tribunal may rule on its own jurisdiction and
may, for this purpose, examine the validity of the



arbitration agreement”. Article 1697.3 further provides
that “The decision by which the arbitral tribunal declares
that it has jurisdiction may only challenged ... together
with the final award and by the same procedure ...".
Arbitrators therefore have competence to rule on their
own jurisdiction (principle of Kompetenz-Kompetenz).
However, such a ruling is subject to judicial control.

Power to order interim measures

Article 1696.1 of the Judicial Code (inserted into the
Code by the 1998 Law) gives arbitrators the power to
order interim or protective measures, with the exception
of an attachment of goods (which remains within the
exclusive jurisdiction of the courts).

However, this provision does not bar the parties from
introducing an action for interim or protective measures
before the state courts (article 1679.2 of the Judicial
Code). This applies, in particular, in the case of urgent
matters, which require the recourse to summary

proceedings, when for instance the time required to
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convene the arbitrators and have the issue decided by
them would make their intervention belated. However,
once the arbitral tribunal is constituted, the Belgian courts
will generally refuse to entertain jurisdiction in relation to
interim measures, save in very exceptional cases.

Conduct of arbitral proceedings

Commencement of arbitration

Article 1683 of the Judicial Code provides that a party
who wishes to initiate arbitration must give notice to the
other party. The notification, which will take the form of a
request (requéte), must refer to the arbitration agreement
and specify the subject matter of the dispute where this
has not already been done in the arbitration agreement.

Where more than one arbitrator has to be appointed by
the parties, the notification must also specify the name(s)
of the arbitrator(s) to be appointed by the claimant. It
must also contain an invitation to the respondent to
nominate the arbitrator(s) which he intends to appoint. If



the panel is to be appointed by a third party (an arbitration
institution, the court, or another appointing body), that
third party should also be notified and be invited to make
the required appointment(s).

Article 1683.4 further provides that the appointment of an
arbitrator may not be withdrawn once notification has
been given. The notification must be in writing and sent
by registered post (article 32 of the Judicial Code). It has
the effect of setting the arbitration proceedings in motion.

General procedural principles and the

place of arbitration

Article 1693 of the Judicial Code provides that “Without
prejudice to the provisions of article 1694, the parties may
agree on the rules of the arbitral procedure and on the place
of arbitration”. The parties and the arbitral tribunal are free
to organize the arbitral procedure as they see fit, as long as
the procedure respects the principle of equality between the
parties, the right of defense, and the right to a fair hearing.
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Failing such an agreement between the parties within the
time limits fixed by the tribunal, the arbitration procedure and
the place of arbitration are determined by the arbitrators.
If the place of arbitration has not been fixed by the parties
or the arbitrators, the place stated in the award shall be
deemed to be the place of arbitration.

Unless the parties have agreed otherwise, the arbitral tribunal
may, after consultation with the parties, hold hearings and
meetings at any other place which seems appropriate.

The chairman of the arbitral tribunal presides at the

hearings and conducts the proceedings.

Pursuant to article 1694.1, the arbitral tribunal shall “give
each party an opportunity to substantiate his claims and to
present his case”. Article 1694.4 further provides that
each party may appear in person or represented by a
lawyer or any person of his choice, approved by the
arbitral tribunal.



Procedural powers of the tribunal

Pursuant to article 1696.2 of the Judicial Code, the
arbitral tribunal is free to determine the admissibility of
evidence and its evidentiary weight, unless the parties
have agreed otherwise. Article 1696.3 of the Judicial
Code provides that the arbitral tribunal may order the
hearing of witnesses, an appraisal by experts, a site visit,
and the appearance of parties in person; it may also accept
an oath as being decisive or may request a supplementary
oath. Finally, it may order the production of documents
held by a party in accordance with the conditions provided
in article 877 of the Judicial Code.

The tribunal may not, however, order the verification of
signatures, rule on an objection relating to the production
of documents, or upon the alleged forgery of documents.
In these cases, the tribunal will leave it to the parties to
take the matter to the Court of First Instance for a ruling
and the arbitration will ipso iure be suspended until the
date on which the arbitral tribunal receives notification
of the final decision on the matter.
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Finally, article 1709bis of the Judicial Code authorizes the
arbitrators to impose a fine (astreinte) on a party which
does not comply with its decisions or orders, to put this
party under pressure. This is a very original and efficient
feature of the Belgian legislation. These fines have been
used by Belgian courts for many years and they have
proved to be a very efficient means of ensuring compliance
with court orders. In case of non compliance, the fine
has to be paid to the other party. Difficulties in executing
the astreinte are decided by the seizure judge (juge des
saisies) in accordance with articles 1385bis to octies of
the Judicial Code. Astreintes may not be imposed to
ensure compliance with decisions ordering the payment
of sums of money.

Language of arbitration

The language of the arbitration is determined by the
parties. It is quite common in Belgium to have arbitration
proceedings conducted in more than one language (e.g.,
French and English).



Third party intervention and consolidation

of proceedings

Pursuant to article 1696bis.1, any affected third party may
upon written request addressed to the arbitral tribunal
intervene in the arbitration proceedings. The arbitral
tribunal shall communicate the request to the parties.
Pursuant to article 1696bis.2, a party may also serve a
notice of intervention to a third party.

In order to be admitted, the intervention or joinder of a third
party requires an arbitration agreement between the third

party and the original parties to the dispute. Furthermore, it
is subject to the unanimous consent of the arbitral tribunal.

As far as multi-party arbitrations and consolidation of
proceedings are concerned, the solution contained in article
12 of the arbitration rules of the Belgian Centre for the Study
and Practice of National and International Arbitration
(CEPANI) is worth mentioning. It provides as follows:

“When several contracts containing the Cepani arbitration
clause give rise to disputes that are closely related or
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indivisible, the Appointments Committee or the Chairman
of Cepani shall be empowered to order the consolidation

of the arbitration proceedings.

This decision shall be taken, either at the request of the
arbitrator or arbitrators, or, prior to any other measure, at
the request of the parties or of the earliest petitioner, or

even on Cepani’s own motion.

If the request is granted, the Appointments Committee or
the Chairman of Cepani shall appoint the arbitrator or
arbitrators who shall decide the consolidated disputes. If
necessary, the said Committee or said Chairman shall

increase the number of arbitrators to a maximum of five.

The Appointments Committee or the Chairman of Cepani
shall make their decision after having summoned the
parties and, if need be, the arbitrators already appointed.

The said Committee or the said Chairman may not order
the consolidation of disputes in which an interim award,
or an award on admissibility, or an award on the merits of
the claim has already been rendered.”



Submissions, oral hearings and written
proceedings, default by parties

According to article 1694 of the Judicial Code, the arbitral
tribunal shall give each party an opportunity to substantiate
its claims and to present its case. It shall make its award
after oral proceedings, although the procedure may be in
writing where the parties have so agreed or in so far as
they have waived the requirement for oral proceedings.

Default proceedings are dealt with in article 1695, which
provides that if, without legitimate cause, a party properly
summoned does not appear, or does not present its case
at the date fixed for the hearing, the arbitral tribunal
may proceed and render an award, unless the other
party requests a postponement.

Evidence

While it is not common to call witnesses in court
proceedings in Belgium, this is, however, becoming more
and more usual in arbitration proceedings, especially if
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the parties have elected to a follow a common law type
of procedure.

By providing in the new article 1696.2 that “Unless the
parties have agreed otherwise, the arbitral tribunal is free to
determine the admissibility of evidence and its evidentiary
weight”, the legislator intended to allow maximum
flexibility in the organization of the arbitral procedure.

Making of the award and
termination of proceedings

Choice of law

The section on arbitration in the Judicial Code does not
contain any rules regarding the choice of the law
applicable to the substance of the dispute. This issue is
governed by the general conflict of law rules under
Belgian law. If the parties have agreed to submit their
dispute to a specific law, this choice will be upheld by
the arbitral tribunal. Absent such a choice, the arbitral
tribunal will determine the applicable law.



Procedure

In an institutional arbitration, the procedure will be
determined by the arbitration rules of the institution.

The terms of reference agreed upon by the parties will
often provide that, for any matters which are not covered
by those rules, the procedure will be determined by the
arbitral tribunal after consultation with the parties. In this
case, the procedural rules of the seat of the arbitration will
have subsidiary character and will apply only to the extent
that they are mandatory.

In ad hoc arbitration proceedings, the parties will generally
refer to the rules of arbitration procedure contained in the
sixth part of the Judicial Code or to the UNCITRAL
Arbitration Rules.

Merits

Article 1700 of the Judicial Code provides that, unless the
parties have agreed otherwise, the arbitrators shall decide
a dispute in accordance with the rules of law.
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The possibility for the arbitral tribunal to sit as amiable
compositeur is no longer restricted, except when a public
legal entity is a party to the arbitration agreement. In that
case, the arbitrator must apply strict rules of law. Under
the former article 1700, a provision stating that the
arbitrators would decide the case as amiables
compositeurs, was valid only if agreed upon after the
dispute had arisen.

Decision making by the tribunal
Although it is quite unusual, the parties may set out in
their arbitration agreement the rules to be followed by the
arbitrators in order to reach a decision. In the absence of
such an agreement, articles 1701.1 to 1701.3 of the
Judicial Code set out the following rules:
[ the decision must be made by an absolute majority
of votes;
[ the parties may give the chairman of the tribunal a
casting vote, in case no majority can be found,;



[ on monetary matters, if no majority can be found for a
specific amount, the votes expressed for the highest
amount shall be counted as votes for the next lowest
sum, until a majority is obtained.

Dissenting opinions are not authorized in Belgium.
The deliberations of the tribunal are confidential.

Form, contents and effect of the award

An award must be in writing and must be signed by the
arbitrators, or at least by a majority of them. If an
arbitrator is unable or unwilling to sign, that fact must
be recorded in the award.

In addition to the operative part, the award must contain
the following information (article 1701.5):

[ the name and address of the arbitrator(s);

[ the names and addresses of the parties;

[ a description of the subject-matter of the dispute;

[ the date on which the award was made; and

[ the seat of the arbitration and place where the award

was made.
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The reasons for the award must be stated (article
1701.6), even where the arbitrators act as amiables
compositeurs. The parties may not discharge the arbitrators
from this obligation.

The chairman of the tribunal must notify the award to the
parties (by sending them a signed copy of the award) and
deposit the original award with the registrar of the Court
of First Instance of the place of the arbitration (article
1702). The parties may waive this latter requirement.

Unless the award is against public policy, or the dispute
was not capable of settlement by arbitration, an arbitral
award has the force of res judicata once it has been
notified to the parties and may no longer be contested
before the arbitrators (article 1703).

In the event that the parties did agree in their arbitration
agreement on an appeal procedure, an award may be
provisionally enforced, notwithstanding any appeal, if the

arbitrators have so ordered. The arbitral tribunal may also



order that the provisional enforcement of the award shall
be subject to provision of a guarantee (article 1709).

Settlement

The parties may settle their dispute at any time. At their
request, the arbitral tribunal may record their settlement in
a consent award. The parties should include in their
settlement a provision for the final allocation of the costs
of the arbitration between them.

Termination of proceedings

According to article 1702.3 of the Judicial Code, the
arbitrators’ appointment comes to an end when the final
award terminating the proceedings has been notified to
the parties and has been deposited with the registrar of
the Court of First Instance (save where the parties have
waived this latter requirement).

Costs

The Judicial Code does not deal with the issue of the costs
of the arbitration. It is up to the parties to provide for the
allocation of costs in their arbitration agreement. If there is
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no such provision, the final allocation of the costs of the
arbitration will be decided upon by the arbitrators.

Correction and interpretation of the award
Article 1702bis contains the rules applicable to the
correction or interpretation of the award.

Any party may, within thirty days of notification of the
award (unless the parties have agreed another time limit),
request the tribunal to correct any clerical error, error in
computation, typographical error or any error of a similar
nature in the award. If so agreed by the parties, a party
may request the arbitral tribunal to give an interpretation
of a specific point or part of the award. In both cases, the
request must be notified to the other party.

If the tribunal considers the request to be justified, it shall
make the correction or give the interpretation within thirty
days of receipt of the request (or within such extended
period of time as decided by the tribunal). The tribunal’s
decision is deemed to be a part of the award.



The tribunal may also, within thirty days of the award,
correct the award on its own initiative.

When it is no longer possible to bring together the
arbitrators, the request for correction or interpretation of
the award shall be made to the Court of First Instance
whose President has jurisdiction to grant the exequatur
in accordance with the provisions of the Judicial Code
(see further below).

The role of the courts

The jurisdiction of the courts

According to article 1717 of the Judicial Code, the court
designated in the arbitration agreement or in a later
agreement, concluded before the parties have chosen the
place of arbitration, is competent to apply the arbitration
provisions of the Judicial Code. In the absence of such an
agreement between the parties, the court which has
jurisdiction is the court of the place of the arbitration.

If the parties have not chosen a place of arbitration,
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jurisdiction lies with the court which would have been
competent to decide the dispute had it not been
submitted to arbitration.

Various provisions of the Judicial Code give competence
to local courts to deal with specific issues upon
application of one of the parties, including:

[ appointment of an arbitrator (article 1684);

| challenge of an arbitrator (article 1691);

[ refusal of a witness to appear (article 1696.4);

[ verification of signatures, objections relating to the
production of documents or the alleged falseness of
documents (article 1696.5); and

| determination of the time period within which the
award must be rendered (article 1698).

Stay of court proceedings
This issue is dealt with in article 1679.1 of the Judicial
Code, see above.



Preliminary rulings on points of jurisdiction
As already mentioned above, the arbitral tribunal is
competent to determine its jurisdiction to decide a
dispute, subject to judicial review in the context of the
procedure for setting aside an award.

Interim protective measures

Article 1679.2 of the Judicial Code provides that an
application to the court for conservatory or provisional
(interim) measures is not incompatible with an arbitration
agreement and shall not imply a waiver of the agreement.
Such an application can also be made in the course of
arbitration proceedings if it would not be possible or
practicable to convene a session of the arbitral tribunal in time
for the purpose of granting an interim protective measure.

Obtaining evidence

When the tribunal has ordered a hearing and the witnesses
do not appear voluntarily, or refuse to take the oath or to
testify, the arbitral tribunal will authorize the parties or one
of them, to request the Court of First Instance to appoint
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a juge-commissaire who will be in charge of hearing the
testimony (article 1696.4). It is also possible, albeit unusual,
for a party to the arbitral proceedings to apply to the local
courts to obtain an order for the production of documents,
especially from a third party.

Challenging the award before the courts

The Law of 27th March 1985 had eliminated the
possibility of setting aside an award made in Belgium
when none of the parties was an individual with Belgian
nationality or a residence in Belgium, or a legal entity
incorporated in Belgium or having a branch or place of
business in Belgium. This provision has however been
repealed by the 1998 Law.

The new article 1717.4 of the Judicial Code now provides that:
"The parties may, by an express statement in the
arbitration agreement, or by a subsequent agreement,
exclude any recourse right to apply for an arbitral award
to be set aside when none of the parties is either an



individual having the Belgian citizenship or residing in
Belgium, or a legal person having its principal place of
business or a branch there".

The notion of an "express statement" in article 1717.4
must be strictly interpreted: a reference by the parties in
the arbitration agreement or in the terms of reference to
arbitration rules which provide for a waiver of any right of
recourse does not amount to such an "express statement".
The parties should, therefore, be advised to state expressly
that they waive all rights to apply to have the award set
aside, either in their arbitration agreement, or later, for
example, in their terms of reference.

If proceedings for the setting aside of an award are
available, or have not been excluded, they may only be
started in the cases mentioned in article 1704 of the
judicial Code. The grounds for setting aside the award
are listed in article 1704 of the Judicial Code:

[ the award is contrary to public policy;

[ the non-arbitrability of the dispute;
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the non-existence of a valid arbitration agreement;
the arbitral tribunal exceeded its jurisdiction;

failure to decide one or more of the issues in dispute;
irregularity in the constitution of the arbitral tribunal,
failure to observe a mandatory rule of arbitral procedure;

disregard of the formalities set-out in article 1701.4,
(which provides that an award shall be in writing and
signed by the arbitrators; that if one or more arbitrators
are unable or unwilling to sign, this must be recorded in
the award that the number of signatures on the award
must at least represent a majority of the arbitrators);
absence of reasons or contradictions in the reasons; or

—~— .

award obtained by fraud.

Actions for an award to be set aside are, however, very
rare and are also very rarely successful.

Proceedings for setting aside an award are commenced
by way of request (requéte) before the Court of first
Instance (Tribunal de Premiére Instance). The decision of
the court is subject to appeal.



Reference should finally be made to article 1703.2 of the
Judicial Code which provides that an appeal against an
arbitral award may only be made if the parties have
expressly provided for such a possibility in the arbitration
agreement. Such provisions are rather unusual except in
some industry specific arbitrations.

Recognition and enforcement of awards

Domestic awards
The enforcement of domestic awards is governed by
articles 1710 to 1718 of the Judicial Code.

In order to be enforceable, a domestic award must be
granted exequatur (a formal authorization of enforcement)
by the President of the Court of First Instance of the place
of the arbitration, acting upon the request of one of the
parties. At this stage, the party against whom enforcement
is sought is not a party to the application.

The petitioner must submit the original award and the
original arbitration agreement, or certified copies thereof,
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as well as sworn translations in the language of the
relevant Region (depending on the circumstances, French,
Flemish or German), if it is in a language other than the
language used in the courts of that Region.

The President of the court will grant the exequatur when
the award is no longer open to appeal before the arbitrators
or if the latter have made an order granting provisional
enforcement notwithstanding an appeal. The President’s
decision is enforceable notwithstanding any recourse rights.

The President of the court shall dismiss the request if the
award or its enforcement is contrary to public policy or if
the dispute was not capable of settlement by arbitration. If
the request is dismissed, the petitioner may, within one
month of the notification of the dismissal of the request,
lodge an appeal against the decision before the Court of
Appeal. The party against whom enforcement is sought
receives notification of the appeal and the proceedings
thereafter continue inter partes.



If the President of the court grants the exequatur, his
decision must be served on the party against whom
enforcement is sought. The latter has one month from
the date of such service to appeal the decision
(opposition). The appeal is heard by the Court of First
Instance. Its decision is subject to appeal by the losing
party to the Court of Appeal.

Foreign awards
Belgium has ratified the 1958 New York Convention.

In relation to awards originating from countries which
have not ratified the 1958 New York Convention, the
enforcement procedure is set out in articles 1719 to
1723 of the Judicial Code, whose provisions are to a
large extent similar to those applicable to the
enforcement of domestic awards. A party seeking
enforcement of a foreign award may always base its
reguest on these provisions, in accordance with article VIl
of the 1958 New York Convention, even if the latter

u 19 CMS Guide to Arbitration in Europe

would apply, if it considers that the above rules are more
favorable than those contained in the convention.

The request for exequatur must be submitted to the
President of the Court of First Instance of the place where
the party against whom enforcement is sought has its
domicile or residence, or if it has no domicile or residence
in Belgium, of the place where the award will be enforced.
The petitioner elects domicile in the court’s district.

The petitioner must submit the original award and the original
arbitration agreement, or certified copies thereof, as well as a

sworn translations of said documents where required.

Unlike in the procedure for the enforcement of domestic
awards, the President of the court may call the parties to
hear their arguments on the request. However, even in
the unusual event that he takes this step, the procedure
remains ex parte at this stage.



The President of the court refuses to grant exequatur if:

[ the arbitral award is still open to appeal before the
arbitrators and if the arbitrators have not ordered
provisional enforcement notwithstanding any such appeal;

[ the award or its enforcement is contrary to public policy;

[ the dispute was not capable of settlement by
arbitration; or

[ there is a ground for setting aside the award as
provided in article 1704.

If the application is refused, the petitioner may, within one
month of the notification of the dismissal of the request,
lodge an appeal against the decision at the Court of Appeal.
The appeal has to be notified to the party against whom
enforcement is sought and the proceedings thereafter
continue inter partes.

If the President of the court grants exequatur, his decision
must be served on the party against whom enforcement is
sought. The latter has one month from the date of service
to appeal the decision (opposition). The appeal will be
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heard by the Court of First Instance. Its decision is subject
to appeal to the Court of Appeal.

All decisions of the Court of Appeal are subject to review
by the Supreme Court (Cour de Cassation) in a very limited
number of cases (violation of a point of law or of
substantial legal formalities).

Conclusion

The Belgian law on arbitration may be characterized as
modern and flexible. It gives the parties a wide discretion
as to the arbitral procedure to be followed.

There is in Belgium no tradition of interference of local
courts in arbitration proceedings. Moreover, the courts’
attitude in proceedings for the setting aside or
enforcement of arbitral awards is invariably inclined

in favorem arbitrandum.

This probably explains why Brussels is more and
more frequently chosen as the seat of major

international arbitrations.
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Arbitration in the Czech Republic

CMS Cameron McKenna

Historical background

Commercial arbitration in the Czech Republic has
undergone a renaissance since 1995. The pre-communist
Czechoslovak legal roots were strongly influenced by the
Austro-Hungarian legal system and prior to 1939

commercial arbitration was well established.

After the communist reformation of the Czechoslovak legal
system, only foreign trade disputes between state trading
organisations of the member states of the Council for
Mutual Economic Assistance (“COMECON") could be

referred to arbitration before the Permanent Court of
Arbitration attached to the Czechoslovak Chamber of
Commerce. Such arbitrations were governed by the relevant
provisions in the 1972 Moscow Convention, the 1963
Arbitration Act, and the 1963 Civil Procedure Code." Since
the division of Czechoslovakia and the creation of the Czech
Republic in 1993, the Permanent Court of Arbitration now
operates under the name of the Arbitration Court Attached
to the Economic Chamber of the Czech Republic and the
Agricultural Chamber of the Czech Republic (“the
Arbitration Court”).

' In addition, Act No. 121/1962 Coll. on Economic Arbitration established a system under which it was possiblefor disputes between Czechoslovak companies to be dealt with by
the by use of a sole arbitrator (section 32(7)), if the subject matter of the dispute amounted to be less that 500,000 CZK. This system, however, bore few similarities to arbitration

proceedings as understood today, and was utilised infrequently.
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Following the velvet revolution of 1989, as part of an
extensive programme of legal reform, a legislative commission
was formed with the task of producing a new arbitration law.
It was hoped that modernisation of the law of arbitration
would help to secure inward foreign investment by providing
an internationally acceptable and politically neutral system of
commercial dispute resolution. There was also a concern that,
in the post-communist era, an increasing number of foreign
investment contracts were providing for arbitration abroad
(e.g., in Vienna or London) rather than in the Czech Republic.

As a result, the new Czech Arbitration Act 1994 (Act No
216/1994 Coll. on Arbitral Proceedings and Enforcement
of Arbitral Awards “the Arbitration Act” or “the Act”) was
adopted. The Arbitration Act is based on the old 1963
legislation and, in contrast with the new arbitration laws
in many jurisdictions elsewhere in Central and Eastern
Europe, it is not based on the UNCITRAL Model Law
although many of the underlying concepts and procedural

provisions are similar.
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The Arbitration Act brought about wide-ranging changes
to the Czech arbitration regime. A key change effected by
the Arbitration Act was to enable domestic as well as
international disputes to be referred to arbitration. It also
widened the range of disputes which are capable of being
arbitrated. These are significant changes from the old law
which, as explained above, restricted the use of arbitration
to disputes arising from international trade agreements

between state trading organisations.

The Arbitration Court remains the premier permanent
arbitration institution in the Czech Republic for the resolution
of both domestic and international disputes. It adopted two
new sets of Rules in 1996: one concerning international
arbitration (“the Rules”), and the other concerning internal
arbitration. The rules contain differences on various issues
including the fees charged and the language and place in
which proceedings are heard. Both rules provide a
comprehensive framework for commercial arbitrations in
the Czech Republic. Since 1994, the Arbitration Court no



longer has a monopoly in relation to institutional
arbitration and arbitrations under the rules of other
international arbitral institutions, such as the London
Court of International Arbitration (LCIA) or the
International Chamber of Commerce (ICC) are now
also permitted in the Czech Republic, as are ad hoc
arbitrations, including arbitrations under the UNCITRAL
Arbitration Rules.? This overview will focus on the
statutory provisions which apply under the Arbitration
Act to the extent that the parties have not (validly)
agreed the application of institutional arbitration rules or
otherwise determined the applicable procedural rules
governing the arbitration proceedings. However, the
Rules of the Arbitration Court will also be mentioned

where they contain provisions of particular interest.

Scope of application and general
provisions of the Arbitration Act

Scope of application

Pursuant to the transitional provisions in section 48 of the
Arbitration Act, the Act governs all arbitral proceedings
taking place under arbitration agreements made after 1st
January 1995. Arbitrations arising from agreements made
before 1st January 1995 will continue to be governed by
the 1963 legislation, regardless of when proceedings are
started. The 1963 legislation will therefore continue to

be in use for some years to come.

The 1963 Civil Procedure Code, as amended by the
Arbitration Act, also continues to apply to arbitral
proceedings, subject to any expressly incorporated
institutional rules, such as those of the Arbitration Court
or of the ICC. Where the arbitration involves foreign

2 Since 2002, Act No. 229/2002 Coll. has established the position of a so-called “financial arbitrator” in order to deal with disputes between banks and their clients
This Act ws adopted to meet the requirements set in Section 10 of the Directive 97/5/ES and Recommendation No. 98/257/ES

H 3 CMS Guide to Arbitration in Europe



parties or elements, the 1963 Private International Law
and Law of International Procedure Act, which deals with
conflicts of law issues also applies.

General principles

The general principles of Czech Arbitration law include:

[ Section 18 of the Arbitration Act provides that the
parties shall have equal standing in the arbitral
proceedings and shall be given full opportunity of
presenting their respective cases.

[ Section 19 of the Arbitration Act provides that the parties
shall be free to agree on the procedural rules to be
followed in the arbitration proceedings. In international
arbitrations, the parties are also free to determine the
law applicable to the substance of their dispute.

[ In addition to the general principle as expressed in
Section 1 of the Arbitration Act, a number of further
provisions of the Arbitration Act are designed to ensure
the independence and impartiality of arbitrators.

hei -
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Section 19(3) of the Arbitration Act provides that the
arbitration hearings are not public and arbitrators have a
statutory duty of confidentiality (section 6 of the
Arbitration Act).

Domestic and international arbitrations

The Arbitration Act contains in Part 5 (sections 36 to 40),
under the heading “Relations to Foreign Countries”,
additional specific provisions which apply to international
arbitrations. They address such matters as the validity of the
arbitration agreement, choice of law, and the recognition
and enforcement of foreign arbitral awards; these subjects
will be addressed further below in the relevant context.

The arbitration agreement

Formal requirements

Section 3 of the Arbitration Act requires arbitration
agreements to be made in writing. An arbitration
agreement made by telegram, telex, or other electronic
means, enabling the contents of the agreement to be



ascertained, and the parties to the agreement to be
determined, is deemed to have been made in writing.

If the arbitration agreement is contained in general terms
and conditions governing the main contract to which the
arbitration agreement applies, then the arbitration
agreement is validly concluded if the offer of the main
contract is accepted by the other party and there is no doubt
that this acceptance extends to the arbitration agreement.

Section 2(5) of the Arbitration Act clarifies that the
arbitration agreement also binds the legal successors of
the parties thereto, unless expressly otherwise agreed.

In international arbitrations, the arbitrability of disputes to
be resolved in the Czech Republic is determined according
to Czech law pursuant to section 36(1) of the Act. However,
according to section 36(2), the arbitration agreement will
be valid if its form complies either with Czech law or the
law of the place where the arbitration agreement was made.
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Arbitrability

Pursuant to section 2(3) of the Arbitration Act, an
arbitration agreement may be entered into either in
relation to a specific already existing dispute, or in
relation to future disputes arising out of a given legal
relationship. Unless expressly excluded by the arbitration
agreement, the arbitration agreement is binding on the
legal successors of the parties to the original agreement.

Section 1(1) of the Arbitration Act further provides that
most disputes relating to “property” are arbitrable. The
precise ambit of this term is unclear, but it is generally
accepted to include most claims of a financial or monetary
nature. Generally, an arbitration agreement may be validly
entered into if the parties are free at law (in particular
pursuant to section 99 of the 1963 Civil Procedure Code)
to conclude a settlement in respect of the subject matter
of the dispute referred to arbitration.



Accordingly, only disputes regarding to personal status (such
as divorce, annulment of marriage, paternity, etc), cases
where court proceedings can be initiated in the absence of
a motion (i.e., cases involving care of minors, legal capacity,
guardianship, inheritance, etc), or cases in which the
substantive law does not permit an agreement between
the parties which is contrary to mandatory statutory
reguirements, are not arbitrable. This also covers disputes
relating to the enforcement of decisions, or disputes arising
as a result of bankruptcy proceedings or receivership.

Composition of the arbitral tribunal

Constitution of the arbitral tribunal

Pursuant to section 4 of the Arbitration Act, both Czech

and foreign citizens may act as arbitrators, provided they
are of full age and enjoy capacity to act under the law of
their country, or under the law of the Czech Republic.

The appointment of arbitrators is dealt with in section 7 of
the Arbitration Act. The parties are free to determine the

hel
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number of arbitrators in the arbitration agreement. The
arbitration agreement should also set out the identity of the
arbitrators, or otherwise how the number of arbitrators
shall be determined, and the arbitrator shall be appointed.
The final number of arbitrators must always be uneven.

If the parties have not made any provision in relation to the
number and appointment of arbitrators in the arbitration
agreement, each party shall be entitled to appoint one
arbitrator. The party appointed arbitrators shall then select
the presiding arbitrator to act as president of the tribunal.

Section 8 of the Arbitration Act requires a proposed
arbitrator to disclose to the parties or to the court forthwith
all circumstances which are likely to give rise to serious
doubts as to his impartiality and which would disqualify
him from acting as arbitrator.

Section 9 of the Arbitration Act sets out the procedure to
be followed in the event that a party who has to appoint
an arbitrator fails to do so within 30 days of receipt of an



invitation by the other party to make the appointment,
or if the party appointed arbitrators are unable to agree
on the person of the president of the arbitral tribunal.
Unless otherwise agreed by the parties in their arbitration
agreement, the court shall in such circumstances appoint
the arbitrator or president of the arbitral tribunal, as the
case may be. The application to the court for such
nomination may be made by any party to the proceedings
or any of the arbitrators already appointed.

The Rules provide in section 3(2) for arbitral tribunals to
consist of three arbitrators (or a sole arbitrator, if so agreed
by both parties to the proceedings,) and set out in section
21 the appointment procedures to be followed, including
a provision in relation to multi-party disputes. Generally,
if the parties or the party appointed arbitrators fail to
make an appointment, the appointment will be made by
the president of the Arbitration Court.
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The challenge of arbitrators

Section 11 of the Arbitration Act provides that an arbitrator
who has been named in the arbitration agreement or
appointed by the parties shall be disqualified from hearing
the dispute if circumstances giving rise to serious doubts
as to his impartiality are disclosed at a later date. Section
12(1) of the Arbitration Act requires the arbitrator to resign
from his office in the event that such circumstances are
disclosed. If he fails to do so, the parties have the right
pursuant to section 12(2) to agree on the further steps
to be taken in respect of the arbitrator’s disqualification.
In addition, either party has the right to apply to the
court for a disqualification order.

The detailed challenge procedures in section 22 of the
Rules give each party the right to challenge any of the
arbitrators, experts or interpreters employed in the
proceedings, on the grounds that, in its opinion, they are
biased, or if it may be presumed that they are directly or
indirectly interested in the outcome of the proceedings.



The appointment of substitute arbitrators

In the event that an arbitrator already appointed by the
parties resigns from his office, or is otherwise no longer in
a position to exercise his function, section 9(2) of the
Arbitration Act states that the court shall appoint a new
arbitrator upon application of any party, or of another
arbitrator, unless otherwise agreed by the parties. When
making the substitute appointment, the court is required
by section 10 of the Arbitration Act to take into
consideration circumstances guaranteeing the arbitrator’s
independent and impartial decision making.

Arbitrators’ fees, expenses and immunity

The Arbitration Act does not contain express provisions
regarding the fees and expenses of the arbitrators or their
liability for breach of duty. In ad hoc arbitrations, the
arbitrators’ fees and expenses (including a payment
schedule) will be determined by agreement between the
parties and the arbitrator.

hel
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In institutional arbitration proceedings, the arbitrators’ fees
and expenses will generally be determined by the rules and
fee schedules applied by the relevant institution. In relation
to proceedings before the Arbitration Court, the relevant
provisions on payment of arbitration fees, costs, etc, are set
out in the Annex to the Rules. The arbitration fees are calculated
by reference to the value of the claim although other factors,
such as the number of parties and arbitrators, are also taken
into account. The arbitration fee is payable upon filing of
the statement of claim or counterclaim as the case may be.
A lump sum payment on account of administrative costs
will also be requested from the claimant.

Jurisdiction of the arbitral tribunal

Competence to rule on its own jurisdiction

The scope of the tribunal’s jurisdiction is determined in the
first instance by the terms of the arbitration agreement
between the parties. Section 15(1) of the Arbitration Act
provides that the arbitrators have the power to rule on



their own jurisdiction. If the arbitrators come to the
conclusion that they lack the necessary jurisdiction, they
shall make a decree of discontinuance.

Pursuant to section 15(2) of the Arbitration Act, an
objection by a party to the jurisdiction of the tribunal on
the grounds of the non-existence, invalidity, or termination
of the arbitration agreement must be raised no later than
when taking the first step in the proceedings relating to
the merits of the case, unless the objection is based on the
allegation that the subject matter of the dispute is not
arbitral. In that event, the objection can be raised at any
stage of the arbitral process. The right to object to the award
may otherwise be lost pursuant to section 33 of the Act.

In institutional arbitration proceedings, jurisdictional
challenges are decided according to section 23 of the
Rules by the Court of Arbitration pursuant to a reference
from the arbitral tribunal.
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Power to order interim measures

The Arbitration Act does not give the arbitrators power
to order preliminary measures such as injunctions. However,
see below as to the court’s jurisdiction to grant such matters
in support of the arbitral process.

Conduct of the arbitral proceedings

Commencement of arbitration

Pursuant of section 14(1) of the Arbitration Act, arbitral
proceedings shall be commenced by lodging a statement
of claim. The day on which the statement of claim is
lodged shall be the day of commencement of the arbitral
proceedings. Lodging a statement of claim with an
arbitral tribunal has the same legal consequences (e.g.,
with regard to limitation of claims) as if the same were
lodged with a court.

The statement of claim must be lodged in the case of
institutional arbitration with the permanent arbitration



court or, in ad hoc proceedings, with the president of the
arbitral tribunal, provided he has already been determined
or appointed. If the president of the arbitral tribunal has
not yet been determined or appointed, then the statement
of claim shall be lodged with any arbitrator already determined
or appointed (section 14(2) of the Arbitration Act).

Section 16 of the Rules contains parallel provisions for the
commencement of institutional arbitration proceedings but
requires the claimant to pre-pay the arbitration fees and a
lump sum to cover the administrative costs of the Arbitration
Court upon filing the statement of claim.

Procedural powers of the tribunal

Section 19 of the Arbitration Act expressly provides the
parties with freedom to agree on the procedural rules to
be followed in the arbitration. Such agreement by the
parties is binding on the arbitrators. To the extent that the
parties have not made provision for procedural issues in
their arbitration agreement, the Arbitration Act provides in
section 19(1) that procedural issues may be decided by the
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president of the arbitral tribunal, provided that the parties
or all arbitrators authorise him to do so. If no such agreement
has been made, the arbitrators shall be free to conduct the
proceedings in the manner they deem fit. Section 19(2) of
the Arbitration Act expressly provides that, when doing so,
the arbitrators shall avoid all superfluous formalities but
shall give full opportunities to the parties to present their
respective cases and shall make findings of fact on which
the decision is to be based.

Pursuant to section 30 of the Arbitration Act, the arbitrators
shall apply the provisions of the 1963 Civil Procedure Code
to proceedings pending before them in a reasonable
manner unless otherwise provided by the Arbitration Act.
The 1963 Civil Procedure Code therefore serves to provide
a fall-back position in the event that the Arbitration Act or
the arbitration agreement between the parties does not
contain any provision in relation to any given procedural
issue arising in the proceedings.



Place and language of arbitration

Section 17 of the Arbitration Act provides that the
arbitration proceedings shall be conducted at the place
agreed upon by the parties. If no such place has been
agreed, then the proceedings shall be conducted at the
place determined by the arbitrators. When determining
the place of arbitration, the arbitrators shall take the
legitimate interests of the parties into due consideration.

In institutional arbitration under the Rules, section 5 of
the Rules provides hearings are generally held at the seat
of the Arbitration Court in Prague, but on the initiative
of the arbitral tribunal or by agreement of the parties,
hearings may also be held elsewhere in the Czech
Republic or abroad.

The Arbitration Act does not contain an express provision
in relation to the language of the arbitral proceedings.
Generally, all hearings will be held and decisions be
made in the Czech (or Slovak) language. However, in
international arbitration proceedings, the proceedings
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may be held and decisions made in a language agreed
upon by the parties or determined by institutional
arbitration rules or the language of the contract from
which the dispute arose. Pursuant to sections 6 and 7 of
the Rules, similar provisions apply to arbitrations before
the Arbitration Court.

Submissions

The Act does not contain express provisions in relation to
the format, content or timetable of the parties’ submissions
to the arbitral tribunal. However, according to the above-
mentioned section 30 of the Act, in circumstances where
the Act does not make such express provision, sections 42
and 79 of the Civil Procedure Code will apply, if deemed
reasonable to do so, and govern the content of any
correspondence , (for instance, statements of claim). To
the extent that the arbitration agreement between the
parties does not set out the procedure to be followed,
this will be determined by the arbitral tribunal or the
president of the tribunal.



By contrast, sections 17 and 18 of the Rules sets out the
mandatory minimum and recommended additional
content of the statement of claim in proceedings before
the Arbitration Court. Upon filing, the statement of claim
will be reviewed by the secretary of the Arbitration Court
and, if necessary, the claimant will be invited to remedy
any defects pursuant to section 19 of the Rules. The
statement of defence is dealt with in section 20 of the
Rules. The statement of claim will generally have to be
answered by the defendant within 30 days of service.
Section 28 entitles the defendant to bring a counter-claim.
Detailed provisions on the service of documents are set
out in section 9 of the Rules.

Oral hearing and written proceedings,

default by the parties

Section 19(3) of the Arbitration Act requires the proceedings
to be oral, unless otherwise agreed by the parties. The
parties are therefore free to agree that all or part of the
arbitration proceedings shall be conducted in writing.
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Section 26 of the Rules makes detailed provision for the
conduct of hearings in proceedings before the Arbitration
Court and section 27 of the Rules sets out simplified
procedures for document only arbitrations, or those
proceedings which end in the issuing of an award without
the giving of any grounds (these types of proceedings are
20%-30% cheaper than standard arbitration).

In section 21, the Arbitration Act contains an express
provision that if a party is unable to participate in the
proceedings, either wholly or in part, without such
absence constituting a culpable default or if, under the
same circumstances, a party fails to take a step in the
proceedings necessary to defend its rights, then, upon
application by that party, the arbitrators shall take
reasonable measures allowing the party in default to take
such steps. However, if a party’s default is not sufficiently
excused, the tribunal may exclude the relevant submissions
by the defaulting party. The Rules contain a similar

provision in section 11.



Evidence

The arbitrators have power pursuant to section 20 of the
Arbitration Act to hear witnesses, experts and the parties,
provided they appear voluntarily and do not refuse to give
evidence. The tribunal may also take other evidence if it
is given voluntarily. However, the arbitral tribunal does
not have a power under the Act to compel witnesses,
experts or the parties to appear or to give evidence
before the tribunal. If necessary, the arbitrators can apply
for the court to take any steps in the proceedings which
the arbitrators themselves are unable to take (see further

below on the courts’ powers in such circumstances).

The rules of evidence applicable in arbitration proceedings
in the Arbitration Court are set out in sections 31 and 32
of the Rules, pursuant to which the arbitral tribunal takes
evidence, assesses it freely at its discretion and may
request the parties to produce supplementary evidence.
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Multi-party proceedings

The Rules quite helpfully contain a number of provisions,
e.g., the appointment provisions in section 21, or the
provisions in relation to the joinder of third parties with a
legal interest in the outcome of the proceedings in section
13, expressly addressing multi-party dispute situations
which frequently pose procedural difficulties under other
arbitration regimes. In multi-party arbitrations it may
therefore be advisable for parties to opt for institutional
arbitration before the Arbitration Court rather than for
ad hoc arbitration.

Confidentiality

Section 19(3) of the Arbitration Act makes clear that
arbitration proceedings shall not be public. The
confidentiality of arbitration proceedings is further
protected by section 6(1) of the Arbitration Act, which
imposes on the arbitrators a statutory duty of
confidentiality. Pursuant to section 6(2), the arbitrators
may be relieved of this duty only by the agreement of
the parties or (for serious reasons) by order of the court.



Making the award and termination
of proceedings

Choice of law

If the arbitral proceedings involve legal relations containing
an international element, section 37(1) of the Arbitration Act
provides that the arbitrators shall take their decision under
the proper law chosen by the parties. If the parties have not
determined the applicable law in their contract, section 37(2)
of the Arbitration Act provides that the arbitrators shall
apply the local conflict of law rules in determining the
applicable law. The Arbitration Act clarifies that a choice of
law by the parties, or the determination of the applicable
law by the arbitral tribunal under the conflict of law rules,
shall, unless otherwise agreed by the parties, be taken as a
reference to the substantive law of the jurisdiction so chosen
or determined under exclusion of its conflict of law rules.

In domestic arbitrations, section 25(3) of the Arbitration
Act provides that the arbitrators shall base their decision
on the material law applicable to the case. The arbitrators

H 14 CMS Guide to Arbitration in Europe

may also decide the case ex aequo et bono, provided the
parties expressly authorise them to do so.

In proceedings before the Arbitration Court, section 8 of
the Rules requires the tribunal in addition to have regard
to the customs of trade.

Decision making by the tribunal

Section 25(1) of the Arbitration Act provides that an
arbitral award shall be adopted by a majority of the
arbitrators. The same applies pursuant to section 36(1) of
the Rules in proceedings before the Arbitration Court,
although section 36(2) of the Rules contains special voting
rules in relation to the quantum of monetary awards.

Form, contents and effect of the award

Pursuant to section 25(1) of the Arbitration Act, the arbitration
award must be reduced to writing and signed by at least a
majority of the arbitrators. The Act expressly requires the
operative part of the award not to be ambiguous.

Section 25(2) requires that an opinion setting out the
tribunal’s reasons for the decision and the award shall be



attached to the award, unless the parties by agreement
dispense with this requirement. This rule also applies to
arbitral awards recording a settlement between the
parties (section 25(2) in conjunction with section 24(2) of
the Arbitration Act).

Section 28(1) of the Arbitration Act requires the written
award to be served on the parties. Upon service, a clause
of res judicata shall be apposed to the award. Pursuant
to section 28(2), an award which is not subject to review
by a second tier arbitral tribunal (as to which see further
below), or in respect of which the time limit for lodging
an application for revision has been expired, acquires the
force of res judicata upon service and thus becomes
enforceable in the courts. Section 29 makes provision for
the award to be deposited with the courts.

Section 34 of the Rules clarifies that, in proceedings before
the Arbitration Court, the arbitral tribunal may also make
partial awards (final awards in relation to certain issues in

dispute), interim awards (on liability before deciding on

H 15 CMS Guide to Arbitration in Europe

guantum), or awards recording a settlement reached
between the parties. Section 35 of the Rules sets out the
required contents of the award. In addition to being signed
by at least two out of three arbitrators or the sole arbitrator,
awards in institutional proceedings are also signed by the
president and secretary of the Arbitration Court. Pursuant
to section 37 of the Rules, the award is either pronounced
to the parties orally or served in writing. An arbitral award
made in proceedings before the Arbitration Court is final,
binding, and enforceable (section 39 of the Rules).

Settlement

Section 24(1) of the Arbitration Act requires the
arbitrators to invite the parties to settle their disputes
during the course of the proceedings. If the parties
reach a settlement while the arbitration proceedings are
pending, the settlement may upon application of the
parties be incorporated into an arbitral award (see also
section 34(1) of the Rules).



Termination of proceedings

Section 23 of the Arbitration Act provides that proceedings
shall be terminated either by an arbitral award, or by a
decree of discontinuance in cases where no arbitral award
will be issued (e.g., because the arbitral tribunal declines
jurisdiction over the dispute submitted to it for decision). As
with arbitral awards, the decree of discontinuance must be
adopted, signed, provided with an opinion, and served on
the parties in the same way as an arbitral award.

In section 40, the Rules contain a similar provision for the
discontinuance of proceedings without an award if the
claimant withdraws the statement of claim, or if the parties
conclude a settlement without incorporating the same in an
arbitral award, or if the Arbitration Court rules pursuant to
section 23 of the Rules that it lacked jurisdiction. The
provisions on arbitration awards in sections 34 to 38 of the
Rules apply also to rulings and orders of discontinuance.
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Interest

Arbitral tribunals have the power to award contractual or
statutory default interest if claimed by the Plaintiff in his
statement of claim. Pursuant to Section 2(4) of the Arbitration
Act, the arbitration agreement (unless it states otherwise)
shall cover both the contractual rights directly arising from
the agreement as well as legal rights connected thereto.
This provision is given a wide interpretation by academic
writers and arbitral practice in the Czech Republic, and
arbitration awards accordingly also deal both with contractual
rights and also with related legal rights, including claims for
default interest. Default interest may be awarded either on
a contractual basis (if expressly agreed in the main contract),
or on the statutory basis of section 517(2) of the Czech
Civil Code.

Costs
The Arbitration Act does not contain any express provisions
in relation to the payment of the costs of the arbitral

proceedings or their allocation as between the parties.



In ad hoc arbitration proceedings, the arbitral tribunal
will upon application by a party make provision in the
award for the allocation and payment of the costs of the
proceedings as between the parties, including a party’s
reasonable costs of legal representation, if the arbitration
agreement between the parties so provides. Arbitral
tribunals often apply Decree No 484/2000 Coll which
specifies the amount of costs which may be awarded to
winning parties by the court (regardless of the actual
amount of the costs). Typically, sums awarded under the
Decree are lower than the actual costs incurred. See
further below as to the costs incurred in connection with
applications by the arbitrators to the court for measures
in support of the arbitral process.

In institutional arbitration proceedings, the rules of the
relevant institution will generally set out detailed cost
provisions. Thus, the Annex to the Rules (comprising 15
sections) makes detailed provision on the costs of arbitral
proceedings before the Arbitration Court. In principle, the
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arbitration fees, administrative costs of the proceedings
and other specific costs incurred by the Arbitration Court
are generally to be borne by the party who loses the case,
or split between the parties in proportion to their relative
success. In making its cost award, the tribunal may take
into account the parties’ conduct during the arbitral
proceedings. However, each party will generally have to
bear its own legal costs, although the tribunal may
adjudicate a partial recovery of costs from the other party
if good cause is shown for an order in such terms.

Correction and interpretation of the award
Section 26 of the Arbitration Act permits clerical errors,
errors of calculation, and other obvious defects of a
similar nature in the arbitral award to be corrected by the
arbitrators, or by the permanent arbitration court, at any
time upon application of a party. Such corrections are
made by way of a decree of correction which shall be
adopted, signed and served on the parties by the arbitral
tribunal in the same way as an arbitral award.



In addition to correction of typing, numerical, or other
obvious errors in the award, section 38 of the Rules also
gives the arbitral tribunal power in institutional proceedings,
upon application of a party filed within 30 days of service
of the award, to make an amending award if it appears
that the original award failed to deal with all the claims
put forward by the parties. However, this requires the
parties first to be summoned to a further hearing.

Appeals

Pursuant to section 27 of the Arbitration Act, the parties
are free to agree in their arbitration agreement that the
tribunal’s award shall be subject to review by a second tier
arbitral tribunal consisting of other arbitrators. However,
unless the parties expressly make such an agreement, the
tribunal’s award will be final and binding, subject only to
the limited circumstances in which an award may be set
aside by the court (see below). If an appeal procedure has
been agreed by the parties, the application for revision has
to be served on the other party within 30 days, unless
otherwise agreed. The appeal process forms part of the
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arbitral proceedings and the provisions of the Arbitration
Act apply thereto.

The Role of the courts

The jurisdiction of the courts

The Arbitration Act (as supplemented by the 1963 Civil
Procedure Code) contains express provisions as to the courts
powers in relation to arbitration matters. In particular, the
courts have jurisdiction to support the arbitral process in
certain circumstances, e.g., by appointing arbitrators,
taking evidence, or granting conservatory or other interim
measures. The courts also have jurisdiction in relation to
the challenge and enforcement of arbitral awards.

Stay of court proceedings

The Czech Republic is a signatory to the 1958 New York
Convention and, pursuant to Article li(3) of the Convention,
the Czech courts, when seized of an action in a matter in
respect of which the parties have made a written arbitration
agreement, are at the request of one of the parties obliged
to refer the dispute between the parties to arbitration



unless it finds that the said agreement is null and void,
inoperative or incapable of being performed.

The Arbitration Act does not make express provision for
the stay of court proceedings commenced by a party in
relation to a subject matter covered by a valid and
binding arbitration agreement.

The stay of court proceedings in such circumstances is dealt
with by section 106 of the 1963 Civil Procedure Code (as
amended). Section 106(1) provides that, as soon as a
court becomes aware through the defendant that a case
should properly be dealt with by arbitration, it must stay
the proceedings. The defendant must inform the court of
this at the earliest opportunity, as soon as the first contact
with the court is established. However, if the parties both
declare that they do not wish the dispute to be resolved
by arbitration, then the court may hear the case.

The court shall also hear the case if it establishes that
under Czech law the case cannot be dealt with in
arbitration proceedings, that there is no valid and

H 19 CMS Guide to Arbitration in Europe

binding arbitration agreement, that the claim falls
outside the jurisdiction of the arbitrators, or that the
relevant arbitration body has refused to deal with the case.

Where court proceedings are stayed and arbitration

proceedings are commenced within 30 days of service of
the order staying the court proceedings, the legal effects of
the initial action remain in force, e.g., for the purpose of
calculating the applicable limitation periods (section 106(2)).

Where court proceedings are commenced after arbitration
proceedings have been initiated, the court must suspend
such court proceedings if they relate to the existence,
validity or termination of the agreement, until the arbitrators
have made a decision either as to their competence or
on the merits of the case.

Preliminary rulings on jurisdiction

Section 15(1) of the Arbitration Act gives the arbitrators
power to decide on their own jurisdiction. The courts
therefore do not have jurisdiction to make preliminary
rulings on the tribunal’s jurisdiction (other than indirectly



in connection with applications for a stay of court
proceedings). However, the parties may challenge the
tribunal’s assumption of jurisdiction subsequently by
application to the courts for the award to be set aside
for lack of jurisdiction (see further below).

Interim protective measures

As explained above, the arbitral tribunal does not have
power to order interim protective measures, or to grant
injunctions in support of the enforcement of arbitral
awards. Section 22 of the Arbitration Act therefore
provides the courts with jurisdiction upon application of
any party to order a preliminary measure or injunction if,
pending the proceedings, or before their commencement,

circumstances arise which are likely to jeopardise the
enforcement or execution of the arbitral award.

Obtaining evidence and other court assistance
Section 20(2) of the Arbitration Act provides that, to the
extent that the arbitrators are unable to take steps in the
proceedings (due to the limits on their procedural powers),
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the competent court has jurisdiction to take such steps
upon application by the arbitrators. This relates primarily
to the power to compel witnesses, experts and parties to
give evidence to the court for use in the arbitration
proceedings where such evidence is not voluntarily given
to the arbitral tribunal direct. The court will sustain the
application by the arbitrators unless the steps applied for
are prohibited by law. When taking its decision, the court
shall take all measures necessary for the successful
implementation of the application.

Section 20(3) provides that the costs incurred by the court
in the course of taking the steps applied for by the arbitrators
in support of the arbitral proceedings shall be covered by
the permanent arbitration court or the arbitrators, as the
case may be. This provision may at first appear somewhat
unusual, but the arbitrators will generally only make such
an application if the parties have advanced reasonable
funds to the tribunal to cover the costs of the application.
Also, any such costs incurred by the arbitral tribunal in



making an application to the court will ordinarily be
included in the tribunal’s award on costs.

Challenging the award before the courts

The circumstances in which an arbitral award may be set
aside by the court upon application by a party are set out
in section 31 of the Arbitration Act and include:

[ non-arbitrability of the subject matter of the dispute;

[ the arbitration agreement is void for other reasons, or
has been terminated, or does not cover the subject
matter of the dispute;

[ an arbitrator takes part in the decision who has not
been named in the arbitration agreement or otherwise
duly appointed to decide the dispute, or who lacks the
capacity to be and to act as arbitrator;

-

the arbitral award has not been adopted by a majority
of arbitrators;

-

the parties have not been given the opportunity duly
to present their case;
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[ the award contains an order against the losing party
for relief not claimed by the winning party, or the
performance of which is impossible or illegal; or

| the court is satisfied that there are grounds on which
it would be possible to apply for a new trial in

civil proceedings.

Section 32 of the Arbitration Act requires that an
application to set aside an arbitral award must be lodged
with the court not later than three months following
service of the award on the party seeking to set the same
aside. The filing of an application to set an award aside
does not have the affect of staying the enforceability of
the award. However, the court may, upon application of
the losing party, stay the enforceability of the award if
execution of the award forthwith would inflict a serious

loss on the losing party.

As pointed out above, the right to object to the award
on the basis of the invalidity of the arbitration agreement



or the improper appointment of an arbitrator may be lost
pursuant to section 33 of the Arbitration Act if the party
applying for the award to be set aside on such grounds
did not raise an objection to the jurisdiction of the
arbitrators no later than when presenting its arguments on
the merits of the case.

Section 34 of the Arbitration Act provides that, if the court
sets aside an award on the grounds that the subject
matter of the dispute was not arbitrable, or the arbitration
agreement was void for other reasons, or has been
terminated, or does not cover the subject matter of the
dispute, the court shall, upon application by either party
lodged after the judgment on the setting aside of the
award acquired the force of res judicata, proceed with
hearing the matter anew and deciding the same.

Pursuant to section 35 of the Act, a party against whom
the court decrees a levy of execution may in certain
circumstances apply for a stay of execution, even if it
failed to lodge an application with the court for the award
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to be set aside. In addition to certain grounds set out in

the Civil Procedure Code, the application may be based on

the following grounds:

[ that the award suffers from the defect that the subject
matter of the dispute was not arbitrable, the arbitral
award was not adopted by a majority of the arbitrators,
or the award contains an order against the losing party
for relief not claimed by the winning party, or the
performance of which is impossible or illegal;

[ that a party, who can act only through a statutory
representative, is not represented in proceedings and
that its acts and measures have not subsequently been
ratified; or

[ that a representative, having taken part in the arbitral
proceedings in the name and on behalf of a party, lacks
the necessary authority and his steps or measures taken
have not subsequently been ratified by that party.

Section 35(2) provides that, if an application for a stay of
execution under section 35(1) is lodged with the court in



charge of the levy of execution, it shall stay the proceedings
and decree that the applicant shall within 30 days lodge
an application for the award to be set aside. If no such
application is lodged, the court in charge of the levy of
execution shall proceed in the execution proceedings. If
the award is set aside as a result of such application, the
parties are free to proceed as provided for by section 34,
i.e., to apply for the court to hear the matter anew and
to decide the same after the judgment setting aside the
award acquired the force of res judicata.

Recognition and enforcement of awards

Domestic awards

An award which is not subject to revision by a second tier
arbitral tribunal pursuant to section 27 of the Arbitration
Act, or in respect of which the term for lodging an
application for revision has lapsed without such application
having been lodged, acquires the force of res judicata when
served on the parties and is enforceable in the courts in
accordance with the provisions of the Civil Procedure Code.
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Foreign awards

The enforcement of arbitral awards rendered abroad is
dealt with in sections 38 to 40 of the Arbitration Act.
Czechoslovakia was one of the first countries to ratify
the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, and the Czech
Republic has become a party to the convention as a legal
successor state. Convention awards are therefore enforceable
in accordance with the terms of the convention.

In relation to non-convention awards, section 38 of the
Arbitration Act provides that arbitral awards rendered
abroad shall be recognised and executed in the same
way as local awards if reciprocity of enforcement is
granted by the country from which the arbitral award
originates. Section 38 of the Arbitration Act clarifies that
such reciprocity shall be deemed granted if the respective
foreign country declares, in a general way, that arbitral
awards are enforceable subject to reciprocity. The
decision by the court decreeing execution of a foreign
award always must set out reasons for the decision.



Pursuant to Section 39 of the Act, recognition and

enforcement of a foreign award may (only) be refused if:

[ the award has not acquired the force of res judicata
under the law of the country where it has been made;

[ the award suffers from one of the defects as set out in
Section 31 of the Act; or

[ the award is against Czech Republic public policy.

Court proceedings

Part 6 (sections 41 to 44) of the Arbitration Act sets out
the applicable rules on jurisdiction and venue of the courts.

Pursuant to section 42(1) of the Arbitration Act, jurisdiction
and venue of the court to decree steps and measures
under section 20(2) in support of the arbitral process shall
be vested in the court within the jurisdiction of which the
step or measure is to be taken. Section 42(2) adds that, if
such a step or measure is to be taken abroad, then the
jurisdiction and venue to decree such a step or measure
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shall be vested in the district court within the jurisdiction
of which the arbitration proceedings are taking place.

Jurisdiction to hear applications for a declaration that an
arbitration agreement is null and void lies with the court
which would have, so-called, “functional” jurisdiction under
certain provisions of the Civil Procedure Code, or of other
enactments, which would apply but for the existence of
the arbitration agreement (section 41 of the Arbitration Act)
i.e. the level of court allocated to hear the specific case,
depending on a variety of complex factors, including, but
not limited to, the subject matter and the claimed amount.
If arbitral applications are heard at first instance at a court
without the correct level of jurisdiction, the application
will be heard and then referred to a court with a higher or
lower level of jurisdiction. This process may be lengthy.

The venue for arbitration applications under the provisions
of the Act is vested pursuant to section 43 of the
Arbitration Act in the court within the local jurisdiction of



which the arbitral proceedings are taking place, or have
taken place, provided such places are in the Czech Republic.
Otherwise, the venue shall be vested in the court which
would have jurisdiction to hear and to determine the
dispute were it not for the arbitration agreement.

Section 43 further provides that, in addition to the general
rules on venue, the venue for the conduct of proceedings
under section 9 (appointment of arbitrator) and section
12(2) (challenge of arbitrator), shall be vested in the court
at the seat or residence of the applicant or respondent,
as the case may be, if otherwise no venue can be
established in the Czech Republic.

Pursuant to section 44 of the Arbitration Act, when
hearing arbitration applications under the Arbitration
Act, the courts shall apply the provisions of the 1963
Civil Procedure Code.
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Conclusion

The introduction of the Arbitration Act in 1995 has been
instrumental in reviving arbitration as a means of
resolving commercial disputes in the Czech Republic and
it now enjoys increasing popularity with the business
community for resolving both domestic as well as
international commercial disputes. This trend has been
supported by the wide enforceability of arbitration
awards and the fact that the Czech court system and
judiciary can at times today still prove ill-equipped to deal
with commercial cases speedily and efficiently.
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Czech Republic

T+420 29679 8111
F+420 2 2109 8000



L Sl L

Arbitration in England and Wales

CMS Cameron McKenna LLP

The Arbitration Act 1996

The Arbitration Act 1996 (“the 1996 Act” or “the Act”)
came into force on 31 January 1997. The Act:

/

consolidated and updated the existing legislation

on arbitration;

codified legal rules and principles established by case law;
brought English law more into line with internationally
recognised principles of arbitration law;

sought to make arbitration in England more attractive
both to domestic and international users.

C

.

|
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The 1996 Act:

!

—

——

——

is broadly based on the UNCITRAL Model Law on International
Commercial Arbitration published by The United Nations
Commission on International and Trade Law (UNCITRAL) in
1985 (“the UNCITRAL Model Law") but applies equally to
domestic and to international arbitration;

goes beyond the scope of the UNCITRAL Model Law and
contains a near comprehensive statement of the English
law of arbitration;

is intended to be user friendly, has a logical structure and
is written in plain English;

states what the objective of arbitration is, although it
does not attempt a definition;

increases the scope of party autonomy;



strengthens the powers of the arbitral tribunal; and
limits judicial intervention in the arbitration process
while preserving the courts’ powers to provide assistance
where this is necessary to make arbitration a fair and
efficient dispute resolution procedure.

Historical background

Before the 1996 Act came into force, English arbitration
law was scattered over the Arbitration Acts 1950, 1975

and 1979. This legislation applied to different aspects of
arbitration and was complemented, interpreted and built
on by a large body of case law.

Historically, three broad criticisms were levelled at
English arbitration:
it was slow and expensive: “litigation without wigs”;
the law was inaccessible to lay persons and to foreign

users; and

the courts were too ready to intervene in the arbitral process.

- 2 CMS Guide to Arbitration in Europe

As a result arbitration became increasingly unattractive as
an option for dispute resolution and London lost out to
other jurisdictions as a venue for international

commercial arbitrations.

In the 1980s, the Department of Trade and Industry
established the Departmental Advisory Committee on
Arbitration Law (“the DAC") under the Chairmanship of
Lord Justice Mustill (now Lord Mustill). One of the key
decisions for the DAC to make was whether to
recommend enactment of the UNCITRAL Model Law.

While the DAC decided against adopting the UNCITRAL
Model Law wholesale, it did recommend that the new
English Arbitration Act should, so far as possible, adopt
the structure and language of the UNCITRAL Model Law
and be clear and accessible. Despite these aspirations, the
first draft bill of February 1994 did little more than
consolidate the existing statutes of 1950, 1975 and 1979.



Under the new chairmanship of Lord Justice Saville, the
DAC produced an entirely new draft bill by December
1995. After extensive consultation, but with relatively
few changes, this became the 1996 Act.

Many provisions of the 1996 Act appear familiar at first
sight, but the Act nevertheless implements a number of

radical reforms.

The DAC also published Reports on the Arbitration Bill in
February 1996 and on the Act in January 1997. These do
not form part of the Act but are authoritative guides to
its provisions and may be referred to in court and are
frequently relied on by arbitrators.

The procedures for arbitration applications to the courts
in England and Wales are set out in Part 62 and the
Practice Direction to Part 62 of the Civil Procedure Rules.
(The courts of Scotland and of Northern Ireland follow
their own procedure).
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Scope of application and general
provisions of the Arbitration Act

Scope of application

The 1996 Act applies to all arbitrations, the legal “seat”
or “place” of which is in England and Wales or Northern
Ireland. Scotland has its own separate legal system and
arbitration law (which is reviewed elsewhere in this
Guide). The Act applies to institutional as well as to ad
hoc arbitrations.

Certain provisions of the Act apply even if the seat of
the arbitration is outside England, Wales and Northern
Ireland, or if no seat has been designated or determined.
These include:

Sections 9 to 11 — stay of legal proceedings;

Section 66 — enforcement of arbitral awards;

Section 43 - securing the attendance of witnesses; and

Section 44 — court powers in support of arbitral

proceedings.



The provisions of Part | of the Act apply to all arbitrations
conducted pursuant to an arbitration agreement. Part Il of
the Act deals with consumer arbitrations and arbitrations
conducted on a statutory basis. Part Ill deals with the
recognition and enforcement of foreign awards and Part
IV contains general provisions. This overview will concentrate

on the provisions of Part | and Part Il of the Act.

General principles

Pursuant to its Section 1, the 1996 Act is founded on and
is to be construed in accordance with the following three
guiding principles:

Fairness

Section 1(a) states that the object of arbitration is to
obtain the fair resolution of disputes by an impartial
tribunal without unnecessary delay or expense.

This is primarily a reflection of the rules of natural justice,
but there is an additional emphasis on avoiding
unnecessary costs and delay.
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This principle is given effect in the general duties imposed on
the tribunal by Section 33 and on the parties by Section 40.

Party autonomy

Section 1(b) states that the parties shall be free to agree
how their disputes are resolved, subject only to such
safeguards as are necessary in the public interest.

These “safeguards” are provided by the mandatory
provisions of Part | of the 1996 Act, which apply
regardless of any agreement of the parties to the contrary.
The Act is structured in such a way as to complement the
mandatory provisions with two types of additional
provisions: first, those which apply only if the parties
expressly so agree (i.e., the parties have “contracted in”);
and, secondly, further provisions which apply automatically
unless the parties expressly agree otherwise (i.e., the
parties have “contracted out”).

Non-intervention by the courts
The 1996 Act has limited the scope for court intervention in
the arbitral process, and provides that the courts shall not



intervene except as expressly provided by the Act. At the
same time, by way of the following provisions, the Act
reduces the scope for obstructive parties to delay arbitration
proceedings by making applications to the courts:
Section 9 — mandatory stay of court proceedings in
favour of arbitration;
Section 32(4) — proceedings to continue pending a
decision of the court on the tribunal’s jurisdiction;
Section 38(3) — tribunal (not the court) can order
security for costs;
Section 41 — extension of a tribunal’s powers in case of
party default; and
Section 44(5) — court may exercise such powers as it
has only if the tribunal has no equivalent power.

Transitional provisions

The 1996 Act applies to all arbitration agreements made
after 31 January 1997 and to all arbitration proceedings
commenced after 31 January 1997, irrespective of the
date of the arbitration agreement.
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The arbitration agreement

Formal requirements

Section 5 of the 1996 Act stipulates that the arbitration
agreement must be made in writing, but construes this
requirement broadly so that it can be satisfied not only if
there is a written agreement as such, but also if the
agreement is contained in an exchange of communications
in writing, or if the agreement is merely evidenced in
writing or is reached otherwise than in writing but by
reference to terms which are in writing (e.g., general
terms and conditions). The form requirement is also
satisfied if there is an exchange of submissions in arbitral
or legal proceedings in which the existence of an
arbitration agreement other than in writing is alleged by
one party and not denied by the other. The exchange of
written submissions between the parties is then taken to
constitute the written arbitration agreement. Finally, an
agreement is even considered to be in writing if it is
recorded by any other means.



Section 6(2) clarifies that a reference in a main agreement
to a separate written arbitration clause or to a document

containing an arbitration clause constitutes an arbitration

agreement if the reference is such as to make that clause

part of the main agreement. Such an incorporation of the
arbitration agreement by reference does, however, require
the use of clear and unambiguous words.

Separability

Pursuant to Section 7 of the 1996 Act, the arbitration
agreement is treated as separate from the main commercial
agreement into which it has been incorporated and the
arbitration clause therefore survives the invalidity, non-
existence or ineffectiveness of the main agreement.

Mandatory/non-mandatory provisions

The mandatory provisions of Part | of the 1996 Act are listed

in Schedule 1 to the Act. They deal with such matters as:
Section 9 — duty of the court to stay its proceedings;
Section 12 — power of the court to extend time limits;
Section 24 — power of the court to remove an arbitrator;
Section 29 — immunity of arbitrators;
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Section 31 — objections to the tribunal’s jurisdiction;
Section 33 — general duties of the tribunal;

Section 40 — general duties of the parties;

Section 66 — enforcement of an award;

Sections 67 & 68 — challenges to the award; and

Section 74 — immunity of arbitral institutions.

Al other provisions of Part | of the Act are non-mandatory
and the parties are free to make their own arrangements.
If the parties do not make any such arrangements, the
Act provides a set of “model rules” which will apply in the
absence of any express agreement by the parties in
relation to the non-mandatory provisions.

Where parties agree to incorporate into their arbitration
agreement institutional arbitration rules such as those
published by UNCITRAL, the LCIA or the ICC. Section 4(3)
of the Act provides that this amounts to parties making
their own arrangements and displaces non-mandatory
provisions in circumstances where arbitration rules are

contrary to any such provisions.



Composition of the arbitral tribunal

The constitution of the arbitral tribunal
Pursuant to Section 15 of the 1996 Act, the parties are free
to agree on the number of arbitrators and whether there is
to be a chairman or umpire. However, an agreement that
the number of arbitrators shall be two or any other even
number shall be understood as requiring the additional
appointment of a chairman, unless the parties agree
otherwise. If the parties have agreed that there is to be a
chairman or umpire, they are free to agree on his functions,
but Sections 20 and 21 contain default provisions. If
there is no agreement as to the number of arbitrators,
the tribunal shall consist of a sole arbitrator.

The procedure for the appointment of the tribunal is also
in the first instance determined by the arbitration agreement
between the parties, but Section 16 of the 1996 Act
makes detailed provision for the appointment of the
arbitral tribunal where the parties have not agreed an
appointment procedure.
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Section 17 provides that, where each of two parties to
an arbitration agreement is to appoint an arbitrator but
one of the parties refuses or fails to do so within the
time specified, the other party, having duly appointed its
arbitrator, may give notice in writing to the party in
default that he proposes to appoint his arbitrator to act
as sole arbitrator. If the party in default does not make
the required appointment and notify the other party that
he has done so within 7 days of that notice, the other
party may appoint its arbitrator as sole arbitrator and the
arbitrator so appointed may proceed to make an award
which is binding on both parties.

If the agreed appointment procedure fails to constitute
an arbitral tribunal, the courts are given specific powers
under Section 18 to appoint, or assist with securing the
constitution of, an arbitral tribunal upon application by
one of the parties.



The challenge of arbitrators
Pursuant to Section 23, the authority of an arbitrator can

be revoked by agreement of the parties in writing.

The court may order the removal of an arbitrator under
Section 24 upon application by one of the parties on any
of the following grounds, namely if:
there exist circumstances which may give rise to
justifiable doubts as to his impartiality;
he does not possess the agreed qualifications;
he is physically or mentally incapable of conducting the
proceedings or there are justifiable doubts as to his
capacity to do so; or
he fails to conduct the proceedings properly or with
reasonable speed and substantial injustice has been or
will be caused to the applicant.

The arbitral tribunal may, however, continue the arbitral
proceedings in the meantime and proceed to make an
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award while the application to the court is pending. The
challenge procedure cannot therefore be abused to delay

the arbitration proceedings for tactical reasons.

The appointment of substitute arbitrators
Where an arbitrator ceases to hold office (whether it be
due to resignation, removal or death) and the parties have
not agreed whether, and if so, how the vacancy is to be
filled, Section 27 provides that the Section 16 or Section
18 procedures apply to the filling of the vacancy as in
relation to the original appointment.

Arbitrators’ fees, expenses and immunity

The 1996 Act makes express provision for the parties’
liability to the arbitrators for fees and expenses and also
stipulates that arbitrators enjoy immunity from claims
unless they act in bad faith. Sections 28 and 29 are

mandatory provisions.



Jurisdiction of the arbitral tribunal

Competence to rule on jurisdiction

Section 30 of the 1996 Act gives the arbitral tribunal the
power to rule on its own jurisdiction. It is up to the tribunal
to decide which, if any, of the disputes referred to arbitration
are within the scope of the arbitration agreement.

However, under Section 32, the courts have jurisdiction
in certain circumstances to determine preliminary points
of jurisdiction upon application by one of the parties.
The tribunal’s decision on jurisdiction may be subject to a
rehearing by the courts under Section 67.

Section 31 requires that a party must raise objections to
the substantive jurisdiction of the tribunal at the earliest
possible stage in the proceedings, i.e., before that party
takes any steps in the proceedings to contest the merits
of any matter in relation to which he challenges the
tribunal’s jurisdiction.
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The right to object to the tribunal’s lack of substantive
jurisdiction (and to other irregularities affecting the tribunal
or proceedings) may be lost pursuant to Section 73 if the
objection is not made at the earliest opportunity.

Power to order interim measures

In Section 39, the 1996 Act contains a new provision
whereby the parties can agree to confer the power to
make interim or provisional awards on the arbitrators,
including an order for the payment of money or in relation
to the disposition of property as between the parties.

Nevertheless, particularly in the early stages of a dispute
and before a tribunal has been appointed, it will often
be faster and more efficient to obtain interim relief from
the courts under the powers exercised by the court in
support of arbitral proceedings pursuant to Section
44(2). This is the case particularly where the tribunal has
not yet been constituted or the court’s enforcement
powers are necessary to provide effective relief. The
interim measures which the court may order include



freezing orders' and search orders?. However, the right to
apply to the court for interim measures under Section 44(2)
may be restricted or excluded by agreement of the parties.

Section 44 applies to all arbitral proceedings regardless of
whether the seat of the arbitration is in England and
Wales. The English Courts can, therefore, in appropriate
circumstances grant interim measures in aid of foreign
arbitration proceedings which would not otherwise fall
within the scope of the 1996 Act if there is a good reason

for the court to exercise its discretion and to intervene.

Conduct of arbitral proceedings

Common law tradition
England and Wales is a “common law"” (as opposed to
“civil law") jurisdiction. The legal process has traditionally

emphasised the importance of procedural issues and a
number of English procedural concepts, although familiar
in other common law jurisdictions such as the United
States, Canada, Australia and most Commonwealth
member states, are not part of the continental European
civil law tradition. These include, e.g., the disclosure and
inspection of documents (previously known as
"discovery”), the exchange of witness statements, cross-
examination of witnesses, and party appointed expert
witnesses. Those procedures have been discussed in some
more detail in the Introduction to this Guide.

There was a significant shift in approach under the Civil
Procedure Rules 1998 (which govern the conduct of cases
in the English Courts) towards more pro-active case
management by the courts. However, English legal

Freezing orders are interlocutory injunctions granted by the court (normally ex parte and on the basis of affidavit evidence) restricting the respondent’s right to dispose of or
deal with his assets, requiring the respondent to disclose the nature, value and location of such assets and to provide other information to the applicant. Freezing orders can
not only be made in relation to assets located in England and Wales but, in appropriate circumstances, also on a world-wide basis

Search orders are also interlocutory injunctions granted by the court (normally ex parte and on the basis of affidavit evidence) entitling the applicant to “raid” and search the
respondent’s premises for certain evidence in relation to the subject matter of court proceedings. Search orders are of particular importance in cases of infringement of
intellectual property rights but have a wider scope of application. Both freezing and search orders have been described as the “nuclear weapons of the law” and will be
granted only in exceptional circumstances and upon various cross-undertakings by the applicant, including a cross-undertaking in damages
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proceedings in essence remain “adversarial” in approach
(i.e., party driven with the judge adopting the position of
arbiter between the opposing parties) rather than
“inquisitorial” (i.e., more reliant on the judge taking
charge of progressing a case). One of the advantages of
arbitration over litigation as a means of settling
international commercial disputes is that, because of its
flexibility, arbitration can transcend the confines of
national legal systems and the parties can tailor a
procedure to suit their particular needs. English
arbitration proceedings under the 1996 Act are not tied
to English court procedure. The 1996 Act encourages
arbitrators to use the many new and wide-ranging
powers it provides (which are much more akin to the
case management techniques employed under the
continental European procedural system) to ensure that
the arbitration progresses efficiently, proportionately and
in the interests of the parties.
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Commencement of arbitration

Unless otherwise agreed by the parties, Section 14(4)
provides that proceedings are commenced when one
party serves on the other a written notice requiring him
to appoint an arbitrator or to agree to the appointment
of an arbitrator.

The Court will interpret Section 14 broadly and flexibly.
An implied request to appoint an arbitrator has been
found to be sufficient. However, in order to avoid any
uncertainty in this respect, the written notice of
arbitration should expressly call upon the other party to
appoint an arbitrator.

One matter that is not dealt with by Section 14 is the
matters in dispute that a party wishes to refer to arbitration.
A written notice should clearly specify such matters.
However, a party may wish to ensure the notice is drafted
widely to ensure all potential matters in dispute are
referred to arbitration.



General procedural principles
The 1996 Act expressly defines and imposes duties on
the parties and the arbitrators.

General duties of the tribunal: section 33

Section 33(1) is one of the key provisions in the Act

and provides that:

“ ... The tribunal shall-

(a) act fairly and impartially as between the parties, giving
each party a reasonable opportunity of putting his case
and dealing with that of his opponent, and

(b) adopt procedures suitable to the circumstances of the
particular case, avoiding unnecessary delay or expense,
so as to provide a fair means for the resolution of the
matters falling to be determined.”

The express duty to avoid unnecessary delay and expense
is new and important. It should encourage arbitrators to
impose strict timetables to ensure that the proceedings are
progressed with all due expedition.
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General duties of the parties

Under Section 40, the parties have a general duty to do
everything necessary for the proper and expeditious conduct
of the arbitral proceedings and, corresponding to the
duties imposed on the tribunal by Section 33, a duty to
comply with the tribunal's directions without delay.

Procedural powers of the tribunal
Procedural and evidential matters are decided by the
tribunal unless the parties agree otherwise. Section 34(2)
sets out a non-exhaustive list of the procedural issues to
be determined by the tribunal. Those powers give
arbitrators the ability to impose expedited procedures in
suitable cases and to dispense with, for example:

Section 34(2)(c) — written submissions;

Section 34(2)(d) — discovery;

X
Section 34(2)(e) — interrogatories;
Section 34(2)(f) — oral evidence; and
X

Section 34(2)(h) — oral hearings.



The tribunal may refer to Section 34 as a guideline in
dispensing with procedures which are not appropriate in
the circumstances of a particular case. Nevertheless,
arbitrators have to exercise these powers with care so as
not to deprive a party of a reasonable opportunity to put
its case or to deal with that of its opponent (one of the
tribunal’s general duties under Section 33(1)(a)). If the
tribunal acts contrary to this obligation, the aggrieved
party may be able to challenge any subsequent award in
the courts on the grounds of “serious irregularity” under
Section 68 (see below). However, the English Courts
have generally approached this issue in favour of
arbitrators actively managing their arbitrations.

The Act provides the tribunal with further express
powers, including the power to:
Section 37 — appoint its own expert(s);
Section 38(3) — order the claimant to provide security
for costs;
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Section 38(5) — direct that a party or witness shall be
examined on oath and for that purpose to administer
the necessary oath;

Section 39 — if the parties agree, to order interim payments
to be made or to make other provisional awards;
Sections 41(3) — make an award dismissing a claim
for want of prosecution where there has been an
inordinate and inexcusable delay on the part of the
claimant in pursuing the claim and where the delay
prejudices the respondent;

Section 41(4) — continue the proceedings in the
absence of a party who fails to attend a hearing of
which proper notice was given without showing
sufficient cause;

Section 41(5) — make a peremptory order where a
party fails to comply with an order or direction of the
tribunal; the tribunal’s peremptory orders may be
enforceable by the court pursuant to Section 42;
Section 47 — make awards on different issues at
different times;



Section 49 — award compound interest;
Section 65 — direct that the recoverable costs of the

arbitration be limited to a specified amount.

Unless the parties specifically agree, the tribunal has no
power to consolidate different arbitration proceedings or
to order concurrent hearings.

Place and language of arbitration

Pursuant to Section 3 of the Act, the term “seat” of the
arbitration means only its “juridical” seat. The fact that
the parties have agreed that the seat of the arbitration
shall be, for example, London, does not prevent the
parties or the arbitrators from deciding to hold any part
of the proceedings elsewhere if this is more convenient
(Section 34(2)(a)).

The language or languages to be used in the proceedings
and the question of whether translations of documents
are to be supplied is equally a matter for the parties to
decide or, absent any agreement by the parties, for the
tribunal to determine (Section 34(2)(b)).
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Submissions

The format and timetable for submissions will be
determined by the tribunal unless agreed by the parties
(Section 34(2)(c)). In English arbitration proceedings, the
parties’ submissions frequently take the form of formal
statements of case, similar to those used in court
proceedings and limited to identifying the issues between
the parties. They may, however, take the form of more
complete submissions which also deal with the relevant
facts, evidence and law, similar to continental European
court submissions.

Oral hearings and written proceedings

Under the law as it previously stood, either party could
effectively require that an oral hearing be held. Under the
Act it is now for the tribunal to decide whether there should
be an oral hearing including submissions and evidence,
subject to the parties’ right to agree otherwise (Section
34(2)(h)). In suitable cases the tribunal can therefore make
an award on the basis of written proceedings alone.



Evidence

Evidential matters will be determined by the tribunal,
subject to any agreement between the parties. These
matters might include whether disclosure and inspection
of documents should take place between the parties
and, if so, whether the scope of disclosure should in any
way be restricted to certain documents or classes of
documents; whether there should be exchange of
witness statements or expert reports; and whether strict
rules of evidence should be followed as to admissibility,
or the relevance of, or weight to be given to, the
evidence adduced by the parties. The Act expressly
authorises the tribunal to appoint experts and advisers
but the parties must be given an opportunity to
comment on the opinion, information or advice provided

by any expert appointed by the tribunal direct.

Some of the characteristic common law procedures in
relation to evidential matters, such as disclosure of
documents, the preparation of witness statements or the
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cross-examination of witnesses have been described in
the Introduction to this Guide. It is important to appreciate,
however, that the parties are free (subject only to a
limited number of mandatory rules) to agree whether
such procedures should be followed, limited or even be
dispensed with altogether.

Making of the award and termination
of proceedings

Choice of law

Pursuant to Sections 46(1) and (3), the tribunal shall
decide the dispute in accordance with the law chosen by
the parties as applicable to the substance of the dispute,
or, if and to the extent that there is no such choice or
agreement, it shall apply the law determined by the
conflict of law rules which it considers applicable. The
parties’ choice of the laws of a country will be taken to
exclude conflict of law rules and to refer to the
substantive laws of that country only.



The parties can also authorise the tribunal to decide the
dispute on the basis of the lex mercatoria or ex aequo et
bono; however, these are very rarely agreed upon in
practice, given the uncertainties as to the scope of the lex
mercatoria and the principles to be applied in making a
decision ex aequo et bono.

Under English conflict of law rules, the applicable law will
in most cases be determined in accordance with the
provisions of the 1980 Rome Convention on the Law
Applicable to Contractual Obligations, which was
implemented in the United Kingdom by the Contracts
(Applicable Law) Act 1990.

Remedies
Subject to any agreement by the parties as to the powers
which the tribunal may exercise, Section 48 provides that
the tribunal may:
make a declaration as to the subject matter of the
proceedings; or
order the payment of a sum of money in any currency.
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Furthermore, the tribunal has the same powers as the
courts to:
grant a permanent injunction;
order specific performance of a contract; or
order the rectification, cancellation, or setting aside of a
deed or other document.

The tribunal’s powers to grant interim measures are

referred to above.

Interest
In the absence of an agreement between the parties, the
tribunal has discretionary power under Section 49 to
award simple or compound interest, from such dates and
at such rates and with such rests as it considers just, on
the whole or part of:
the amount awarded, in respect of any period up to the
date of the award;
any amount claimed in the arbitration and outstanding
at the date of commencement of the arbitration but
paid before the award was made, in respect of any



period up to the date of payment; and/or
the outstanding amount of any award from the date
of the award until payment.

The fact that the tribunal has discretionary power to
award interest does not affect the parties’ rights to claim
contractual interest.

Decision making by the tribunal

The parties are free to agree how the tribunal is to make
its decisions, orders or awards. The 1996 Act sets out
detailed rules in Sections 20 to 22 to be followed if there
is no such agreement. The Act differentiates between
proceedings where there is a chairman, or an umpire, or
where the tribunal otherwise consists of two or more
arbitrators. Generally, decisions, orders and awards are
made by all or by a majority of the arbitrators.

Form, content and effect of the award
Pursuant to Section 58 of the 1996 Act, an arbitral
award made by the tribunal pursuant to an arbitration
agreement is final and binding on the parties to the
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arbitration, subject to the limited rights the Act provides
for challenge or 