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EH.n is that arbitration agreements, like other contracts, enure to the benefit of
aE.ﬁHmm_ successors of companies®; that is, the entities that succeed them as a
amim for example, of a voluntary merger,®® or by operation of law.?® m:,or
questions involve the status of a company and are thus generally to be .meo?ma

by reference to the law of its incorporation (or, in respect of natural persons, by
H&.,nammom. to the law of succession). u

Arbitration agreements concluded by agents :
The binding effect of an arbitration agreement concluded by an agent on behal
of a principal involves questions of authority (i.e. the agent’s ability to bind th
principal to such agreements) and allied questions of necessary form.*® Thus, an
ICC tribunal invited to determine whether a principal was bound by an arbitratio
agreement concluded by its agent distingunished between the law governing thi
arbitration agreement (in that case, the law of the seat of the arbitration}, the law
which governed the agent’s capacity to conclude an arbitration agreement o1l
behalf of the principal (the law of the principal’s registered office} and the form
in which such capacity should have been conferred on the agent (the law of th
jurisdiction in which the agreement between the agent and the principal was
concluded).”! : :
National Jaws feature substantial differences on questions of necessary form
(i.e. whether the principal’s written authorisation is recquired) and content (i.¢
whether the principal’s authorisation need expressly envisage the conclusion ¢
an arbitration agreement). For example, both Swiss and Austrian law require the
principal expressly to authorise an agent to entet into an arbitration agreement 0
its behalf in order for a principal to be bound by such an agreement, but only.
Austrian law requires such express authorisation to be in writing.** Under
[talian,?* French?* and German® law no particular form of authorisation :

required.

4, ANALYSIS OF AN ARBITRATION AGREEMENT

| >z arbitration agreement confers a mandate upon an arbitral tribunal to decide
arty and all of the disputes that come within the ambit of that agreement. It is
Bmoﬂmﬁ that an arbitrator should not go beyond this mandate.*" If he does .5@8
u.w..m .dmw that his award will be refused recognition and enforcement :sm,oH the
rovisions of the New York Convention. Art.V.1(c) provides that recognition and
forcement may be refused: _

If the award deals with a difference not contemplated by or not falling within
the terms of the submission to arbitration, or if it contains decisions on matters

Succession and novation beyond the scope of the submission to arbitration . . . ”

Questions of succession in international commercial arbitration arise mo

26

often in connection with companies, rather than nagural persons. The gener he Model Law contains an almost identical provision to the effect that an

éma may be set aside by the competent court, as well as being refused
2 See Andreas Reiner, “The Form of the Agent’s power to sign an Arbitration Agreement an o.mz:_o.b and enforcement, if it: ,
AriJi{2) of the New York Convention”, ICCA Congress Series Ne.9 (1999}, p.82.
21 JOC 5832/1988, (1988) 115 Journal du Droit International 1198, Applying Austrian law, whi
requires authorisation to be given in writing by a principal to an agent in order for the latter val
1o conclude an arbitration agreement (“to provide clear and simple evidence and o protect i
parties agajnst the waiver of procedural guarantees”}, the tribunal refused to regard the princip
as hound by the purported arbitratien agreement. The conflict of laws rules on these diffefern
aspects of agency are notosiously complex. See further Dicey & Morris The Conflict of
{Lawrence Cellins ed., 13th ed., Sweet & Maxwell, 2000), pp.1464 ¢f seq. o
On Austrian law see s.1008 of the Civil Code and note above; and on Swiss law see Art. 396330
the Swiss Federal Code of Cbligations.
2 See Corte di Cassazione Judgment No.6915/1982, Rocco Giuseppe e Fli v Federal Commercéal
Navigarion Ltd (19835) 10 Yearbook Commercial Arbitration 464." -
24 Qee Code civil, Art.1985 and Code de Commerce, Art.L110-3 (formerly Art.109) (in respect of thi
contract of mandate or mandat); and Corte di Cassazione, Judgment No.361/1977, Total v Achil
Lawro (1977) 17 Rassegna dell’ Arbitrato 94 at 95, However, under Art.1989 of the Code Civil
conclusion of an asbitrasion agreement requires specific authorisation. -
See Landesgericht Hamburg, Judgment December 19, 1967 [1968] Arbiirale Rechtspraak 13
140 (in respect of a commercial broker or Handelsmakler, wnder s.75h(2) of the German Commi
cial Code). Sandrock, in “The Extension of Arbitration Agreements to Non-Signatories:;
Enigma $till Unresolved”, op. ciz, p-467, believes that an arbitration agreement concluded:
agent or representative without she principal’s written authorisation would bind that principal
if in the circumstances third parties’ legitimate expectations required protection.
26 Op natural persons see .8(1) of the English Arbitration Act 1996: “Unless otherwise agreed by
: et o amisamt fa meut dicchiaroed hy the death of a party and may be enforced

... deals 4.5& a dispute not contemplated by or not falling within the terms
m. the submission to arbitration or contains decisions on matters beyond the
scope of the submission to arbitration.”?!

a

[

QWMOO 2626/1977, (1977} 2 Yearbock Commercial Arbitration 153, where an Italian limited
EL.:%_ .no._mbwm:w (SAS) M._%m been succeeded—as was evident on the companies register——by a
ic limited company (SpA). The SpA was held to be el asis of
iversal succession under Italian law. ® proper tespondent on the bisis of
e .M.OO umm:.ﬂom_. C@.mmv 109 Jourral du Droit International 990; ICC 3742/1983, (1984) 111
gurhal du Droit Huﬂ.oﬂmmﬂﬂo:m_ 910; and cf. the ad hoc award in Starways Ltd v UN, (] @WB 441LR
mu.?&mﬁ the claimant had ceased to exist ds a separate legal entity). . o
N_M_n %_.Wowa_ op. Cik,s mw_ 137 o_umﬁco that in cases of statutory novation “the claimant has
“ person originally named as a party, who ther J i ,
mnnm 4 the person onin: party, who therefore has ceased to have any rights or
¢ poet’s reflection that “a man’s reach should exceed his ’ ,
: : : : grasp, or what's a heaven for?”
Mo be apposite for an international arbitrator (Robert Browning, Andrea del Sarto __Emmwmmwwm
o_.ou_ Law, >w$ m.h:wx:c and 36{1)(a)(iii). The reference to a “submission o E&:Eﬂ.g.. Eo:._a
Ee.w e an arbitration o_m:.hmm msP. for instance, the Terms of Reference in an ICC arbitration (as to
a_w see O:.,S.. H.r@.m Is a saving provision under both the Convention and the Model Law to
effect that if it is possible to separate the matters which were submitted to arbitration from

2.
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rbitration) or by a competent court (for instance, where enforcement of the
ward is sought), There is a chance that the answer will differ; according to the
ribunal before which it is raised. In general, arbitrators are likely to take a less
estrictive approach than the courts. This is understandable. An arbitrator is likely
0 consider that as there are disputes between the parties, it would be sensible to
try, so far as possible, to resolve them all in the same set of proceedings, A
ational court would no doubt be sympathetic to this approach; but it would
evertheless have it in mind that, unlike an arbitral award, its judgment might set
precedent for the futare.® Whatever the tribunal, its decision will depend upon
ts interpretation of the words of the arbitration agreement and the intention of the
arties, in the light of the law that governs that agreement.

It has been suggested that the precise wording used in an arbitration agreement
s likely to be subjected to closer analysis by common law jurisdictions than by
vil law jurisdictions.”” Be that as it may, the case law raises a number of issues.
Tst, general words such as “claims”, “differences”, and “disputes” have been
eld by the English courts to encompass a wide jurisdiction in the context of the
rticular agreement in question.®® In the US the words “controversies or
aims” have similarly been held to have a wide meaning; and if other words are
sed, it may be considered that the parties intended some limitation on the kind
disputes referred to arbitration.?® ,

inking words such as “in connection with”, “in relation to”, “in respect of”,
th regard to”, “under”* and “arising out of™*' are also important in any
pute as to the scope of an arbitration agreement. For example, English courts
4ve given a wide meaning to the phrase “arising out of”, and this form of words
{usuaily embrace all disputes capable of being submitted to arbitration.** By
ntrast, the use of the words “under this contract” may be interpreted as

Forms of wording

It is important to ensure that the wording m.&o?w& in an mHE:‘mmo:” agreement
is adequate to fulfil the intentions of the parties. Usually, A.zro: parties agree Hm .
resolve any disputes between them by arbitration, EQ intend m.o H.m.mo?mmn u
disputes between them by this method (unless a mmoﬁmm mwowwso.s is ma ova
Accordingly, the arbitration agreement should be %mﬁoﬂ in broad, Eo_s.m_omﬁ
terms, rather than referring only certain categories of dispute to arbitration and
leaving others to the jurisdiction of national ooﬁm.rﬁ . .

Fortunately, most national courts now regard arbitration as an appropriate way
of resolving international commercial disputes and accordingly seek to give

effect to arbitration agreements wherever possible,* rather than seeking to

narrow the scope of the agreement so as to preserve Em. court’s ._.clm&osn.,:.. H:w.m
an English court held that a provision for the E,,?.m.msos of &m.@:ﬁm arising "1
connection with” the contract was sufficient to give Eo. mzwwqm._ ..,.Ev::& the
power to rectify the contract so as to achieve :m. true meaning.** Similarly, a dm
court interpreted the same words as giving .mw.gu”mnoﬁ.m broad powers to Eﬁ ofi
disputes, thus enabling the court to stay litigation 5%965 of a Emoﬁm_ *
arbitration, even though the claim had been framed in terms of tort (libel

conspiracy and violation of legislation concerning unfair trading practices). Thi

court held:

“The International Chamber of Commerce noooEEazn_w.Q o_m_wmw which pro
vides for arbitration of ‘all disputes arising in connection ,S& the presen
contract’ must be construed to encompass a broad scops &. &.,_B.:mgm issues
The recommended clause does not limit arbitration to the literal interpretatto
"or performance of the contract. It embraces every dispute between the wmﬁ
having a significant relationship to the contract regardless of the label mzm.n .m

235 «even worse, might be overruled on appeal!

al Report—ICC clause, see fn.32 above.

5, e.9., Woolf v Collis Removal Service [1948] 1 KB. {1 at 18: F & G. Svkes (Wessex) v Fine
' Ltd [1967] 1 Lloyds Rep. 53; The Angelic Grace [1995) 1 Lloyd’s Rep. 87 (CA).

the case of Prima Paint Corp v Conklin Mfz Co 388 US 395, 87 S.Ct. 1801, 18 L.Ed.2d 1270
67), the words “any controversy or ¢laim arising out of or relating to this agreement” were
ribed as a broad arbitration clause, and in the Scherk case, above, “any controversy or ¢laim”
s held to include statutory claims under the Securities Exchange Act.

1 Onex Corp v Ball Corp, the Ontario Court of Justice held that a claim for rectification was
dispute arising “under” the contract: summarised in (1996) The Arbitration and Dispute
solution Law Journal 193 and (1995) XX Yearbook Commercial Arbitration 275.
imilarly wide interpretation was given to the term “conceming” in Fletamentos Maritimos SA
ffiohn International BV [1996} 2 Lloyd’s Rep. 304.

Lihiopian Oilseeds & Pulses Export Corp v Rio Del Mar Foods Inc [1990] 1 Q.B. 86, Hirst I.
7) held that “arising out of” should be given a wide interpretation covering a claim to
fication of the contract. Sec also The Angelic Grace [1995] 1 Lloyd’s Rep. 87, (CA). In the
a:decision of the Fifth Circuit Court of Appeals on May 13, 1998 evidenced an equally broad
roach to the construction of a ¢lause which referred to arbitration “any dispute, CONtroversy or
‘drising out of or in relation to or in connection with ‘the agreement’ ”: Pennzoil Exploration
roduction Co v Ramco Energy Lid, Case 96-20497. The approach of the German coutts
ppears to be much the same: see Oberlandesgericht, Frankfurt, September 24, 1985, summarised
990} XV Yearbook Commercial Arbitration 666, concemning the expression “arising out

to the dispute.

Where an issue does arise as to the scope of an arbitrator’s jurisdiction th
issue may fall to be determined by the arbitrator (possibly at the outset of th

3z endations of the Final Report of the Working Q_..cc.u o:..ﬂr.o ICC - Stand:
Wma.mwwa%@%»ﬁum% Document 420/318, %nﬁova_. 21, 1991 Amoﬁmﬂm.?oq Final Report:
33 M_Mﬂnm_ﬂﬂwm illustration of this policy can be seen 5. the .amﬁEo: of E.m C.m ﬂnnm_«m .U_mﬁom Cott
in Warnes SA v Harvic Infernational Lid, summarised in Qum& Arbitration an _m__ﬁww o
tion Law Journal 65. The arbitration clanse referred to the .Zoi York OoBEQan it ;
Association”, a non-existent association. The court held that it was o_mm.H that %m parties int ;
to arbitrate and that an agreement on a non-existent foram was the n@:E.m_mE of an ﬂmmﬂmnﬁam
arbitrate which does not specify & forum. Accordingly, the pariies were directed to arbitrate
stem. ]
> \WW‘W:M%WE&.E:Q:E Lid v Elmer Contractors Lid (1997) 37 B.LR. 60 at mW ﬁm%vw”m
Ethiopian Qilseeds & Pulses Export Corp v xw..o Del EE.‘ ﬁowaw. Inc :o.wcu 1Q. . m owmm
97) held that “arising out of” should be given a wide iaterpretation noﬁwdzm o
rectification of the contract; and G. Wettez, “The Impostance of Having a Connection .

Ahiteatinn Intarnatinnal 370
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vithin the scope of the arbitration clause, may nevertheless come within an
arbitrator’s jurisdiction where the parties address that claim in the arbitral
roceedings, without reservation as to jurisdiction.®? _

excluding any claims other than those when the cause of action is conirac:

tual.*?
The model arbitration clause recommended in the UNCITRAL Rules probabl

owes its origin to a mixture of English and US practice:

. b) Basic elements
“Any dispute, controversy or claim arising out of or relating to this Q.Eqm.s :
or the breach, termination or invalidity thereof, shall be settled by arbitration
in accordance with the UNCITRAL Rules as at present E force.”

There is no shortage of learned commentaries on the drafting of an arbitration
greement.*® They are of very little importance or relevance, except to specialists
‘arbitration who may be catled upon to draft a particularly complicated
rhitration clause for use, for example, in a complex long-term contract or in a
ulti-tiered dispute resolution process,”” or who may be asked to prepare a
tailed submission agreement for use in a major arbitration.*®

International commercial arbitrations usually take place purswant to a standard
i arbitration clavse, recommended either by the arbitral institution to which
ey refer (such as the ICDR, ICC or the I.CIA) or by UNCITRAL. Any
bséquent arbitration takes place according to the rules of either the institution
ncerned or of UNCITRAL and these rules will generally be adequate to guide
he process from beginning to end, including (if necessary) the constitution of the
tral tribunal, the filling of any vacancies, the exchange of written submissions
so on. Where the parties wish to provide for.ad hoc arbitration, but not to
ake use of the UNCITRAL Rules, it will generally be sufficient to adopt a
duse that makes it clear that all disputes are to be referred to arbitration. Also,
¢lause should specify that this is to take place in a state which has a modern
-of arbitration which, if necessary, will provide for the appeintment of
itrators, the filling of vacancies and so on. In France, for example, a simple
use such as “Resolution of disputes: arbitration, Paris” whilst not recom-
.zm.om, would be held as a valid submission to arbitration in an international

The second point that emerges from the case law is that there are, in mnnm«w,
three categories of claim that are potentially within the scope of an mﬂgﬁmco.u

agreement. These are:
@ contractual claims (including claims incidental to the contract, such
quantum meriit);
® claims in tort; and

& statutory claims.

The first two are self-explanatory. The third relates to those claims that aris
out of legislation which might bind the parties, such as securities m.:a antt
legislation. In all three categories of claim, it is necessary H.o determine whet
a particular claim or defence has a sufficient connection with the .oozn,moﬁ o
covered by the arbitration agreement. In a claim for Euo_w uqo.H nstance, 1
unlikely that the claim would be covered even by a broad Eg.qm:oz clause,
theré is not likely to be any connection between the complaint and the contr
Likewise, in relation to statutory claims, the arbitral tribunal or a judge may n
to examine a claim or defence in relation to the wording of the arbitratio
agreement, in order to decide whether there is a sufficiently Q.omo connectt

In South Africa, New Zealand and Australia the case law is generally
sistent with that of the US and England. Thus, a widely drawn arbitration clg
will encompass claims for rectification as well as claims such as E.o mmm.mu
existence of a collateral oral agreement, which are outside the written

or instance, The Almare Prima [1989] 2 Lloyd’s Rep. 376.

e, in particular, the report of Gélinas on The elements of an effective arbitration clause
eréinafter Gélinas) ai the ICCA Congress Series No.14, Paris 1998, An impressive list of articles
I'talks 35 cited in this paper, including Stephen R. Bond “How to Draft an Arbitration Clause”
(1989) 6 Journal of International Arbitration 66; revisited in (1990) } ICC International Court
Arbitration Bulletin 14; Craig, Park & Paulsson, Infernational Chamber of Commerce Arbitra-
(3rd ed., Oceana, 2000), pp.85-126; Ulmer, “Drafting the International Arbitration Clause”
8620 The International Lawyer 4; “Guide de rédaction des clauses d’arbitrage et de droit
plicable dans les contrats commerciaux internationaux”, Pierte Bienvenue, Revie du Barreau du
ec (1996) Tome 56, No.1, Avril-Mai, 39; The Freshfields Guide to Arbitration and ADR
wer, 1999); William W. Park, “When and Why Arbitration Matters” in The Commercial Way
istice {1997), pp.73-99, at p.96; and Derains, “Rédaction de la clause d’arbitrage”, Le Droit
Affaires Propriéié Intelleciuelle (Henri-Desbois, Librairies Techniques), p.15. Also worth
ning is Bernadini, “The Arbitration Clause of an International Contract™ (1992) 9 Journal
nternational Arbitration 45; Ball, “Just do it. Drafting the Arbitration Clause in an International
ment” (1993) 10 Journal of International Arbitration 29, and Debevoise & Plimpton’s
ed Model Arbitration Clauses for Intermational Contracts {1996).

Chil:

ne arbifration between a state and a private corporation-in which two of the authors took part
ounsel, the negotiation and agreement of the detatled submission agreement took 18 months

tract.** . .
When considering the scope of the arbitration agreement :..5 parties, 3.
conduct in referring a matter to arbitration, may be taken as impliedly agre
to confer on the arbifrator jurisdiction beyond that which would have ex

pursuant to the arbitration clause. Accordingly, a claim in tort that may n

43 ashville Investments Lid v Elmer Contractors Lid [1989] Q.B. 488, 508. In h_.,hw:m {Runco
v Aqua-lift (a firm) (1989) 45 BL.R. 27, it was held that use of H._:m ¢.<9d “under” excluded u
claims for negligent misstatement from the scope of Em. E._u:._.m:n: clause. See also m._”
Kiukiang Maritime Carriers [1999] 2 Lloyd’s Rep. 782, in which it was ra_a that an E_u_
clause referring to “any dispute arising from” the contract exctuded claims for negligen

3 i - f sentations. ;
representations that arose from pre-contractual represen
43 ithwmmr Iovoctmonte Prv Fad v Woolworths Pty Ld (1970) 2 S.A. 498; Roose Industrie
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commercial contract.*® The French law on international arbitration would then The number of arbitrators
give such support to the arbitral process as required, including appoiniment of the
arbitral tribunal under Art.1493 of the French Code of Civil Procedure.
Arbitration clauses are usually drawn in wide terms, to ensure that all disputes
which arise out of or in connection with a particular contract or contractual
relationship are referred to arbitration. It is possible to limit E.Eqmm.on to certain
disputes, leaving others to the courts, but this is not génerally desirable.™® _ﬁ. a
dispute does arise, there may well be a threshold issue as to whether or E.: iris
a dispute which is covered by the arbitration clause—in other words, a dispute
about what kind of dispute it is. :
As already indicated, where parties agree to put an arbitration clause into their
contract, they will usually select a standard form or ..Bom_ﬁa clause, either from
one of the arbitral institutions or from an internationally recognised authority
such as UNCITRAL. These model] clauses are widely drawn. The UNCITRAL

model, as has been seen, refers to: :

_ As already discussed, in an international commercial arbitration®' there should
be an uneven number of arbitrators; and it is suggested that, in general, three at
most will be sufficient. The system of appointing only two arbitrators, with an
“umpire” or “referee” to adjudicate between them if they cannot agree, may be
appropriate for arbitrations within a defined trade or commodity association, but
is impracticable for the generality of international commercial arbitrations. >

Establishment of the arbitral tribunal

. This is dealt with in Ch.4.

Ad hoc or institutional arbitration

This is one of the most important decisions that has to be taken; and of course,
thas to be taken at the wrong time. In an ideal world, it would be possible to wait
ntil any disputes had arisen and then decide, according to their importance and
-omplexity, how they should best be handled. Would a simple ad hoc agreement,
acked by a modern system of arbitration law, be sufficient to dispose of the
isputes without involving a national court™ or an arbitral institution?>* If not,
ould it be sensible to enlist the help and support (and the rules) of one of the
arbitral institutions and, if so, which institution—the ICC, the LCIA or the
CDR? Or would it be better, given the complexity of the dispute, the amount of
oney involved, the expertise likely to be required and the importance of the
ssues to be resolved, to negotiate a detailed submission agreement?

These questions would be best answered when a dispute arises. But the reality
s that by this stage the parties, like a divorcing couple, may not be talking to each
o.ﬁ.wnnl;oﬂ at most will only be doing so through their lawyers. Accordingly, good
nn.mm dictates that the agreement to arbitrate should be negotiated and concluded
t the same time as the contract to which it relates. As one commentator has

“Any dispute, controversy or claim arising out of or relating to this contrac
or the breach, texmination or invalidity thereof ... ” :

Similar language is used in the ICC and LCIA model forms.

Where a model clause is used it is sensible to supplement it by reference to th
number of arbitrators, the place of arbitration, the law or laws governing thé
arbitration clause and the contract of which it forms part, the language of the
arbitration and so on. Otherwise any problems which arise in these respects, and
on which the parties cannot agree, will have to be RmoZma by the relevin
arbitral institution or by the arbitral tribunal itself. :

There follows a note of the key elements of an arbitration clause, including
those that may usefully supplement a model clause. Since these key elemen
have already been discussed, either in this chapter or in the preceding chapter
the note is brief.

A valid arbitration agreement

First, there must be a valid arbitration agreement. In particular it must be maj
clear, as it is in the model clauses, that the parties intend that any and all dispute
between them shall be finally resolved by arbitration. Examples of defective
clauses, in which such an intention was not made clear, are given later in thi

chapter.

ee Ch.1, paras 1-14 ¢/ seq.

fglish law, e.g., provides that where there is to be an even number of arbitrators and an umpire,
nless the parties agree otherwise the umpire should attend the proceedings and rececive all the
-pleadings and other documents. Any orders or decisions should be made by the arbitrators unless
‘they cannot agree, when the umpire will replace them as the tribunal: Arbitration Act 1996, s.21.
“This raises certain practical questions such as; how is the umpire to be chosen; which of the
-arbitrators is to take the lead in organising the proceedings, drawing up orders and so on, until the
‘empire takes over; what is the point of having the uwmpire present, if the arbitrators agree upon all
Mmatters relating to the arbitration; what is the point of having arbitrators present and taking part
inthe proceedings, if at some stage they are to be replaced as a tribunal and the decisions, orders
nd awards are to be made by a single individual? “Umpire” arbitrations may be suitable for a
small group of arbitrations in particular wades; but in general the authors do not recornmend

7.
For instance, to appoint the arbitrator or arbitrators.

% Fouchard Gaillard Goldman on International Commercial Arbitration (BE. Gaillard & J. Sav
eds, Kluwer Law International, 1999), para.486; cf. the decision to similar effect in Arab Aftic
Energy Corp Ltd v Olieprodukien Nederland BV [1983] 2 Lloyd’s Rep. 419, o

S Gélinas, op. cit., p.13, states: “Unless the parties wani to exclude m.S_.: arbitration cerl
controversies . . . or 1o limit the arbitration procedure to precisely identified areas of confli
broad clause is to be recommended over cne that will attempt to list every possible type
dispute”. He points out that most modern judges are now prepared to give mmn_woﬂ.ﬂo Fowa wor
such as that found in the standard ICC arbitration clause and adds that “if no limitation is interide
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“The primary objective, in inserting an arbitration clause in a contract, is to “Place of arbitration
ensure that when the time comes—that is, when a dispute parts the parties— - .

neither one will be able to escape arbitration ... > - This is another decision of major importance. The place of arbitration. con-

stitutes the seat of the arbitration and the law of that place governs the arbitral
.Eooom&amm This has already been fully considered in Ch.2. It is advisable for
the parties themselves to choose a suitable place of arbitration, rather than
._omSum the choice to others.®* In doing so, they should take account of practical
matters such as distance, availability of adequate hearing rooms, back-up serv-
ices and so on. However, they should also lacate their arbitration in a state whose
mmsm are adapted to the needs of modern international commercial arbitration and
vhich is a party to the New York Convention.

The choice between ad hoc and institutional arbitration has already been
considered in Ch.1,5 and need not be repeated here. The criteria by which an
arbitral institution should be judged are also considered in that chapter.”’

Filling vacancies in the tribunal

During the course of an arbitration it may sometimes be necessary to replace’
an arbitrator, whether because his or her appointment has been successfully’
challenged or because he or she has died or for some other reascn, such as
incapacity. The tules of the established arbitral institutions contain detailed :
provisions to cover such contingencies,™ as do modern laws of arbitration.*®

It was customary for institutional rules of arbitration to provide for the:
replacement of an arbitrator by the same method by which he or she was:
appointed.® In the late 1990s, however, both the ICC and the LCIA adopted rules
under which their courts have complete discretion as to é:nﬁrmn or not to follow
the original procedure.®'

Where there is a submission agreement that is intended, so far as possible, i
be self-contained,®> provisions for filling any vacancies in the tribunal must b
spelt out in some detail. One problem that then arises is, how is a *“vacancy” 1
be determined and who is to determine it? Death and resignatiog are unambi
ous. But it would also be sensible to provide for incapacity. And in the absen
of an arbitral institution or a national court, who is to détermine when an
arbitrator is incapacitated? Should incapacity be limited to ill health, or should i
extend to refusal to act due to other commitments, which may canse unacceptabl
delay in the fixing of hearings? For the determination of incapacity, there are ni
realistic alternatives in the case of ad hoc arbitration, between leaving this’
agreement between the parties (which may not be forthcoming) or to a decisior
by the other members of the arbitral tribunal, Leaving it to the tribunal is n
satisfactory since it is undoubtedly difficult, if not invidious, for two members ¢
an arbitral tribunal to declare that their colleague is incapacitated.

As to failure or refusal to act, the arbitrator concerned should be called upo
to withdraw from the arbitration in order that an alternative.appointment may b
made. If he or she refuses to do so, it may well be necessary to apply to a natior
court at the place of arbitration for his or her removal. .

“Again, z.&m topic has already been fully discussed.5* All that need be stated is
‘that the EE.: contract should contain a choice of law clause and, if the arbitration
agreement is to be governed by a different law, what law.

.U.@Qx: clauses

It is important that the failure or refusal of one of the parties to take part should
ot frustrate an arbitration. The defaulting party usually is the respondent, who
sees that it has nothing to win and may have much to lose by taking part in
proceedings that are likely to lead to an award against it. Exceptionally, however,
aclaimant may lose heart in the face of a substantial counterclaim. It may then
be ‘the respondent who wishes to proceed. The rules of the arbitral institutions
usually contain adequate default provisions; so too do the UNCITRAL Rules
which provide:

- “1. If, within the period of time fixed by the arbitral tribunal, the claimant
has failed to communicate his claim without showing sufficient cause for
such failure, the arbitral tribunal shall isste an order for the termination
of the arbitral proceedings. If, within the period of time fixed by the

-arbitral tribunal, the respondent has failed to communicate his statement
of defence without showing sufficient cause for such failure, the arbitral

. tribunal shall order that the proceedings continue.

2. If one of the parties, duly notified under these Rules, fails to appear at a
hearing, without showing sufficient cause for such failure, the arbitral

tribunal may proceed with the arbitration.

3. If one of the parties, duly invited to produce documentary evidence, fails
i+ - to do so within the established period of time, without showing sufficient

% GGélinas, op. cit., p.4.

5 paras 1-99 et seq. and 1-104 et seq.

%7 paras 1-109 er seq.

5% See, for instance, the ICC Arbitration Rules, Art.12; LCIA Arbitration Rules, Arts 10 and H
 See, for instance, the English Arbitration Act 1996, 5.27. .
0 See, for instance, the previous (1988) version of the ICC Arbitration Rules, Art.2.12.
51 [CC Arbitration Rules, Art.12.4; LCTA Arbitration Rules, Art.11.1; see also the ICSID >§Em

Rnles. Art.11.2(a).

Thie ICC’s statistics indicate a growing awareness by the parties to an arbitration agreement of the

mﬁwm:wa_ow_a nsmmomﬁm a suitable place of arbitration. In each of the five years up to and including
the place of arbitration has been chosen by the parties in over mo

o i e o y the p per cent of all new cases
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of the relevant arbitral institution, if any.% These additional powers may enable
the arbitral tribunal to grant remedies that otherwise might not be available under
the applicable law. For example, power may be given to order a party to provide
security in relation to an amount in dispute, either by paying it into a special
mnoocm: established in the name of the arbitral tribunal, or into some other
blocked escrow account.”™

cause for such failure, the arbitral tribunal may make the award on the
evidence before it.” %

Where there is no default clause in the relevant rules of arbitration, it is
sensible to include one in the arbitration clause. :

Language

It is both customary and logical for the language of the arbitration to be the (¢) Submission agreements
language of the contract. This will be the usual position in an ipstitutional .
arbitration, although the arbitral tribunal usually has discretion to direct that othel
languages may be used or that documents may be admitted in their origina
language without the need for a translation. .

Sometimes a contract is made in two languages, each to be of equal authen
ticity.®® In such cases, simultaneous translations at the hearing of the arbitration
may be unavoidable (although it slows down the proceedings and is not inex

pensive).

Qw:mﬁ&,@

The position of the parties and their advisers in dealing with a submission
agreement is radically different from the position that exists when an arbitration
duse is being written into a contract. First, a dispute has actually arisen, and
isually this means that there will be a hostile element in the relationship.
condly, from a technical point of view, the legal advisers know what kind of
dispute they are facing, and they will wish to structure the arbitration to deal with
tefficiently and appropriately. Thirdly, the interests of the parties may conflict,
nthat the claimant usually wants a speedy resolution, whereas the respondent
ften considers that it will be to his advantage to create delay.”* For all these
asons, the negotiation of a submission agreement may be a lengthy process.
wever, the importance of “getting it right” cannot be overemphasised.”

Entry of judgment and rule of court clauses

In the US many arbitration agreements contain an express provision to the
effect that judgment may be entered upon the award in msu\ court of competen
Jurisdiction.

Such provision seeks to reinforce arbitration, by Bmem : clear that a nationa
court that has jurisdiction may enforce the arbitration agreemsnt and the award
Although the court may well have this power irrespective of the agreement of thi
parties, the use of an “entry of judgment” clause is recommended where th
arbitration is likely to take place in the US, in order to avoid an argument that it
omission indicates that the parties intended to exclude any court procedure on th
award.%’

rafting a submission agreement

The submission agreement should contain many, if not all of the basic ele-
nts of an arbitration agreement as set out above.” In addition, it should
titain a definition, or at least an outline, of the disputes that are to be arbitrated;
provision for a possible site inspection; provision for appointment of experts by
thearbitral tribunal; provision for interim awards; provision for the costs of the
roceedings; and provisions concerning the award, including a provision cover-
what is to happen if the arbitrators fail to reach agreement; and, finally, an
ement that the award of the arbitral tribunal is to be final and binding upon
parties.

is also possible to include in the submission agreement procedural arrange-
ments, such as for production of documents, exchange of written submissions
and witness statements, the timetable to be followed and other maiters. On

Other procedural matters

Other procedural matters need to be covered only in a clause providing for
hoc arbitration, or where the parties wish to deviate in certain respects from th
rules adopted by them in their arbitration clause. An example is where the partie
adopt the UNCITRAL Rules, but wish the presiding arbitrator to make an awa
as if he or she was sole arbitrator, in the event that a majority award is fo

possible.®®
The parties may also wish to confer special powers on the arbitral tribunal {

do not normally exist under the law governing the arbitration or under the rule: v the powers of an arbitral tribunal, see Ch.5.

Stich an express power is contained, e.g., in the LCIA Arbitration Rules, Art.25.1(a).

Although it should of course be borne in mind that the claimant may be compensated for the delay
by an award of interest, and that ma_mw is usually oaly achieved by the expenditure of costs—e.g.
&n determination of a prefiminary issue. Ultimately, the respondent may be directed to pay the
mo&w of the arbitration, particularly if it is considered that its conduct has contributed to the delay.

ee Ch.8.

Seé, for instance, the discussion of the arbitration between Turriff Construction (Sudan) Ltd and the
Government of the Republic of the Sudan, below, para.3-39.

5 UNCITRAL Arbitrasion Rules, Art.28. Where the respondent has a counterclaim on whick
wishes to proceed, even if the claimant fails to do so, the tribunal would presumably allow:i
subject to payment of any advance on fees. :

4 Agin the Channel Tunnel arbitration, discussed in Ch.2,

7 Domke, The Law and Practice of Commercial Arbitration (revised ed., 1985), p. 76.

% Qe the 1INCTTRAL Arbitration Rules, Art.31; only in relation to questions of procedure may.
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balance, however, it is probably better to-deal with such questions in a mowm_;m.a E.v Separability

document, once the submission agreement has been concluded.
“The concept of the separability of the arbitration clause,” is both interesting in

ESQ and useful in practice. It means that the arbitration clause in a contract is
nocmanﬁna to be separate from the main contract of which it forms part and, as
such, survives the termination of that contract. Indeed, it would be entirely self-
mnmnmc:m if a breach of contract or a claim that the contract was voidable was
fficient to terminate the arbitration clause as well; this is one of the situations
n which the arbitration clause is most needed.

As those who drafted the Model Law observed in relation to the principle of
%ﬁmgnw

An illustration

The importance of ensuring thai the submission agreement deals with all thes¢
matters emerges clearly from the Turriff arbitration, which took place at the
Peace Palace in The Hague.” During the course of the proceedings two of the
three arbitrators originally appointed resigned and the respondent withdrew,
leaving the arbitration to proceed as a default arbitration.” The resignation of the
presiding arbitrator on grounds of ill health was dealt with by agreement; the
Canadian chairman was replaced by a Dutch judge: The withdrawal of the
Government from the arbitration could not be dealt with by agreement, since by
then all oo-OﬁmBnom between the parties had ceased. However, the arbitra
tribunal had express power under the submission agreement to proceed in defauli
(that is to say, in the absence of one of the parties). It decided to do this and a date
was fixed for an adjourned hearing. A third crisis prevented this. The Sudanese
arbitrator failed to attend the adjowrned hearing. One of the arbitrators, who hat
been delegated by the arbitral tribunal to deal with procedural matters, fixed'
new date for the hearing, He ordered that, in the absence of the Sudanese
arbitrator, Turriff’s oral argument and evidence should be presented before tw
members of the arbitral tribunal and should be fully recorded, authenticated a
preserved.”™® & :

Under the submission agreement, it was for the Government to appoint a new
arbitrator’” within 60 days. When it failed to do this, Turriff asked the Presidefit
of the ICJ to make the appointment, which he did. Thereupon, the remaining v
arbitrators were deemed to have been reappointed. In this way a new arbitral
tribunal was constituted; and the hearing then continued ex parte as before, Wi
the new arbitrator reading the transcript of the previous days’ proceedings;in
order to acquaint himself with the facts. In April 1970, the arbitral tribunal issued
an award under which the Government was ordered to pay a sum of over £6
million, together with an additional sum to cover Turriff’s legal costs and th
costs, fees and expenses of the arbitral tribunal.™ :

“The main practical advantage of this principle is that it constitutes a serious
bar, for a party who desires delay or wishes to repudiate his arbitration
dgreement, to subvert the arbitration clause by questioning in court the exis-
tence or validity of the arbitration agreement [by questioning the validity of the
main contract].”

Separability thus ensures that if, for example, one party claims that there has
e a total breach of contract by the other, the contract is not destroyed for all
rposes. Instead;

It survives for the purpose of measuring the claims arising out of the breach,
and the arbitration clause survives for determining the mode of their settle-
ment. The purposes of the contract have failed, but the arbitration clause is not
one of the purposes of the contract.”s"

Another method of analysing this position is that there are in fact two separate
ontracts. The primary or main contract concerns the commercial obligations of
rn.@m&omw the secondary or collateral contract contains the obligation to resolve
ny disputes arising from the commercial relationship by arbitration. This secon-
ary contract may never come into operation; but if it does, it will form the basis
or:the appointment of an arbitral tribunal and for the resolution of any dispute
sing out of the main contract,

The doctrine of separability is endorsed by institutional and international rules
f arbitration, such as those of UNCITRAL, which state in the-context of pleas
a3 fo the jurisdiction of an arbitral tribunal:

" See above, para.3-57.

5 The case is briefly noted in Stuyt, Survey of International Arbitrations 1794-1970 (1976}, App.
Case No.A31; and more fulty by Erades, “The Sudan Arbitration” (1970) N-T.LR. 2 at 200+
Dr Erades became presiding arbitrator on the resignation of his predecessor. It is also comrie
upon by Schwebel in Infernational Arbitration. three salient problems (Grotius Publications
1987).

76 Brades, loc. cif., p.209.

77 Although this was not known at the time, the Government had in fact made an order revokin
purporting to reveke the Sudanese judge’s appointment as an arbitrator.

™ Brades, loc. cit., p.222. Te complete the story, negotiations took place between the Governmeit s
Turriff after the issue of the award and the company accepted in settlement a substantial p

. an arbitration clause which forms part of a contract and which provides
or arbitration under the Rules shall be treated as an agreement independent of
he other terms of the contract,”?

his :concept is known in some systems of law as the autonomy of the arbitration clause—
utonomic de la clause compromissoire.

zarski, op. cit., p.76.

per-Lord MacMillan in Heyman v Darwins Lid [1942] A.C. 356 at 374,
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Following the provisions of the UNCITRAL Rules, the Model Law provides number of states in which the concept has not yet been accepted is steadily

that:
“An independent (or autonomous) arbitration clause thus gives the arbitral

tribunal a basis to decide on its own jurisdiction, even if it is alleged that the main
ontract has been terminated by performance or by some intervening event.
Some laws and rules go further and establish that the arbitration clause will
rvive even if the main contract that contains it proves to be null and void.®!
Towever, this must depend on the reason for which the contract is found to be
mill and void (i.e. is it a reason that will also affect the “separate”™ arbitration
agreement?), and whether it is void ab initio.
While the doctrine of separability is now accepted in principle in all developed
arbitral jurisdictions, application of the doctrine continues to vary—even within
tisdictions—in circumstances in which the main contract is argued never to
ave come into existence at all.
n France, the courts will not stay court proceedings in circumstances in which  3-64
e-arbitration agreement is “manifestement nul” {manifestly void}, although in
practice it is very rare for French courts to deny an arbitral tribunal the opportu-
nity to rule on its own jurisdiction.”? In England, the Arbitration Act 1996
ovides that an arbitration agreement contained in another agreement “shall not
Hmmmaoa as invalid, non-existent or ineffective because that other agree-
. did not come inio existence™, although recent case law suggests that for
e msmrmw judges the fate of an arbitration agreement remains inextricably
ed to the initial existence of the main contract.”®
t will be appreciated from what has been said that there is a direct connection
tween the autonomy of the arbitration clause and the power (or competence) of
arbitral tribunal to decide upon its own jurisdiction (or competence). This
er (that of competence/competence, as it is sometimes known) is discussed
h.5, which deals with jurisdiction and other issues.

“The arbitral tribunal may rule on its own jurisdiction, including any objec
tions with respect to the existence or validity of the arbitration agreement. For:
that purpose, an arbitration clause which forms part of a contract shall be
treated as an agreement independent of the other terms of the contract. A:
decision by the arbitral tribunal that the contract is null and void shall not;
entail ipso jure the invalidity of the arbitration clause.”®’

3-62 Similarly, the LCIA rules stipulate that for the purpose of a ruling on juris
diction:

“[Aln arbitration clause which forms or was intended to form part of m:o_&n.m
agreement shall be treated as an arbitration agreement independent of Qmw
other agreement. A decision by the Arbitral Tribunal that such other agreement
is non-existent, invalid or ineffective shall not entail ipso jure the nhon-
existence, invalidity or ineffectiveness of the arbitration clause.”**

in the Gosset case, the French Cour de Cassation recognised the doctrine 0
separability in very broad terms as follows:

“Tn international arbitration, the agreement to arbitrate, whether conclude
separately or included in the contract to which it relateg is always save i1
exceptional circumstances . . . completely autonomous in law, which excludes
the possibility of it being m&q@nﬁo& by the possible ::&:Q:% of the mai

2?85

contract.

Five years later, the US Supreme Court also recognised the separability of th
arbitration clause in the Prima Paint case®®; and modern laws on arbitratio 3
confirm the concept. Swiss law, for example, provides that: . d) Summary

$ already stated, most arbitrations take place pursuant to an arbitration clause  3-65
‘contract”. Where the parties decide that any dispute between them will be
mitted to arbitration under the rules of a particular arbitral institution, the
lel-clause recommended by that institution should be incorporated into the
tract. Where the parties decide that the services of an arbitral institution are
likely to be required, but that they would nevertheless like to adopt an existing

“The validity of an arbitration agreement cannot be contested on the grouf
that the main contract may not be valid... "%

3-63 An increasing number of countries® have made their position clear by mak
the separability of the arbitration clause part of their laws.on arbitration,®

83 Model Law, Art.16(1).

841 CIA Arbitration Rules, Art,23.1.

5 Cour de Cassation, ire Civil Chamber, May 7, 1963 (Dalloz, 1963, p.543).

8 prima Paint Co v Flood & Conklin Manufacturing Corp, 388 US 395 at 402 (1967).

57 Suviss Private International Law Act 1987, Art.178(3).

%% For instance: the Netherlands in the Arbitration Act 1986, Art.1903; England in the b&uam:o.
1996, 5.7; and states that either adopt the Model Law or adapt their legisiation to it.

8 See: Marrella “International Business Law and International Commercial Arbitration: the!
Approach” (1997) Arbitration and Dispute Resolution Law Journal 25; Rogers & Lai
“Separability—The Indestructible Athbitration Clause”™ (1994) 10 >qv5mwou:§8§mmo=a
Svernlou “What Isn’t, Ain’t: The Current Status of the Doctrine of Separability” (1991) 8 Jou

Sanders, Arbitration, Ch.12, paras 107-112; it should be noted, however, that, as Sanders
Ives, a “comparative study can only be made on the basis of the current situation” and
ituations change rapidly” (ibid., para.102).

UNCITRAL Arbitration Rules, Art.21.2 state that a decision by the arbitral tribunal that the
tract is null and void “shall not entail ipso jure the invalidity of the arbitration clause”; and as
been seen, the Model Law itself adopts this terminology, Art.16(1},

Gaillard “The negative effect of competence-competence”, International Arbitration Report,
January 1, 2002.

m the English Arbitration Act 1996; but see Shackleton, “Arbitration without a Contract”,
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set of rules, they should incorporate the recommended UNCITRAL arbitration
clause into the contract.

Where such arbitration clauses are adopted, most national courts will recog
nise and give effect to the parties’ wishes to arbitrate any disputes between theim
These model clauses bring with thern a set of rules that are self-sufficient, an
which should be enough to guide the arbitral tribunal and the parties from. th
beginning to the end of the arbitral process.

Nonetheless it would be advisable to add to the model clause at least three d
the basic elements of an arbitration agreement, discussed above, namely, th
number of arbitrators, the place of arbitration and:the governing law of ki
contract. It may also be—or become—necessary to identify the law moﬁBE
the arbitration agreement.®*

If the parties do not require the services of an arbitral institution and do no
wish to adopt the UNCITRAL Rules, a simple submission to arbitration
adapted from one of the model clauses—would be sufficient in theory. In practic
however, it is sensible to provide not only for the number of arbitrators, the plac
of arbitration and the governing law but also to consider such provisions as thos
relating to the establishment of the arbitral tribunal, the filling of vacancies an
the failure or refusal of a party to take part in the arbitration. :

The fact that the parties have agreed in their arbitration clause to an arbitratio
under institutional rules does not prevent them from agreeing, when a dispute h:
arisen, 10 a different method of resolving the dispute. Thus they may switch fro
say, an ICC arbitration to an ad hoc arbitration or vice versa; but if they do s
a new arbitration agreement should be made, so as to avoid problems. It is'n
practicable, for example, to conduct an arbitration under the ICC Rules 2::
the involvement of the ICC.

(a) Inconsistency

“Where there is an apparent inconsistency in the clause, most national courts
szally attempt to give a meaning to it, in order to give effect to the general
tention of the parties, which was to submit disputes to arbitration. This is the
ase in Fngland where the courts uphold a clause and strike out an inconsistent
provision, if it is clear that the “surviving clawse” carries into effect the real

8::0: of the parties and the “discarded clause™ would defeat the obiect of the
t. o5

‘Similarly, as regards uncertainty, the courts of most countries generally try to
phold an arbitration provision,”” unless the uncertainty is such that it is difficuit
make sense of it. The same is true of institutions. By way of example, the ICC
g.in the past accepted the following vague and imprecise formulations as
ferences to the ICC International Court of Arbitration: “the official Chamber of
ommerce in Paris, France”; “the Arbitration Commission of the Chamber of
ommerce and Industry of Paris”; and “a Commission of Arbitration of French
hamber of Commerce, Paris”.*®

From time to time, however, courts and institutions are confronted with clauses
ich simply fail for lack of certainty. Examples are:

‘In the event of any unresolved dispute, the matter will be referred to the
nternational Chamber of Commerce.”

“All disputes arising in connection with the present agreement shall be
ubmitted in the first instance to arbitration. The arbitrator shall be a well-
nown Chamber of Commerce (like the ICC) designated by mutual agreement
etween both parties.”

“Any and all disputes arising under the arrangements contemplated here-
nder. .. will be referred to mutually agreed mechanisms or procedures of
fiternational arbitration, such as the rules of the London Arbitration Asso-
iation.” ;

“For hoth parties is a decision of Lloyd or Vienna stock exchange binding
wm.@oﬁr will subjugate to the International Chamber of Commerce.”

5, DEFECTIVE ARBITRATION CLAUSES

The principal defects found in arbitration clauses are those of inconsisten
uncertainty and inoperability. The argument as to whether an arbitration cla
suffers from one or more of these defects is likely to be raised where;
example, a party takes aciion in a national court in relation:to.a dispute and.
defendant seeks a stay of the proceedings on the basis of the existence of thi
arbitration clause. In such circumstances, the application for a stay may.
opposed on the basis that the arbitration agreement was “inoperative or incapa
of being performed”.®

h
The problem with the first example is that, even if the broad reference to the
nfermational Chamber of Commerce is taken to be a reference to the ICC’s

Central Meat Products Lid v J.V. McDaniel Led [1952] 1 Lloyd’s Rep. 562 and note £.J.R.
avelock Lid v Exportles {1968] 1 Lloyd’s Rep. 163, where inconsistencies and uncertainties were
osed in the clause itself. See also Mangistaumunaigoz Oil v United World Trade Inc [1995] 1
¥d's Rep. 617, where the arbitration clause provided that “arbitration, if any, by ICC Rules in
ondon”. The words “if any” could be rejected as surplus usage.

tar Shipping AS v China Nuational Foreign Trade Transportation Corp [1993] 2 Lloyd’s Rep.
(CA); Nokia Maillefer SA v Mosser, Tribunal Cantenai (Court of Appeal) March 30, 1993,
@mv uOG %@m_‘voow OoEEE.SmH .E.Eﬁm:o: 681; and ASA Bulletin {1995) No.l, p.64.

%4 See the discussion in Ch.2, para.2-035.
95 These terms are used in the New York Convention, Art.IL.3 and in the Model Law, Art. mc
further discussion of defective arbitration clauses see Schmitthoff, “Defective Arbit
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~The reference to the agreement being “null and void” refers o the arbitration
agreement itself since, as seen in the discussion of the principle of separability,
1 most countries the nullity of the main contract does not necessarily affect the
validity of the arbitration agreement. At first sight it is difficult to see a distinction
ctween the terms “inoperative” and “incapable of being performed”. However,
i arbitration clause is inoperative where it has ceased to have effect as a result,
ot example, of a failure by the parties to comply with a time-limit, or where the
atties have by their conduct impliedly revoked the arbitration agreement.’ By
ontrast, the expression “incapable of being performed” appears to refer to more
ractical aspects of the prospective arbitration proceedings. It applies, for exam-
le, if for some reason it is impossible to establish the arbitral tribunal.®

Lack of the ability to make payment of an award should not mean that an
arbitration clause is incapable of being performed.” However, in India it has been
Id that a stay of court proceedings should be refused on the grounds that
xchange control regulations would prevent payments in foreign currency to the
arbitrators and other overseas expenses of those participating in a foreign arbi-
ation.®

International Court of Arbitration in Paris, the clause by itself does not mﬁ._m_b.ﬁ
whether the unresolved dispute is to be settled by arbitration or by .nosw_rmso .
or by some other procedure. The second @xmﬁ_&@ w_”oiaom for E@chop bu
fails to provide for the appointment of an arbitral Ecc:m_” Even mm. the partie
agreed upon “a well-known Chamber of Commerce” as mH?:.mﬁ.Q,. this io.u_a v.o
of no avail, since arbitrators must be individuals. Moreover, 1t is E_o_omw.. in thi
clause what is meant by “in the first instance”. The HEE mxm:%_m requires th
future agreement of the parties on “mutually agreed mechanisms or procedure
The fourth is simply meaningless. ‘ o
3-70 Further examples of what have been referred to as “pathological arbitratio
clauses” are to be found in Craig, Park & Paulsson’s commentary on IC

Arbitration.”® Two of the more flagrant examples include:

“In case of dispute (contestation), the parties undertake to submit to mw_&ﬁ.mx.s
but in case of litigation the Tribunal de Ia Seine shall have exclusive jurs

IER

diction.

and: d} .wmu_u&m:cz and waiver of arbitration agreements

“Disputes hereunder shall be referred to arbitration, to be nm.aaoa out b
arbitrators named by the International Chamber of Commerce _.s.mnsoé
accordance with the arbitration procedure set forth in the Civil Code

. ®
Venezuela and in the Civil Code of France, with due _.mmm& for the law of th

2

A related question arises where the claimant is said to have abandoned or 3-72
aived by conduct its right to proceed with arbitration against the respondent.
is raises the question of whether an arbitral tribunal has the power to strike out
laim as a result of delay by the claimant in pursuing the arbitration. For this
urpose, legislation appears to be required.

In Hong Kong, for instance, the Arbitration Ordinance was amended in 1982
give the arbitral tribunal or any of the parties an opportunity to apply to the
urt for an arbitration to be terminated for want of prosecution. In England,
bgislation provides for the arbitral tribunal to have the power to dismiss a claim,
1 broadly the same grounds as a national court may strike out claims in
gation.” The English 1996 Act provides that, unless otherwise agreed by the
ties, the tribunal may dismiss the claim if it is satisfied that there has been
.&Eﬁo and inexcusable delay on the part of the claimant in pursuing its claim
that the delay either gives rise, or is likely to give rise, to a “substantial risk”
a fair resolution of the dispute is not possible or that it has caused, or is likely
canse, serious prejudice to the respondent.

place of arbitration.

The latier clause is given as an example of a “disastrous ooEﬁQEwmm whic
might lead to extensive litigation (unrelated to the merits of the 9%@53 10 801
out any contradictions in the various laws stated to be applicable.

{c¢) Inoperability
3-71 The New York Convention states:

“The court of a Contracting State, when seized of an action in a matte
respect of which the parties have made an agreement 4:55 the meanin,
this article, shall, at the request of one of the parties, refer the parties

arbitration, unless it finds that the said agreement is nuil and void, mopera N . L 842 £20 31 (ond i 1958 O,
. - »4 : orcoran v Ardra Insurance Company Lt X 1 (2nd Cir., ; also reported in

or incapable of being @@awowaoﬂ. 1V Yearbook Commercial ?.Ec,mmM: 773. For the continuation of the saga, Wmo.. (1991) XVI

P.wccw Commercial Arbitration 663 and {1992) XVII Yearbook Commercial Arbitration 666.

minoil v Government of Kuwair (1982) XXI LL.M. 976 the ori ginal arbitration clause provided

tthe third arbitrator was to be appointed by the British Political Resident in the Gulf, an official

ose post had ceased to exist at the time the dispute arose; this defect was in the event cured by

rconclusion of a new submission agreement.

ve.g., The Rena K [1979] Q.B. 377; [1978] 1 Lloyd’s Rep. 545.

an den Berg, The New York Arbitration Convention of 1958 (1981), p.160.

§:provision was incorporated into the Arbitration Act 1950 by the Courts and Legal Services

% Craig, Park & Paulsson, Infernational Chamber of Commerce Arbitration (31d ed., Oceana,
pp.127-135,
' ibid., p.128.
2 ibid., pp.132-133.
3 jhid.
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