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the conduct of the proceedings, shall be deemed 1o have waived its right to .

object. All major arbitration rules contain similar provisions.!*

25-77 These provisions record the clear dilemma that parties have when there js -

a ground to challenge jurisdiction or something the tribunal has done in the
course of the arbitration. A party should always record an objection in case it
wishes, at a later stage, to challenge the award. Failure to do so runs the risk of

waiver of the particular irregularity. There may even be an issue whether the
party should continue to participate in the arbitration, but refusing or failing to do :
so0 and allowing the tribunal to make an award in default of a party is a dangerous :

tactic.

Y oa

3¢ Gee, e. g., UNCITRAL Rules Article 30; AAA ICDR Article 25; CRCICA Article 30; HOwHU.

Rules Arficle 27; LCIA Article 32(1); NAI Article 63; WIPO Article 58,
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7. Analysis of Different Approaches

26-1  The recognition and enforcement of awards is of paramount importance
for the success of arbitration in the international arena. This is well evidenced by
the fact that the enforceability of awards world wide is considered one of the
primary advantages of arbitration. Unless parties can be sure that at the end of
arbitration proceedings they will be able to enforce the award, if not complied
with voluntarily, an award in their favour will be only a pyrrhic victory. Further,
the high degree of voluntary compliance is due to there being an effective system
for the enforcement of awards in case of non-compliance.

26-2  There is an international policy favouring enforcement of awards." With
exceptions, it is increasingly rare to find “horror stories” of non enforcement in
published cases.” Indeed, according to one report,”® as of 1996 more than 95% of

cases where enforcement was sought the awards were enforced by the courts. In
another survey the figure for voluntary enforcement or enforcement by state
courts is 98%.* This is the result of harmonisation of the rules relating o

recognition and enforcement in, and the extensive acceptance by so many states
of, the New York Convention.

! See, e.g., Lamm and Hellbeck, “The Enforcement of Foreign Arbitral Awards under the New:

York Convention: Recent Developments”, 5 Inr ALR 137 (2002) 138,

% See Reed, “Experience of Practical Problems of Enforcement”,
557. It is also noted that only 2 out of 356 cases (reported in the Yearbook of Commercial
Arbitration) successfully resisted enforcement,

® Wan den Berg, ,:»@ New York Convention: Its Intended Effects, Its Interpretation, mm:na
Problem Areas”, in Blessing (ed), The New York Convention of 1 058, ASA Special Series 10 ¢

(1996) 25. .
* Kerr, “Concord and noc?ﬁ in International Arbitration™, Arb Inf 121 (1997) 129.
5 See de Boisséson, “Enforcement in Action: Harmenization Versus Unification”, JCCA Congres

Series no 9, 593.
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26-3  In limited instances it may be possible to enforce an award by exercising
- direct or indirect commercial or other pressures.® Examples can be seen in the
- practice of GAFTA where the Rules provide that if a party refuses to comply
with a GAFTA arbitration award, the Council of the Association may circulate a
“notice informing the members of the Association about the refusal to abide by the
award.”

..26-4  1In all other instances the enforcement of arbitration awards not complied
with voluntarily is largeiy outside the sphere of the arbitration tribunal. Although
the tribunal may make every effort to render an enforceable award (as is
mandated by some arbitration rules®), the recognition and enforcement of awards
is in the coercive power of the courts. Most arbitration rules provide that the
parties by submitting their dispute to arbitration undertake to carry oui the award
“without delay.” However, neither the tribunal nor the arbitration institutions have
“any means to secure enforcement.

©26-5  As a consequence, at the recognition and enforcement stage, arbitration
and the parties often leave the private sphere in which they were operating. The
- successful party requests the assistance of national courts in the same way as the
‘unsuccessful party may seck the courts’ assistance to resist enforcement.
‘Recognition and enforcement of foreign awards may be essential in practical
‘terms especially when the compulsive power of state courts is required for the
-performance of the award by the unsuccessful party (award debtor). If the award
~debtor does not comply with the award there can be no enforcement without
Tecourse o a state power which would normally be exercised by the courts.

....Nm-a Theoretically recognition and enforcement are important as they provide
official recognition of the arbitration process and confirm its product. A private
act is being empowered by a public act, a judgment of a state court.

26-7  For the purposes of recogaition and enforcement one has to distinguish
between foreign awards and domestic awards. While the enfortement of
domestic awards is solely regulated by the national arbitration laws, foreign
awards are primarily enforced under the New York Convention. In general there
are no great differences between the enforcement regimes for national and

5 See, e.g., Redfern and Hunter, International Commercial Arbitration, para 10-04.

.- GAFTA Rules Article 23(1).

 See, e.g., ICC Rules Article 35 and LCIA Article 32(2).

See, e.g., UNCITRAL Rules Article 32(2); AAA ICDR Article 27(1); CRCICA Article 32(2);
ICC Article 28(6); LCIA Asticle 26(9); ICAC paragraph 44; NAI Article 51; Stockholm
Institute Article 36, WIPO Article 64.
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reasons; a party may wish to have the award recognised so that there is evidence

. ctually adopted a
international awards. The Model law and some other laws a y iy of a debt or receivables.

unified system for the enforcement of foreign and domestic awards.

26-12  Enforcement is normally a judicial process which either follows or is
simultaneous to recognition and gives effect to the mandate of the award."
Enforcement may function as a sword'? in that the successful party requests the
assistance of the court to enforce the award by exercising its power and applying
_ legal sanctions should the other party fail or refuse to comply voluntarily., The
. type of sanctions available will vary from country to couniry and may include
i -seizure of the award debtor's property, freezing of bank accounts or even
" custodial sentences in extreme cases.

26-8 This chapter reviews (1) the distinction vﬂi.onz recognition . and
enforcement, (2) the regime for the enforcement of domestic awards, (3) H_wm_ﬂ.ﬁw
for Hooo.mnEo: and enforcement of foreign ms.mwa.mu (4) the mv_.ﬁam. of app H_om .wom
of the New York Convention, (3) the prerequisites for applications to M,M -
foreign award enforced, (6) the grounds to refuse enforcement and (7) an analysi

of different approaches.

1. DISTINCTION BETWEEN W.mOOOZmHHOZ AND ENFORCEMENT

26-9 In most cases the enforcement of awards assumes their recognition and - 2. THE REGIME FOR THE ENFORCEMENT OF DOMESTIC AWARDS
the two terms appear as if they were intertwined. This is partly so _uommcmo EM EME

Io1 13 3
New York Convention and other relevant provisions refer to “recognition an
enforcement.”'® Generally, when an award is enforced it is mwmﬁ.v recognised.
There may, however, be instances where an award is recognised but not

enforced.'! As a consequence a distinction may be made between recognition and

26-13 The national provisions for the enforcement of domestic awards are of
considerable importance to international arbitration. Often awards arising out of
international arbitration proceedings are actually enforced under the regime for
domestic awards. Though ecach state is generally free to determine which awards
it considers to be domestic, the relevant criterion is normally the place of
_ arbitration. As a consequence, recognition and enforcement of award rendered
within a country is usually governed by the provisions on domestic awards

irrespective of the national or international character of the underlying
_arbitration.!6

enforcement.'?

26-10 Wooowimo: is the national court proceedings which m::.::: ioa Ea“qﬁ_ﬂ.
decision, often called an exeguatur. In many cases these proceedings are not _ME.
fledged, but summary proceedings noz.m:ﬁﬁm the wsma. ,EE. .mxm@_mmﬁ.m
acknowledges the existence of the arbitration and recognises the aom_w_ouﬁo e
tribunal. Recognition has been described as a defensive process which acts a

shield.? |
20-11 Recognition may be useful when the :smcoonmm?_ Eﬁw. Em._mﬁmm court
proceedings for any or all of the issues dealt with in the arbitration award!

Recognition of the award will prevent court proceedings from being held ..E
respect of decided matters. Recognition may be useful for tax or financial

26-14 The national legislature is generally free to regulate the recognition and
enforcement of domestic awards. There are ne international conventions
_imposing a minimum standard as exist for foreign awards. In general, however,
national arbitration laws have adopted a pro-enforcement approach also for
domestic awards. The relevant provisions normally stipulate that domestic
‘awards should be recognised and enforced like a judgment subject to very few

i iti forcement in Article IV
19 r, the Geneva Convention 1927 refers to recognition or en
MWMMMmomm are made also, e.g., in the English Arbifration Act wﬂnwm_._m 101 and 102. mao.mwo
; . o 10-09. .
Redfern and Hunter, International Commercial Arbitration, para .
" See, e.g.. Mark Dallal v Bank Meliat E.wmm“uom 41 rmﬁwmmv XI YBCA 347, 353, where an Tr:
US Claims Tribupal award was Roowimoa ut not enforced. . .
2 See, eg. Hmim.mna. “Enforcement in Action: Theoretical and Practical Problems”, Hﬁ.

Congress Series no 9, 589. ) o
13 Nmm_mﬂd and Hunter, International Commercial Arbitration, paras 10-10, 10-12.

:8ee Tamiguchi, “Enforcement in Action: Theoretical and Practical Problems”, ICCA Congress
~ Series no 9, 589.

‘Redfern and Hunter, International Commercial Arbitrasion, para 10-12,

Only in countries such as France, where the relevant criterion for distinguishing the different
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reasons allowing refusal.’’ In fact, domestic awards are often recognised
automatically so that any decision on recognition has only declaratory character.
In these cases proceedings are only necessary for the enforcement of the award.

26-15 Apart from this difference the provisions on recognition and enforcement
often mirror those for foreign awards. Certain differences may exist in relation to
the formal requirements to be submitted for recognition and enforcement. The
laws sometimes impose more lenient requirements for domestic than for foreign
awards. This is, for example, the case under German law where section 1064(1)
ZPO requires_for the enforcement only the submission of a copy of the award. **

26-16 There are also slight deviations in relations to the grounds upon which
recognition and enforcement can be refused. Provisions for domestic awards may
be more lenient. For example, in the Netherlands enforcement can only be
resisted for public policy reasons,'” Often they are also stricter. For example
under Ttalian law, domestic awards may be challenged because they were
rendered after the expiry of the relevant time limit, or the award doés not state
reasons or does not indicate the seat of arbitration.’ No such ground exists with
respect to the enforcement of a foreign award. *!

26-17 Wherc recognition and enforcement of a domestic award is refused this
may automatically lead to the seiting aside of the award.** This is the logical
consequence of the fact that the grounds for refusing recognition and
enforcement are often identical to those justifying a challenge and the same
courts have furisdiction for challenge and enforcement proceedings.

26-18 Despite these differences the regime for the enforcement of domestic

awards is in general largely comparable to that of foreign awards. At least in’

Contracting States of the New York Convention this is often the position as

7 See, e.g., England, Arbitation Act section 66; India, Arbitration Act section 36; China,
Arbitration Law Articles 62-3 and Civil Procedure Law Article 217; Netherlands, CCP Articles

1062-3.
15 In fact the courts are divided as to what extent these more lenient provisions are also applicable

to the enforcement of foreign awards; see Kr§ll, “Recogunition and Enforcement of Foreign

Arbitral Awards in Germany™, 5 Int ALR 160 (2002) 160-161.
9 See, e.g., Netherlangs, CCP Article 1063 which limits the grounds basically to public policy.

2 Traly, CCP Articles'829 and 823,

41 See also the various, mm.os:n_m which exist in England to challenge an award and which may also’
be raised in proceedings to have an award declared enforceable: Arbitration Act sections 67 et!

seq.
I See Germany, ZPO section 1060; England, Arbitration Act section 66.

692

Recognition and Enforcement of Awards

“Article TH stipulates an obligation that provisions for the enforcement of foreign

..mémn% may not be subsiantially stricter than those for national awards,

- 3, RECOGNITION AND ENFORCEMENT OF FOREIGN AWARDS

26-19 One might assume that a foreign state would be more willing to
recognise and enforce a court judgment of another state than an award made by

. private arbitrators whose authority is derived from an agreement of the parties.

However, in reality it is far easier to enforce an arbiiration award than a foréign
judgment. This is due to the uniqueness of the New York Convention and its dual

_rationale to make the enforcement of foreign awards simpler and harmonise the

national rules on enforcement. In contrast, there is no comparable international
instrument on the enforcement of foreign judgments. While several regional and

* bilateral conventions exist, the complex web of conventions does not cover many
~jurisdictions; most notably the US is not party to any multilateral agreement on

the enforcement of foreign judgments.

26-20 The New York Convention constitutes the backbone of the international

regime for the enforcement of foreign awards. In addition, a number of other
international conventions> and bilateral treaties provide for the enforcement of
foreign awards. Frequently these public international law obligations are
supplemented by autonomous provisions of the national arbitration law which
provide for the enforcement of foreign awards.

3.1, The New York Convention

26-21 The 1958 New York Convention™ is one of the most widely accepted
international conventions and a major improvement of the regime created by the
1927 Geneva Convention.® Tt significantly simplified the enforcement of foreign
awards and harmonised the national rules for the enforcement of foreign awards.

# See, e.g., Giardina, “The Practical Appiication of Multilateral Conventions”, {CCA Congress
Series no 9, 440,

2 Published in 330 UNTS 38 (1959), no 4739, The text is also available in <www.uncitral.org>.

% .The 1927 Geneva Convention, 92 LNTS 302 (1929-1930), is now only of historic interest. The

Convention was an early attempt to deal with enforcement of awards. One of the problematic
“provisions was the requirement that the award had become final in the country in which it was
-.made, Article I{d). This led to the problem known as “double exequatur”™; the award had to be
“recognised at the courts of the country where it was made before a second exequatur could be
"~ ‘obtained in the enforcing state. Another problematic provision was Article I(e) requiring that the
- award not be contrary to the public policy or the principles of law of the enforcing state.
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The New York Convention has received praise as the “pillar on which the edifice
of international arbitration rests™?® and alse for being the “most effective instance
of international legislation in the history of commercial law.”*” The number of
countries party to the New York Convention has increased dramatically within
the last twenty-five years. The number of state parties stood at 133 in January
2003, ranging from Albania to Zimbabwe.?® Consequently, the number of partics
seeking enforcement under its ferms has also increased.

26-22 . Article Il New York Convention is unambiguous in providing that “each
contracting state shall recognise arbitration awards as binding and enforce them
in accordance with the rules of procedure of the territory where the award is
relied on.” In addition Article III mandates that a foreign award musi be
enforceable without unnecessary inconvenience or excessive fees, and the
conditions® must not be more onerous than those for domestic awards.

3.2. Other Multilateral Conventions

26-23 The 1961 European Convention™ deals with the enforcement of foreign
awards indirectly. Indeed the Convention only sought to supplement the New
York Convention.*! As pointed out in an Italian case the European Convention
does not repeal, but merely restricts the grounds to refuse enforcement of awards

to those provided for in the New York Convention.* It provides that an award set

aside at the seat of arbitration may be recognised by the courts of states applying
the Convention.*® The relevant provisions have been used in few cases.* In fact

3 Wetter, “The Present Status of the International Court of Arbitration in the ICC: An Appraisal”, -

1 Ast Rev Int'L Arb 91 (1990).
2 Mustlt, “Arbitration: History and Background”, 6(2).J fnt’l Arb 43 (1989) 49.
% For'a complete list of ratifications see <www.uncitral.orgfenglish/status/status-¢.htm>. Sce also

van. den Berg, New York Convention; Blessing (ed), The New York Convention of 1938, A :
Collection of Reports and Materials Delivered at the ASA Conference Held in Zurich on 2 |
February 1996, ASA Special Series no 9 (1996); Di Pietro & Platte, Enforcement of

International Arbitration Awards.
29 Set out in New York Convention Article IV.
3¢ Published in 484 UNTS 364 (1963-64) no 704,
31 See Fouchard Gaillard Goldman on International Commercial Arbitration, para 1714,

% See Raly, Corte di Appello Florence, 22 October 1976, Tradax Export SA v Carapelli SpA, Bl

YBCA 279 (1978);

¥ Furopean Convention Article IX(1) provides that the setting aside of an award covered by the
Convention at the segt of arbitration shall only constitute a ground for the refusal of recognition
or enforcement in another Contracting State where such setting aside took place in a State in
which, or under the law of which, the award has been made for one of the reasons listed in New

York Convention Article V{1)(a) -~ V(1)(d).
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it 1s not the grounds for refusing enforcement which are restricted but the impact
of a decision o set aside an award in the country of origin.?’

26-24 The 1965 Washington Convention™ ratified by more than 130 countries,

* provides its own enforcement procedures in Articles 53 and 54. Pursuant to these

procedures each party must comply with the terms of the award® while each

member state is under a public international law obligation to recognised an

mé@& rendered pursuant to the Convention and enforce the pecuniary obligations
imposed by the award, as if it were a final judgment of the court in that state.®®
However, awards made under the ICSID Additional Facility but not under the
Washington Convention can only be enforced under the New York Convention.

26-25 The 1972 Moscow Convention promulgated by the Council for Mutual

Feonomic Assistance is no longer used as most of its member states have either

withdrawn their membership®® or ceased to exist.*® Although the Convention is

still in force in relation to a few countries, the Secretariat under which it operates
has ceased to function. According to the Moscow Convention arbitration awards

are to be enforced voluntarily*! and failing that as if they were court judgments of

the enforcing state.*” The grounds on which enforcement may be resisted®® are
-, modelled after the New York Convention.

26-26 The 1975 Inter-American Convention on International Commercial

Arbitration (Panama Convention)* is a regional convention ratified by more
- than 15 South American states and the US. According to the House Report of the
..u:&ommcﬂ Committee accompanying the bill implementing the Panama
Convention in the US as part of the Federal Arbitration Act, the Panama

H Gee, e.g.. Austria, Oberster Gerichishof, 20 October 1993, Radenska v Kajo, XX YBCA 1051

.Qowmluw Spain, Tribunal Supremo, 27 February 1991, Nobulk Cargo Services Ltd v Compafiia
Espafiola de Laminacion SA, XXI YBCA 678 (1996).

See Fouchard Gaillard Goldman on International Commercial Arbitration, para 1715 with
further references.

_v:v__m:nn_.i 575 UNTS 160 (1966), no 8359, See also <www, worldbank.org/icsid:.

See Washington Cenvention Article 53(1).

See Washington Convention Article 54(1).

. See, e.g., Poland, Hungary and the Czech Republic.

E.g., the German Democratic Republic.
Moscow Convention Article TV(1).
- Moscow Convention Article IV(2).

 Moscow Convention Article V.

¢ Published in 14 ILM 336 (1975).
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Convention and the New York Convention “are intended to achieve the same
ces 45
results, and their key provisions adopt the same standards.

26-27 The 1987 Amman Arab Convention on Commercial Arbilration _umoia.mw
that awards made under the auspices of the Arab Centre for Commercial
Arbitration may only be refused enforcement g. the supreme courts .&
Contracting States where the award violates the public policy of the enforcing
state,

3.3. Bilateral Conventions

26-28 In addition to the multilateral conventions there are many bilateral
conventions®’ dealing with the enforcement of awards Ruan_..ma in another
contracting state, The first recorded example of a reference to arbitration awards
in a bilateral convention appears to be the Treaty between the QEsa-U:.oE of
Baden and the Canton of Aargau (28 September 1867)."® Such bilateral
conventions work normally on the basis of reciprocity. They are often
conventions of judicial assistance and their general subject Em_:oﬂ and title may
be a treaty of commerce, friendship and navigation. ﬂom?oﬂm wmﬁwwoow such
bilateral and multilateral conventions are normally easily resolved.”’ Bilateral
conventions have been useful in the past but may have an m%mwmo. effect on the
harmonisation and uniformity achieved by the New York Convention. Eo,w%ow,
some more recent bilateral conventions refer to the Zm.s Mwo_.w .Oo=<@uﬁou in
respect of enforcement so that there is no real danger of disunification.

3.4. National Laws and Model Laws

26-29 National arbitration laws also normally contain provisions relating to the

enforcement of foreign awards. Few provide a truly autonomous national regime’ .

deviating more than marginally from that of the New York Convention. One

example is France where the setting aside of an award in its oosEQ of origin

does not constitute a ground for refusing enforcement.

% Qoo J0lst Cang, 2d Sess, 5 HR Rep (1990) 101, reprinted in S Code Congress &

Administratioh News (1990) 673, 678.
% Amman Convention Axticle 35. .
97 See, e.g., Matscher, “Experience with Bilateral Treaties”, ICCA Congress Series no 9, 452,
4 Ihid. . o .
4 Sge, o.g., Fouchard Gailtard Goldman on International Commercial Arbitration, paras 216-235.
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26-30  Others usually incorporate verbatim the text of the relevant international
conventions and add procedural rules of national implementation or mereiy

provide that enforcement of foreign awards will be governed by the New York
Convention.

26-31 Article 36 Model Law, which Hists the grounds on which a state court
may refuse enforcement of an award, mirrors Article V New York Convention.
Most importantly there is no reciprocity requirement:’! the conditions are

intended as maximum standards encouraging states to adopt even less onerous
conditions. >

26-32 The OHADA® Uniform Arbitration Act also contains rules for the
enforcement of awards. A party wishing to rely on an award must establish the
existence of the award on the same conditions as in the New York Convention.5
The recognition and enforcement of an award shall be refused where it is.
manifestly contrary to international public policy of the member states.’> A
judicial decision refusing enforcement of the award can only be set aside by the
Common Court of Justice and Arbitration. A judicial decision granting the
enforcement of an award is not subject to any recourse.”

3.5, Relationship between the Different Regimes: Article VII New York
Convention

” 26-33 The New York Convention sets minimum formal requirements for the
- enforcement of awards and maximum standards on which enforcement may be
- refused. It does not prevent the contracting states from resiricting the grounds for

refusal enumerated in Article V New York Convention and thereby create a more

favourable law for enforcement. Accordingly, Article VII provides that the party

- See, e.g., Belgium, Judicial Code Articles 1710-1723; Brazil, Arbitration Law Articles 34-40;

China Arbitration Law Articles 62-64, 71-17 and Civil Procedure Law Articles 217 and 270;
England, Atbitration Act sections 66, 99-104; France, NCPC Articles 1498-1503; Germany,
ZPQ sections 1061, 1064; India, Arbitration Act sections 36, 44-60; Netherlands, CCP Articles
1062-1063 and 1075-1076; Switzertand, PIL Article 194; US, FAA sections 201-208, 301-307.
See Model Law Article 35(1).
See Model Law Article 35(2)%*%,

. Orgapisation for the Harmonisation of Business Law in Africa. See also <www.ohada.com>;
Mayer, OHADA: Droit de l'arbitrage (Brayant 2002), 221 et seq.
See OHADA Uniform Arbitration Act Article 31 and New York Convention Article v,
See OHADA Uniform Arbitration Act Article 31.

S This is an institution under the auspices of OHADA.

7 See OHADA Uniform Arbitration Act Article 32.

697



Chapter 26

that wants to uphold the award may rely on any more favourable right to
enforcement. Examples of more favourable regimes on enforcemeni may be
found in multi-lateral conventions, bilateral treaties and autonomous national

laws on enforcement.?®

26-34 Different views exist as to the application of Article VIL. One view
suggests that Article VH.allows the parties a choice between different regimes
but not “cherry picking” between the various regimes.” Another view is that
Article VII allows the parties to rely on more favourable provisions even where
enforcement is sought under the New York Convention.®® This second view is in
accordance with the undisputed pro-enforcement policy in the Convention and
allows for its co-existence with the more favourable provisions in national laws

or international instruments. :

26-35 "More favourable provisions exist in particular in relation to awards set
aside in their country of origin. In France,®! for example, this is not recognised as
a separate ground to refuse enforcement. The European Convention also has
limited this ground of refusal 5

26-36 Despite its wording, only the party secking enforcement may rely on
Article VI New York Convention. The aim of the Convention is to facilitate
enforcement of awards by-allowing only a limited number of exceptions to
enforcement. If the respondent was allowed to seck a basis for enforcement more
favourable to him the minimum standard of the Convention could be

circumvented easily.

4, SPHERE OF APPLICATION OF NEW YORK CONVENTION

26-37 The sphere of application of the New York Convention in relation to
recognition and enforcement is defined in Article I Generally the Convention
applies to all foreign awards as defined in Article I{2). According to Article K3)
the contracting states may however declare certain reservations.

% See, e.g., Article IX Furopean Convention, France, NCPC 1502, Netherlands, CCP Article
1076.

5 See, e.g., van den Berg, New York Convention, 119; more recently, van den Berg, “The

Application of Néw York Convention by Courts”, JCCA Congress series no 9, 25, 33-4,
% See, e.g., Di Pietro and Platte, Enforcement of International Arbitration Awards, 171-2.

61 France, NCPC Artitle 1502. See also France, Cour de cassation, 23 March 1994, Hilmarton v

Omnium de Traitement et de Valorisation (OTV}, XX YBCA 663 (1993).
6 Article 1X European Convention.
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4.1. Meaning of Foreign Award

{aj Award

26-38 The Mms. York Convention relates only to awards but offers no definition
wm an award. O:Q decisions of a tribunal which determine finally a specific
1ssue and have res judicata effect may be enforced. They may be jurisdictional

N . L .
decisions, and will normally be final decisions. Arbifrato frrituale decisions as

%m: mma@anm appraisals and expert determinations cannot be enforced as
awards.® Procedural or other orders rendered by a tribunal although binding are
not enforceable under the New York Convention unless they can be functionally

characterised as awards.%® The New York Convention does not specifically refer

to interim awards or orders. Many institutional rules give arbitrators power to

_ grant interim relief but these decisions are rarely final awards.

26-39 In Resort Condominiums International Inc v Bolwell"” the Supreme

. .noE,ﬂ of O.:mo:mxsm had to consider whether an interim award was enforceable
.in Australia. The applicants had obtained an “Interim Arbitration Order and

2

Award” in the US ordering the respondent not to operate or enter into any

.mm:w.aaa:a relating to a time-share contract until a final award was issued. The
- applicant applied to have the interim award enforced in Australia. The Supreme

OQE.H mw Queensland refused enforcement. It held that, though it would be unduly
restrictive to apply the New York Convention only to final awards terminating
the whole proceedings, to fall within the ambit of the Convention a decision
“must determine finally at least some of the matters in _&%Em before the

parties.”®® The mere fact that the decision was called an “Interim Arbitration
Order and Award” did not imply it takes “on that character simply because it is

. 1959 " - .
said to be s0.”*” The finality of the award, partial or otherwise, therefore seems to

3 ' . . " -
.,Pn_o.ﬁ I(2) provides that “arbitral awards” shall inclade not only awards made by arbitrators
appointed for each case but also those made by permanent arbitral bodies to which the parttes

*"have submitted.

: See, e.g., Di Pietro and Platte, Enforcement of International Arbitration Awards, 31-56.
See van QQ,H Berg, 23:. York Convention, 44-51 Ki5ll, “Recognition and Enforcement of
Moﬁm: Arbitral Awards in Germany”, 5 Int ALR 160 (2002) 164
ee, e.g., Publicis Communication and Publicis SA v True North .m_ icati

ommunications Inc, 206 F 3d
725, XXV YBCA 1152 (2000) (7th Cir, 14 March 2000,.
XX YBCA 628 (1995).
., Ibid, 641, para 37. In the decision the court used the term “interim award” to describe a partial
: m:m_.wsmn..u in the mm,_wmm of .Ea .Hmu:m;o_omw used here. Consequently it came to the conclusion
that “interim awards “(partial final awards) are enforceable under the Convention but that the

-award for interim reltef did not constitute such an “interim award” ial fi
i .
XX YBCA 628 (1995) 642, para 40, (partial il avard),
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have been the determining factor as to whether the award should be upheld by the
courts.

26-40 Despite US cases to the contrary m:n_. support m.m.:.ﬁ EQm.EHﬁ.qo _M:m
prevailing position in practice is that finality E.Ew.n_o?ém mmﬁo_.. Hrwm has
prompted the UNCITRAL Working Group on Arbitration io discuss the inc usion
of rules for enforcement of interim awards into the Eo&ﬂ.hwé. These rules it Hm
suggested should follow as closely as possible the provisions of the New Yor!

Convention.

(b) Foreign .

26-41 An award is foreign if it is considered “non domestic” by the enforcing
court. The Convention employs two criteria to determine ,‘.crmb .mi.m&m are |
foreign. This characterization may be the result of a territorial criterion or a .

functional criterion. :

N@k& The territorial criterion is codified in the first mw::wz.n@ of Article I(1)
New York Convention according to which the Convention applies to
awards made in the territory of a State other than the State where the recognition
w.z.a enforcement of such awards are sought, and arising out of differences between
persons, whether physical or legal.

26-43 Tt is irrelevant whether the subject matter of the .m&:Smo: .Wm
international, or the law applied is a foreign one, or what nationality the parties

are,”'! The “location” of the arbitration is the dominant criterion. This is a

predictable and certain way of establishing the scope of the Convention.

26-44  Award “made in the territory other than the state” Swnﬂ.m enforcement is
sought can normally be easily ascertained. The award is made in the country of
the legal seat of arbitration, not the place of the hearings or the place where the

award was signed.”? However, failing an indication in the award, it is ultimately;

for the enforcing court to determine whether the award was made within of
outside its jurisdiction.

" See, e.g., van den Berg, “The Application of the New York Oo=<m¢zoz 3. the Courts”, mn.ﬁ.m
Congress Series no 9, 25, 28-29, The UNCITRAL 2.9..#5@ Group is s_ozn,:m on Mwm ma.wgm
of provisions mwmm..ﬁm with the enforceability of provisional measures granted by the tribun
See UN Document A/CN.9/523 of 11 November 2002, paras 78-80. :

" See, e.g., van den Betg, New York Convention, 13- H.o. ) . ,

72 See England, Arbitration Act section 100(2)(b) which effectively overruled Hiscox v Ou wa

[1991] 3 ALl ER 641,

700

Recognition and Enforcement of Awards

26-45 The last sentence of Article I(1), however, qualifies the territorial
criterion, It states that the Convention will also apply to

-.. arbitral awards not considered as domestic awards in the State where their
recognition and enforcement are sought.

26-46 This sentence affords the contracling states a great deal of autonomy to

~broaden the scope of application of the Convention. Although this functional

criterion may be criticised as less certain it has the advantage of allowing
ratifying states discretion to decide which awards may be enforced under the
Convention, in addition to awards rendered outside their tertitory or jurisdiction.
For instance, under this functional criterion state courts may enforce anational -

- awards™ or awards which, although rendered within their territorial jurisdiction
- are deemed foreign. To the extent that there is no Caonvention definition of non
- domestic awards jt is for the state courts to decide.

+ 26-47 'The rationale underlying this unspecified reference is well expressed by

the US Court of Appeal for the Second Circuit in Bergesen v Joseph Muller.”™ Tt

-also offers a useful and contemporary definition of non-domestic awards

The definition appears to have been feft out deliberately in order to cover as wide a
variety of eligible awards as possible, while permitting the enforcing authority to
supply its own definition of 'non-domestic’ in conformity with its own national law.

. Omitting the definition made it easier for those States championing the territorial

- concept to ratify the Convention while at the same time making the Convention
: more palatable in those States which espoused the view that the nationality of the
- award was to be determined by the law governing the arbitral procedure, We adopt

. the view that awards ot considered as domestic' denotes awards which are subject

to the Convention not because made abroad, but because made within the legal
framework of another country, e.g., pronounced in accordance with foreign law or

involving parties domiciled or having their principal place of business outside the
“ enforcing jurisdiction.”’

26-48 The US implementation of the New York Convention in section 202
FAA departs from the Convention and specifies that an award

See, e.g., van den Berg, New York Convention, 28-43; van den Berg, “The Application of the
New York Convention by the Courts”, ICCA Congress Series no 9, 25, 27-28.
=8¢ Sigval Bergesen v Joseph Muller AG, 701 F 2d 928, IX YBCA 487 (1984) (2d Cir, 1983),
affirming 548 F Supp 650 (SDNY 1082).
-Ibid, IX YBCA 487 (1984) 492. See also to the same effect Yusuf Ahmed Alghanim & Sons
“WLLv Toys “R” Us Inc, 126 F 3d 15, XXI YBCA 1057 (1998) (2d Cir, 1997).
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(b} Commercial matters

26-52  More than 40 states have used the “commercial” reservation. The US has
reflected it in its implementing act.”® The rationale for this reservation was to

. enable states which only allow arbitration of commercial disputes to ratify the
convention albeit with limited scope. There is no Convention concept of what is
commercial: this is determined by the law of the enforcing court.®

arising out of such a [commercial] relationship which is mnnao_z. between
citizens of the United States shall be deemed not to falt under the Convention unless
that relationship involves property located abroad, @:immmmm performance . or
enforcement abroad, or has some other reasonable relation with one or more foreign

states.

26-49 Section 202 not only incorporates the commercial _,,mmo_émwmmz in a..m
implementing Act but also adds a further requirement. Only awards arising QM.H 0
disputes with an international element will _.uo enforced under the Conven ion.
While this may be legitimate it is uncertain how US .oo:nm. will determine
whether a legal relationship has a “reasonable™ connection with one or more

foreign states.

' 26-53 The High Court of India held that consulting services by a company
promoting a commercial deal should not be regarded as a commercial
transaction. This decision was rightly reversed by the Supreme Court which
suggested that the expression commercial should be construed widely having

regards to the manifold activities which are integral to contemporary
international trade.?!

26-54 'This approach of wide teleological interpretation was not followed by the
Tunisian Cour de cassation.” It held that a contract between a company and two
architects for the drawing up of an urbanisation plan for a resort in Tunisia could
not be classified as commercial under Tunisian law.

4.2, Reservations

26-50 To facilitate the widest possible ratification Article H@ New Mﬂ%
Convention allows contracting states to make two m,omo?mﬁ.omm“. that FMQ
Convention applies only on the basis of reciprocity, i.e. only to arbitration awards . ) o | |

de in another contracting state, and to awards rendered in commercial matters. 26-55 A uniform concept of “commercial” should be adopted for international
made in )

frade and international commercial arbitration. The Model Law offers a wide and

permissive definition®?
{a) Reciprocity .

26-51 The reciprocity reservation was introduced as some ooEnmos.sm siates did
not subscribe to the principle of universality,” i.e. they were not willing for the
Convention to apply to all awards irrespective of E.:n._,n they were made and o.:q
wished to recognise awards made in the jurisdiction of another oo:.qmnﬁ.:m.
state.”? More than half of the contracting states w.mé used the reciprocity
reservation.”® Consequently, the reciprocity reservation should be taken into
account when choosing the place of arbitration.

" 5. PRE-REQUISITES FOR ENFORCEMENT

5.1. Jurisdiction of the Enforcement Court

26-56 Applications to have foreign awards declared enforceable require the
‘court to have jurisdiction over the respondent. In general the existence of assets
. within a country is sufficient to establish Jjurisdiction for enforcement actions.
The award creditor will have to investigate where assets of the nnsuccessful party
-are located and where enforcemeit proceedings will be simpler.

4

7% See, e.g., van den Berg, New York Convention, 12-15 . .
7' See mw the implementation in US, FAA section 201. See also Bom, International Commercial
bitration, 730 ei,seq for a review of case law. o . . :
s _w:x m_ow%m some 70"states had done so. As most of the major international trade :mawﬁr:m H:M
i i i i tion. See, e.g., the withdrawa
tified the Convention some states have s::m_.»,w.a this reserva
M. _\wcmam in Emm,..vw the Swiss Federal Council on 23 April ﬂ.oou and 5. Germany on %u
><:mcma 1998. Also, in some states such as France where the :m:o.aw_ law is maie favourable
than the New York Convention the reciprocity reservation has effectively no application.

7 See US, FAA section 202,

-® See van den Berg, New York Convention, 51-54, 54,

Y India, RM Investment & Trading Co Pvt Lid v Boeing Company, [1994] 1 Supreme Court
Journal 657, (1997) XXII YBCA 710 (Supreme Court, 10 February 1994).

Tunisia, Cour de cassation, 10 November 1993, Société d’Investissement Kal v Taieh Haddad
-and Hans Barett, XXIIT YBCA 770 (1998).
% Model Law Article 1(1)**,

i
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26-57 Unlike challenge proceedings, which can only be held at the place of
arbitration, enforcement proceedings are possible more or less mn<9.w€:m3 mmem
are located. This fact that enforcement is possible and mﬁ,.mos«o 4:29@, e
award debtor has assets, allows for forum mrowvmam. Such discretion in Hnn_mw_ow. Wo
choosing a forum for enforcement proceedings is generally welcome. In € m: .
however, courts have exercised their &mﬁmm@: not to entforce an award where
they considered that they were not the mc_u.novw.mﬁo forum (forum non conveniens)
normally due for lack of personal jurisdiction.

5.2. Required Documents

26-58 Article IV New York Convention imposes minimum formal now&:osm.
The rationale is to make the formal requirements for enforcement as mE%E. as
possible. Article IV prevails over stricter national law in respect of foreign
awards. The party seeking recognition or enforcement must submit to the court
¢ an authenticated award or certified copy and, if necessary, translations and
o the original or a copy of the arbitration agreement and, if necessary,
translations. :
26-59 An auihenticated award or a certified copy is essential as it is nSa.anna of
the entitlement of the party seeking w:moaﬁ.dm:w The fact that Article H.<
requires additionally the submission of the arbitration mmﬁo.nﬁa referred to in
Article IT does not imply any obligation on the party seeking enforcement to

establish the formal validity of the arbitration mmqmewEm..mm E. an _.mammmr
decision the court held that the presentation of a prima facie valid arbitration

agreement is required. This shifts the burden of proof to the respondent wishing -

: 86
to resist enforcement.

8 See, e.g., Monegasque de Reassurances SAM (Monde Re) v NAK Qéwmmam of U %NHM%HANW.MMM
of Ukraine (2d*Cir, 15 November 2002): the mém&. was made is nmoomﬁ : ugcaq_..
natural forum for enforcement; the state of Ukraine invoked the moz.um.; D<Qa_mm_ g
Act. See also Base Metal Trading Lid v OJSC “Novokuzneisky Alumininm HQMEQ m arch.
2002, XXVI YBCA 902 (2002) (4th Cir, 6 March 2002); Glencore Grain c&m&m .aSonmv.
Shivaath Rai Harnarain Co, 284 F 3d 1114, XXVH YBCA 922 (2002) (9th Cir, )

Cir, 2003).
Dardana Lid v Yuganskneflegaz, 2003 WL Hmmwmq. (2d Cir, 2003,
8 wmnm Di Pietro and Platte, Enforcement of International Arbitration Awards, 125 van den Ber,

New York Conveniivn, 250. o

8 See, e.g., Dardana Lid v Yukos Oil Co and Petroalliance Services Co Lid v Same, Boo_mw M
chd.m Rep 326 Ambu. But see the less orthodox Norway, Hélogaland Cowrt of Appeal, 1

i i ! BCA 519
August 1999, Charterer {(Norway) v Shipowner (Russian Federation), XXVI YBC ’

(2002) where enforcement was refused due to Jack of an arbitration agreement; th
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26-60  The submission of the two documents may be at the same time as the
application for enforcement. If this is not the case it can be rectified by
subsequent submission of the arbitration agreement and such “delay” cannot be a

- ground to deny enforcement 8’

26-61 The required anthentication refers generaily to the signing of the award
by the tribunal and that the document is genuine. Certification is an assurance

 that the submitted documents are a true copy of the original. The Convention is

silent as to how this certification should be effected, in terms of form or legal
requirements. As a general rule if is the law of the place of enforcement which
stipulates how the award shouid be authenticated and certified, e.g., by a notary,
consular or judicial authorities of the place where the award was made.

26-62 'The few reported cases suggest that the enforcing courts have taken a
rather liberal attitude in respect of authentication and certification ®® This is
evidenced by a decision of the German Federal Court® The arbitration
proceedings were based on an undertaking to arbitrate contained in the Treaty of
Friendship between Germany and Poland so that it was impossible to submit a
copy of an arbitration agreement. The respondent alleged that the copy of the
award submitted was not duly certified. The Federal Court considered Article IV

- to be a rule establishing a standard of proof. As long as the authenticity of the

award was not challenged the non-fulfilment of the form requirements does not

-constitute a ground to refuse enforcement. International conventions regarding

the recognition of international documents for civil procedure may also be of

use.®

| 26-63 The party seeking enforcement also must produce a transiation of the
‘award and the agreement if they are in a language other than the official language
- of the court in which enforcement is sought. The translation must be certified by

correspondence was contained in emails and the court held that under New York Convention the
party had not submitted a valid arbitration clause. for enforcement. In several Spanish cases it
was heid that a letter of confirmation not signed by the buyer is not a valid arbitration
agreement: Tribunal Supremo, 16 September 1996, Actival International SA v Conservas El
Pilas SA, XXVII YBCA 528 (2002); Tribunal Supremo, 7 July 1998, Union de Cooperativas

.. Agricolas Epis Centre (France ) v Agricersa SL (Spain), XX VIl YBCA 346 (2002).
i

See, e.g., Austria, Oberster Gerichtshof, 17 November 1963, German party v Austrian party, 3
Ob 128/65; 6 ZfRV 123 (1968), 1 YBCA 182 (1976); Imperial Ethiopian Government v Baruch
Faster Corporation, 535 F 2d 334, Tl YBCA 252 (1977) (5th Cir 1976),

‘See, e.g., van den Berg, New York Convention, 250-258.

 Bundesgerichtshof, 17 August 2000, 53 NJW 3650 (2001) 3651,

See, e.g., the Hague Convention Abolishing the Requirement of Legalisation of Foreign Public

- Daocuments, 5 October 1961,
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an official translator or by a diplomatic or consular authority. Courts normally
accept a translation made in the country where the award was made or in the
couniry where enforcement is sought.”!

26-64 Tt is important to note that no permission for enforcement is needed in
the country where the award was made. This was different under the 1927
Geneva Convention which required that the award had become final in the
country in which the award was made.”® Under the New York Convention it is

sufficient that the award is “binding” in the country of origin.*®

6. GROUNDS TO REFUSE ENFORCEMENT

26-65 The obligation on a national court to recognise and enforce arbitration
awards as provided in Asticle IIl New York Convention is subject to limited
exceptions. Recognition and enforcement may be refused only if the party against
whom enforcement is sought can show that one of the exclusive grounds® for
refusal enumerated in Article V(1) New York Conveniion has occurred. The
court may refuse enforcement ex officio if the award violates that state’s public

policy.”

26-66 All grounds for refusal of enforcement must be construed narrowly; they
arc exceptions to the general rule that foreign awards must be recognised and
enforced. The Convention sets maximum standards so that Contracting States
cannot adopt legislation which adds grounds for resisting recognition and
enforcement. Except for the public policy defence the second lock at the award
during the enforcement stage is confined to the procedural issues listed in Article
V(1). A re-examination of the merits of the award is not allowed by the

Convention.

— A
91 See also the discussion in van den Berg, New York Convention, 258-202.
2 As a proof for the finakity many courts required a leave for enforcement (exequatur) of a court in

the country of origin. As another leave for enforcement was needed in the country of
enforcement the party secking enforcement needed a “double exequatur”. See also fooinote 19 .
above and accompanying text as well as Craig, “Some Trends and Developments in the Laws

and Practice of International Commercial Arbitration”, 30 Texas Int’t L.J 1 (1995) 9.
9% New York Convention Article V(I)(e).

% See, e.g., Parsons and Whittemore Overseas Co, Inc v Société générale de lindustrie du papier

(RAKTA), 508 F 2d 969 (2d Cir, 1974). See also van den Berg, New York Convention, 265.
% New York Convention Article V(2)(a) and V(2)(b).
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26-67 Finally, it is important to stress the permissive language in Articles V(1)

NZQ eﬂwv > court may _uF—H 18 not CG: @Q fo m@m—h C enio Ce, ﬁ_: : one o [

26-63 .>ooonmsm€ even if o
) ne of the grounds listed which wo 1d justi
MM%MM of M:HOHMQEQE Is proven by the resisting party, the court rmm:w HMMMNW_\
lon to enforce the award. This has been elo , ;
. quently stated b
Kong Supreme Court in a 1994 decision which confirmed HNE o0 by the Hong

... th [ i i .
w:m_u_m m_.m:zam. of .oEuomEoc are ntot to be inflexibly applied. The residual discretion
es the enforcing Court to achieve a Jjust result in all the circumstances. %

26-69 In some counfries, however, the “may” in Article V is interpreted as a

mrm‘: Hﬁm.fﬁ:.m no Q“—mnﬁmﬂ_o c O.CHH —m one Om { I ﬂ:&. o cIn
n Lo HT C

MM,.MQH. A.rmommaﬁ group of exceptions “further the loser’s right to a fair
ration.”™ These are set cut exhaustively in Article V(1) New York

C . .
onvention and grant to national courts the discretion to reject or annul an award

6.1. Invalidity of Arbitration Agreement

-26-71  Article V(i)a) effectively provides two different defences to

‘enforcement: incapacity of a i idi m A
. : party and invalidity of the arbitrati fuy

4 par on
court may refuse enforcement if it is shown proof that weement

: -The parties to the agreement referred to in Asticle 11 were, under the law applicable

fo thy j ] ]

sﬁoﬂnmw E\S.mw. .mcﬂﬁm wmeapacity, or the said agreement is noy valid under the law to
¢ parties have subjected it or, failin indicati

o , g any indication thereon, und

. of the country where the award was made. [Emphasis added 1 o fhe

96
See Hong Kong Supreme Court, 13 Jul ]
: . \ ' 1994 i Nl Joi i
.q .W&&Sha Co 110, (1609) XX s o2 _u.‘ i » China Nanhai O4l Joint Service Corp v Gee Tai
. .mmnww m..mw _c an.”.%._w“m me%mmow_wrsrcn 2 November 2000, ZIP 2270 {2000) 2271
: on in International Law" ’ .
5 New York Convention Article V(1)(c), 93 A FIne 1L 805 (999810,
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mmN %Mnaﬂ”mqﬂzma of incapacity relates to arbitrations involving a state parly

ign 1 ity (t i more a
which invokes the defence of sovereign immumty Qr.ocm: m:“ MMMM Wmommnm 2
jecti itrabili ign immunity is restn

i tive arbitrability). Sovereign imm . . d sos in

B e st in i tal capacity (acta iure imperii). It 1s not

i state acts in its governmen pacity (ac . R

E?m: wﬁ if the state participates in commercial life (acta inre m%mm:h_waa

W@wﬁﬁw a state may always waive its immunity. .ﬂ:m rm.m been Emwd, ¥y s Hm@m:nm
v: the Ttalian Supreme Court (quoting the arbitration tribunal) in a case

Y

with enforcement - . o
consider that, under the law applicable to international ooEEmﬂo@w w he
... We : : !
cessarily governs the arbitration clause in the present omm.w_ legal ﬂnqmow% om Wmn 8
Mﬁ may, unless the parties have explicitly agreed otherwise, ::&o%ﬂm@ M mmm_.; 9
b q : i ibiti ressing their co
itration, i tic prohibitions, by exp nd
ration, independent of domes > | . :
mw_uM:m in the international marketplace, the conditions common to all operator
sharing, ]

ition-in this area
26-73 This Ttalian decision is arguably the most mm<m.=oma moﬂﬁm: H%Mum_n e
and the concept of international capacity ooEon_mwma is @H_ocﬁwmmwmmawm i~
ial di ite this modern view s
i ional commercial disputes. Despi 10 vie:
E.mm:._wcmwmaw parts of the world be successful in resisting anwBoBmE by
H: . (78 B .
M.No_c.zm the lack of capacity to enter into an arbitration agreement.
. be

i jtration agreement may also
26-74 The capacity of a party to enter into an arbitration ag be

i i issi reign trade transactions
restricted by the necessity of special permissions for foreig g

or the lack of authority of the person signing the arbitration agreemen

s .. - citd o
i i h 1976, Société Tunisienne d'Electricité e
W6 gon Tunisia, Court of First Imstance of Tunis, 22 Marc e o, he oo
de Gaz (STEG) v Société Entrepose (France), 111 M\.m. : . e e ot i
. MN.“_.Q not deal with enforcement directly, Eo*.:c:.,o:m in national o tespect 0 e
g 5_ of state bodies to refer disputes to arbitration shouold not apply
capac:

int iona ial arbitration. . 4 . .
o W:Sﬂﬂﬂoﬂww“ﬂﬂﬁ”w“&ono 9 March 1996, no 4342, Société Arabe des Engrais Phospholes
ce Italy, \

Azotes - p.w.&mﬂ A utummhmnb and Société Industrielle &ﬁﬁn&& L :Qh“‘r‘ﬁ: e et &_mwﬂ.%:ua. - STAF E
Z A :

(Tunisia) v Gemanco sri {Italy), XXII M\wﬂ\w qwu..“_m MWMMVMM.Mm.wg n & case’ before the Sysian
D Tatumal o non%nww_wun@r 1988, Fougerolle SA v Ministry of Defence of the
ini i i ascus, , ger ; A i
>&.=_Emﬁmﬂ,wn ,_,n.wm_% mw%wmﬂwn> 515 (1990). The Administrative Tribunal mosnnﬂ_m EMM a””_ Hmwa
,ww:a% >§%m N.an wamﬁ.z: because the Syrian Council of State had not advis :
awards w -

arbitration clause<Enforcement was, therefore, refused.

i 28 (1999) where a Yugoslav party
103 Gep e.g., Bundesgerichtshof, 23 Apnl 1998, XX1Vb YBCA 928 (1999) _

WH—UZH f101
lacked the necessar fﬂN_VOHH frade bhcense an therefore could not vali Y enter Lo an al ;

B e w80, ; f Cassation Dubai, 25 June 1994, 1
_% mww. e.g., ICC case no 6850, XX YBCA 37 (1998); Court of Cas

Int R 62 (1998 where th erson agree on the arbi on clause w b} der a~
nt ALR N ﬁ vu € P STeeIng tration LS as acty g undes
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(b) Invalidity

26-75 The defence of the invalidity of the arbitration agreement has given rise
to considerable case law. Enforcement has been refused where the arbitration
agreement was ambiguous,'” or not validly assigned.'% While it is obvious that
substantive validity must be determined according to the law chosen by the
parties or, in the absence of a choice by the law of the place of arbitration,
different views exist as to the relevant form requirements.

26-76 There is support for the view which considers that the reference in
Article V(1)(a) to “the agreement referred to in Article 117 requires that formal
validity, which is often inseparably linked to the question of consent, be
determined on the basis of Article II.1¢7 Reliance on more favourable national
form requirements is excluded where recognition is sought under the New York

Convention.'® It can then only be relied upon where enforcement is sought under
a more favourable national regime,'%

26-77 The alternative view is that formal validity is governed by the law chosen
by the parties or the law of the place of arbitration. The reference to Article IT is
considered a superfluous additional description of the arbitration agreement. This
has the advantage that form requirements which are more lenient than Article 11
can be taken into account within the framework of the Convention. Ariicle Il is
only considered to be a maximum standard above which the national legislator

power of attorney which according to the view of the Court did naot cover the submission to
arbitration; for an unsuccessfyf reliance on this ground see Corte di cassazione, 23 April 1997,
Dalmine SpA v M & M Sheer Metal Forming Machinery AG, XXIVa YBCA 709 (1999); Spain,
Tribunal Supremo, 17 February 1998, Union de Cooperativas Agricolas Epis Centre (France) v
La Palenting SA (Spain), XXVII YBCA 533¢2002); see also Greece, Areios Pagos, decision no
88 of 14 December 1977, Agrimpex SA v J F Braun & Sons Inc, IV YBCA 269 (1979):

enforcement was refused due to lack of written power of attorney to conclude the arbitration
agreement,

1% Corte di Appelio Florence, 27 January 1988, Eustern Mediterranean Maritime Lrd v SpA

Cerealtoscana, XV YBCA 496 (1950).
1% District Court Moscow, 21 April 1997, IMP Group (Cyprus) Lid v Aeroimp, XX YBCA 745
- (1998).
W See, e.g., Harry L Reynolds Jr v Iinternational Amateyr Athletic Federation, XX1 YRCA 715
. (1996): no written agreement in the meaning of the New York Convention,
108 See, e.g., Oberlandesgericht Schleswig, RIW 706 (2000); Turkey, Supreme Court of Appeals, 8
April 1999, Ozsoy Tarim Sanayi Ve Ticarer Ltd {Izmir) v All Foods SA (Buenos Aires), 4 Int

- ALR N-33 2001): arbitration agreement contained in wnsigned NAFTA contract does not meet
.---the New York Convention writing requirement; the award was refused enforcement.

1% This view, however, seems to unduly limit the application of Article VIl New York Convention.
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cannot go.'!? This difference in views has considerable Bm_zmwoo on 9@. validity
of arbitration agreements contained in letters of oomm:dmao.s. They will not be
formally valid under Article IT but are valid under many national laws.

26-78 Generally under the national regimes for enforcement A.um awards no wco:
difficulties .Qamr since they all lack a similar Homﬁ.nsow to gwo_m.m. ﬂuﬁw ore,
when the validity of the arbitration is an issue, it Eﬂmﬁm mvo easier to rely on
national rules rather than enforcing under the Ooswmsaos. If the Oo:ésw_ws is
to be relied on a dynamic interpretation of its provisions should be adopted.

More favourable other provisions
mﬂ.qw ma:mo_i Article 1076 Dutch Arbitration Law, the respondent may only rely

on the invalidity of the arbitration agreement or on a failure in the ooEwo@Boﬁw of
the tribunal if the party who invokes this ground as a defence to enforcement has
raised a respective plea in the arbitration proceedings.

6.2. Violation of Due Process

26-80 According to Article V(1)(b) recognition and mmm.o_,,o@Boa of the award
may also be refused if the party resisting enforcement furnishes proof that he

was not given proper notice of the appointment of the arbitrator or of E.m .
arbitration proceedings or was otherwise unable io present his case. [Emphasis

added. ]

10 Que D Pietro and Platte, Enforcing International Arbitration Awards, 143; Kr8ll, “Recognition

and ‘Enforcement of Foreign Arbitral Awards in Germany”, m.bﬁ ALR 160 ﬁ.oom,w m_mm,.ﬁ_mocnjmﬂ :
Gaillard Goldman on Infernational Commercial Arbitration, para 271; Oberlandesgericht -,

den, 12 Janu 1999, i1 Sch 6/98, unreported. . .
i WMMm MM Ocna_wmmwmnmnrm Rostock, 22 November 2001, 1 Sch 3/2000, unreported, note KroH,

5 Int ALR N-31 (200%: award refused enforcement because no mﬁﬂa:nn of E,Eqm:wos ..
agrcement was demonstrated, the only document was a letter of confirmation of one cm_..._Q. mwn :
mmmMo Tribupal Supremo, 16 September 1996, Actival International SA v Conservas El Pilas 54,

XXVIE YBCA 528 (2002); Tribunal Supremo, 7 July 1998, Union de Cooperativas Agricolas
Epis Centre (France} v Agricersa SL (Spain), XXVH <w0>. 546 @cow.v.  Dislle S XX
li2 See, e.g., Gerechtshof The Hague, 4 August 1993, Owerri Commercial Inc v Dielle Srl,

YBCA 703 (1994) where enforcement was based on the Dutch regime rather than on the New

York Convention. - ) .
113 In this way, e.g., modern electronic communical : 1 o
invalidity of an arbitration agreement because of use of e-mail as in Norway, Halogaland Court

of Appeal, 16 August 1999, XXVII YBCA 519 (2002), will be avoided.
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26-81 'This is a due process defence and the paragraph particularly
contemplates the right to be heard. The rationale of this defence is to ensure that
certain standards of fairness are observed by the arbitration tribunal. Article
V(1)(b) provides for two dimensions in relation to fairness of proceedings. First,
a proper notice must be given; second, each party must be able to present his
case. The Convention is not specific enough as to the benchmark of fajrness;
apparently observance of standards set by the law chosen by the parties to govern
the arbitration, or alternatively by the law at the place of arbitration, would
suffice.’"* However the view that Article V(1)(b) is a genuinely international rule
is also convincing.'™ Ultimately the question of violation of due process is a
matter of fact which the parties will have to prove. ,

26-82 This ground to refuse enforcement may overlap with the international
public policy defence of Article V(2)(b). This is so because fairness and
observance of due process are often seen as international public policy of many
states. However, according to Article V(2)(b) the only relevant public policy is
that of the enforcing state.

{a) Proper notice

26-83 Proper notice always must be given. This covers lack of notice or where
notice of proceedings was received after the award had been rendered. Such
cases are rare.''® Short time notices do not normally violate the requirement of

proper notice as they are typical in certain industry and trade sectors, 1

26-84 The most important issue is whether the notice was timely and

-appropriate.''® This is a matter of fact and several of the formal requirements will

© 14 See van den Berg, New York Convention, 298, with reference to case law in footnote 186.
15 See, e.g., Fouchard, L’arbitrage, para 526.
e 1 gee e.g., Sesotris SAE v Transportes Navales, 127 F Supp 737, XVI YBCA 640 (1991} (District

Court, Id Mass, 1989); Bayerisches Oberlandesgericht, 16 March 2000, RPS 2/2000, Beilage 12
zu Heft 50 BetriebsBerater 15 (2000), where the enforcement of a Russian award was refused
because the respondent was actually only informed about the proceedings after the award was
rendered as service was constructive rather than real,

See, e.g., Switzerland, Obergericht Basel, 3 June 1971, Durch seller v Swiss buyver, IV YBCA
309 (1978).

18 In Corte di Appello Naples, 18 May 1982, Bauer & Grobmann OHG v Fratello Cerrone Alfredo

e Raffacle, X YBCA 461 (1985), the award was refused enforcement because one month’s
notice was deemed inadeguate: the respondent’s area had been hit by an earthquake. In
Guangdong New Techrology Import & Export Corp Jiangmen Branch (PR China} v Chi Shing
Trading as BC Property & Trading Co, (1993} XVII YBCA 385 (Supreme Court Hong Kong,
23 August 1991), the award was recognised despite late notice because the party was not
prejudiced.
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be invoked by national laws. However, often a more liberal w._w.méam_:oﬂm ow
national law requirements is needed. In a nmmm._ummo_.o the gﬁmoﬁ_ our nmm
Appeal it was held that the Mexican law 3@535@& was waived since e
parties opted for arbiiration. The award is @zwo_..o@mv_o since Mw% EH:Mm owa%éa
with the requirements set by the applicable arbitration rules. . Hm. OF E.:o avoid
the objection that no letter was received Eﬁonmua communications shou
made by registered mail or courier with return receipt.

26-85 Not only must notice of proceedings be proper, ?: also other notices,
such as disclosure of the names of arbitrators. In an exceptional case, the Monﬂw:
Court of Appeal in Cologne refused to enforce an wéma made cbmm% a@
Arbitration Rules of the Copenhagen Comumittee for Q_ﬁ: and Food Stuff Trade
which allowed non-disclosure of the arbitrators™ names.

b) Unable to present his case . N |
m%.ma This %omomoo has been clearly defined in a decision of the US Court of

Appeal for the Seventh Circuit. The Court held that this defence

... basically corresponds to the due process defense @.Eﬁ a ?:J\. was not mEQH the
opportunity to be heard “at a meaningful time and in .m meaningful me:.mn A
Therefore, an arbitral award should be denied or vacated _ﬁzﬁ party challenging M I
award proves that he was not given a meaningful omwon:EG. o ,@o heard as o:.“_ ue
process jurisprudence defines it ... It is clear &.ﬁ an .mag.:,m:o_n B:mm provi M:m
fundamentally fair hearing ... A fundamentally fair cmmhm.m is one that .Bmwﬁm M
minimal requirements of fairness”- adequate notice, a rmm.nwm on the evidence, an
an impartial decision by the arbitrator’.'?! [References omitted]

26-87 Standards of fairness have been discussed m.u other ﬂm ommnm..zw Normally
reference is given to the national law standards of impartiality mz.n_ ﬁm@azaazam
of the tribunal. Some national laws afford parties a full opportunity’* to present

g 124
their case; other laws afford a reasonable opportunity.

%

119 §ee Mexico, Tribunal Superior de Justicia, 1 August 1977, Malden Mills Inc (USA) v Hilaturas

Lourdes SA (Mexico), IV YBCA 302 (1979).
120 §ee Oberlandesgericht Cologne, 10 June 1976, IV YBCA 258 (1979).

2} See Generica Limited v Pharmacenticals Basics Inc, XXIIL YBCA 1076 (1998} 1078-¢ (7th Cir,

1997).

i : iEté géné de Findustrie du papier
122 See, e.g., Parsons. qpd Whitiemore Overseas Co, Inc v Société générale de pap

(RAKTA), 508 ¥ 2d4 969, I YBCA 203 (1976) (2d Cir, 1974).
123 See, e.g., Model Law Article 18.
124 gee, e.g., England, Arbitration Act section 33(1)(a).

712

128

Recognition and Enforcement of Awards

26-88 Specific issues which can amount to a ground for challenge of an award
include the fact that a party has not been able to participate in the taking of
evidence or in discovery proceedings,'® that a party had been denied the right to
introduce certain evidence,'? or to comment on an expert’s report submitted to
the tribunal’?’ or that the standards of adversarial proceedings adopted by the
tribunal deprived a party of its fundamental right to defence.!?® However, it is
only required that the tribunal gives the parties the opportunity to present their
case. Whether the party actually makes use of it or not, and in which way, does
not generally affect the enforceability of the award. 1 .

26-89 It is essential that there is a duty on the partics to raise an objection
promptly. This implies that objection should be raised during the arbitration first
if the relevant facts are known to the party objecting. Otherwise the party may be
estopped from raising the objection before the enforcing court as this undermines
the purpose of the New York Convention,!3° ‘.

6.3. Arbitrators have Acted Beyond their Jurisdiction

26-90 Recognition and enforcement of the award may be refused, under Article
V(1)(c), i the award deals with a

difference not contemplated by or not falling within the terms of the submission to
atbitration, or it contains decisions on matters beyond rthe scope of the submission
to arbitration, provided that, if the decisions on matters submitted to arbitration can
be separated from those not so submitted, that part of the award which contains

125 See, e.g., Polytek Engineering Co Ltd v Hebei Import and Export Corp, (1998) XX YBCA 666

: - (High Court Hong Kong, 16 January 1998).

1% See, e.g., US, Iran Aircraft Indusiries v AVCO Corporation, 980 F 2d 141, XVIIT YRCA 596
(1993) (2d Cir, 1992); Laminoirs-Trefileries-Cableries de Lens SA v Southwire Co, 484 F Supp
1063 (ND Ga 1980): award nevertheless recognised.

- 17 See, e.g., Paklito Investment Lid v Elockner East Asia Ltd, (1994) XIX YBCA 654 (Supreme

Court of Hong Keng, 15 January 1993}

See, e.g., Germany, Oberlandesgericht Hamburg, 3 Aprdl 1975, US Jirm v German firm, 10
“YBCA 241 (1977). In Bundesgerichishof, 18 January 1990, XVII YBCA 503 (1992) the award
- was recognised despite the fact that the tribunal did not consider all arguments.

1% See Oberlandesgericht Hamburg, 30 June 1998, 6 Sch 3/98, wareported; Fitzroy Engineering Lid

v Flame Engineering Ltd, 1994 US Dist LEXIS 17781 (ND I, 2 December 19943, Hong Kong,
Sam Ming Forestry Economic Co v Lam Pun Hing, (2000) 15(1) Mealey’s IAR 12 (HCHK); the

- award was enforced even though the beneficiary did not participate in the proceedings.
130

See, e.g., Sociéré Nationale pour lu Recherche, la Production, le Transport, lu Transformation

et la Commercialisation des Hydrocarbures (Sonatrach) {Algeria) v Shaheen National

Resources Inc (USA), 585 F Supp 57, X YBCA 540 (1985) (SDNY 1983).
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decisions on matters submitted to arbitration may be recognized and enforced. 6.4. Irregular Procedure or Composition of Tribunal
eci

[Emphasis added.] 26-94 Article V(1)(d) introduces two grounds on which enforcement may be

refused. It establishes the supremacy of party autonorny over the law of the place

of arbitration and allows a national court to refuse recogaition and enforcement
where

26-91 While the presumption is that the tribunal acted within m.ﬁm powers,"! this
provision covers two different issues. First, the case where the w.:.é:& rendered a
decision outside its jurisdiction or without jurisdiction Qﬁ.ﬂ E:S.v. and mwoﬁw:ﬂ,
where the tribunal has exceeded its jurisdiction (uftra hcm.::&. In o:rw.m case _w is
assumed there is an arbitration agreement which in waﬁnﬁ_@. oosmﬂ,m jurisdiction
on the tribunal, albeit not in respect of matters decided by :.. This ground may
cover the non enforcement of the award or a severable part of it.

The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was not in

accordance with the law of the country where the arbitration took place. [Emphasis
added.]

26-95  Article V(1}(d) has rarely been invoked before courts. One notable
exception is a decision of the Supreme Court of Hong Kong. The dispute was
whether the composition of the tribunal was in accordance with the agreement of
the parties.’* The arbitrators were supposed to be on the Beijing list while they
were on the Shenzhen list. The court rejected the request to refuse enforcement as
the arbitrators were on CIETAC list and the parties had agreed to CIETAC
arbitration. Further the court held that as the objection was not raised during the

arbitration the party was estopped from ratsing this ground at the enforcement
stage, 136

a) Extra petita .
mm.wm This deferice has rarely been successfully invoked. The defence covers

cases where the tribunal has decided matters outside the jurisdiction nosﬂﬁ@m
upon it by the parties. This may be the case, for example, 2_6:. the fri E,M
awards consequential damages while the contract between the mmw.:mm ox?amv%
excluded this type of damages.**? This is also the owmo.érms the ﬁ:v::w_u awards
reniedies not specified in the contract despite the objection of one party.

26-96 In another unsuccessful attempt to invoke this defence, a party argued
that the arbitrators had acted as amiables compositeurs. The Belgian court held
. that this was not the case and enforced the award, 3

mﬂ;%?ﬂﬂ“ﬁﬂ?zom has also rarely been mcnommm?:w. wbe_ofwaw. there is a strong
presumption that arbitrators have not exceeded their ms&oﬂ@. Oocn.m wmﬂn
looked beyond the wording of the claims submitted to establish i.ﬁ%ﬁ. H.EGEE 8
awarded more than requested. In this instance En. Convention wishes .8
safeguard the part of the award which has not been tainted by the :&S%&ME
objection. In an Italian case the court held that only the part of the award w ich is
consistent with the mandate of the tribunal is nbmmnnwm_u._n.gﬁ_wwoﬁ the remaining |
part of the award which exceeded the tribunal’s of jurisdiction.

..Nm.cq In another case an award was refused enforcement because the
proceedings were bifurcated into liability and damages phases contrary to the

15 See Al Haddad Bros Enterprises Inc v MS Agapi, 635 F Supp 205 (D Del, 1986), af’d {3d Cir,
. 1987): award enforced despite the fact that it was made by a sole arbitrator rather than three
arbitrators as provided in the arbitration agreement. in Corte di Appello Florence, 13 April
1978, Rederi Aktiebolaget Sally v Termarea srl, IV YBCA 204 (1979), the award was refused
enforcement because the award was made by two arbitrators while the arbitration agreement
provided for three arbitrators,
% See China Nanhai Oil Joint Service Corp v Gee Tai Holdings Co Ltd, (1995) XX YBCA 671
i (Hong Kong Supreme Court, 13 July 1994). See also Oberlandesgericht Dresden, 20 Ociober
1998, 11 Sch 4/98, unreported, where the court refused an application to resist enforcement of a
Russian award. The background was relating to the appointment of an arbitrator by the Russian
Chamber of Commerce as the German party failed to appoint an arbitrator within the time Hmit.
~The German Court held that the fact that the arbitrator did not speak German, as the German
. Party had requested, did not amount to an irregular composition of the tribunal,
¥ See Belgium, Cour d"appel Brussels, 24 January 1997, Inter-Arab Iwestment Guaraniee
Corporation v Banque Arabe et Internationale d'Investissements, XXII YBCA 643 (1997).

151 See, 8., Sojuznefieexport (SNE) v Joc Oil Lid, (1990) XV YBCA 384 (Court of Appeal of :
Bermuda, 7 July 1989},

12 mMm ¢.g., Fertilizer Corporation of India v IDI Management, 517 F Supp 948, VIL amwmb. w».mw
Cowmv mw_u Ohio, 1981). The Court found the justification of the award of damages colow M :
and satisfactory and confirmed the award. See also The Minisiry of Defense and Support %QH,..H m mm :
Armed Forces of The Islamic Republic of Iran v Cubic Defense Systers Inc (US), 29 F 2 :

IVa YBCA £75 (1999) (SD Cal 1998). . .
13 HMMM m.mw. In theMatter of the Arbitration berween Millicom International v Motorola Inc and .

Proempres Panama SA, 2002 WL 472042, XXVII YBCA 948 (2002) n.mdﬁﬂm 28 March 2002). b
13 See Italy, Corte di Appello Trento, 14 January 1981, General Q.ﬁwn;aaaes of Commerce and
Industriglisation of Cereals of the Arab Republic of Syria v SpA Simer, VI YBCA 352 (1983).
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applicable arbitration rules.?*® Further, a number of court decisions confirm the
view that if the procedure adopted by the tribunal conforms with the applicable
arbitration rules or with the law governing the arbitration there can be no ground

to refuse enforcement.'®”

6.5. Award is Not Binding, or Has Been Suspended or Set Aside

26-98 The fifth ground to refuse recognition and enforcement is, under Article
V{1)(e), where the award .

has not yet become binding on the parties or has been set aside or suspended by a
competent authority of the country in which, or under the law of which, that award

was made. {Emphasis added.]

26-99 This provision has been criticised as it allows for “local standards of
enforcement.” * It has been omitted by some national laws.'*! Here again there
are two separate reasons: the award is not yet “binding”, and the award has been

set aside or suspended.

(a) Not bindinyg
26-100 The drafters of the Convention intentionally chose the expression “not
binding” and not the word “final” (as was the case with the 1927 Convention).
The reason was simply to avoid the problem of the party seeking enforcement
having to request leave for enforcement by the couris at the place of

arbitration.*

I3

26-101 However, the meaning of the term “binding” has generated debate. The
main 1ssue is whether the term “binding” is an autonomous term or is subject to
national law determination. As the drafters of the New York Convention wanted

138 See Appelationsgericht Basel, 6 September 1968, Swiss Corp X AG v German firm Y, 1 YBCA
200 (1976); the Hamburg Commodity Association Arbitration Rules were applicable.

1% See, ag., Industrial Risk Insurers and Barnard & Burk Group Inc and Barnard and Burk
Engineers and Constructors Inc v MAN Gutehoffnungshiitte GmbH, 141 F 3d 1434, XXIVa
YBCA 819 (1999) (ilth Cir 1998): no irregularity of procedure as the AAA Rules were
complied with; Oberlandesgericht Hamburg, Charierer v Shipowner, XXV YBCA 714 (2000):
lack of reasons in the award or absence of oral kearing no procedural irregularity.

140 Gee, e.g., wmz_mmo?{.?w Case for Disregarding LSAS {Local Standard Annulments) Under the
New York Oo:é:;om:. 7 Am Rev Int'l Arb 99 (1996); van den Berg, New York Convention,
353.

™ goe, ¢.g., France, NCPC Article 1502.

142 See van den Berg, New York Convention, 333-337,
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to depart from ..:m national characterisation envisaged by the Geneva Conveniio
an autonomous interpretation of “binding” is preferred !

w%mwww%f: award can be binding :o@::mhm:&:m the fact that some additjonat
ties are required to make it enforceable where it was made, '+
MOEMH@:.@:E\. an mﬁm‘a may not be refused enforcement because, inger n:.a.E
amww.“.omcﬂw W%MMM%MMMM@M %N:Eo _mégﬂ the place of arbitration have not wﬁ
s e award i i i
ﬁ.cm:m:o: and this has not vet been m?o:vW%MWW__“MM&H%MMMMMMO me %_.mon. o
with E@ court at the place of arbitration, %5 Further, if the award is :ow o%wm:om
a genuine appeal on the merits to a second arbitration tribunal or court .mﬁc o be
considered “binding.”'*? Partial awards are binding and hence osznoomh_u__@E:mH e

(b) Award set aside or suspended
26-103 If the party resistin
g enforcement has successfully appli
. . : Yy applied f
wcm_.uo”uamww Mw mﬂE:m aside of the award the enforcement court E%W m&.oc” M_HN
eciston. ™™ To the extent that the New York Conventio
[ n does not harmonise th

rules on which challenge of awards may be effected the local standard mow

mm:c:\u‘m@ﬂ—. OH;. aw mHQw m.um.m Uﬁ@ﬁ e G _— 4
W@:@Q £ as t g

W%.H.ca The enforcing court has discretion to enforce the award despite the fact
5& it was _m:now%mwzw challenged at the place of arbitration. Awards annulled at
e place of arbitration have been enforced in the US, France and Austria

143
See, e.g., Australia, Resort Condominium ]
o . s International fnc
Condominiums Pty Lid, (1954} 0(4) Mealey's IAR AL, (1995) vmx,\%MaGuy ._wmm%m: st
Queensland, 22 October 1993). . ' (Supreme Court
1 Ipid, 337-346.

M5
- See, e.g., Fertilizer Corporation of Indic v I
(1952 5D Obic. 19811 of India v IDI Managemeny, 517 F Supp 948, VII YRBCA 382

See, e.g., Prance, Cour d’appel Paris, 10 M
’ » WL , ay 1971, C 1 ; ; 3
Mousson v The Fertilizer Corporation of India hwm, I %w0>amwﬂa%~wmm%m Sat Gobain-Pout &

146

Arbitration, para 10,40, unter, fnternativnal Commercial

¥ New York Convention Article VI,

145 w ; : : 3
= Paulsson, “The Case for Disregarding LSAS (Local Standard Annulments) Under the New York

Convention”, 7 Am Rev Int'l Arb 99 (1996).
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More favourable provisions .
mﬂ.ucm wﬁ—,mcmi to Article IX European Convention the annulment of the award

in the country of origin is a ground to refuse nE,OHmnEnE only if the mim&%&mﬁ
annuiled for one of the reasons listed in Article V(IXa)—(d) New om
Convention. Accordingly, an annulment vnomcmm. the award oosﬂam.és@m M e
public policy of the country of crigin does not hinder enforcement in another

contracting state.

26-106 French courts are by law under an obligation to wﬁ;o%o a foreign mémq.a
even if it was set aside in the country of origin. The :::Enm:o: of Ew pmémmn_ m“m
not recognised as a ground to refuse enforcement.’ Courts in >:.m5m and the
US!% have also recognised awards set aside at the place of arbitration.

26-107 In Hilmarton the dispute dealt with a oo:m.czmsox fee payable by a
French firm (OTV) to an English firm (Hilmarton) in relation to a contract :M
Algeria. The award was made'in 1988 in wi:moa_&:m_ w_:.w held E.E .&n mmu:sm:m
was not due as the use of intermediaries was prohibited in Algeria E.R%WQ 0

public contracts, although Algerian law was not nrnmnn E E.m wm._,:mm. F 2%
alleged that corrupt practices were invelved, possibly violating Eﬁwﬁﬁoza
public policy in Algeria and Switzerland. The award was mcoogmﬁ&@. c % mmea
in Switzerland in 1990'* but was recognised by the Court of >Eﬁn.m in Paris an

the Cour de cassation in 1994.'% A second award was rendered in .Oo:oﬁm in
1092 and this was initially recognised in France in 1995 by the .<n:wm_:mw MOM..Q
of Appeal.'”® The Cour de cassation, however, reversed the judgment of the

150 Ibid. ) .
151 —u_,hmnnn NCPC Article 1502. See also France, Cour de cassation, 23 March 1994, Hilmarton v
w . _ iserti 663 (1995),
de Traitement et de Valorisation (OTV), XX YBCA ) .
152 mﬂﬁmﬂa Oberster Gerichtshof, 20 October 1993 / 23 February 1998, ae?ma%msaﬂmamﬁmm
GmbH TE.:Z.& v DO Zdravilisce Radenska (Slovenia), XXIVa YBCA 919 (1999). The Cour
lied the Buropean Convention as more favourable law. .
. 153 mmﬂw 2.8, Qm%awn:@ Aeroservices Inc (US} v The Arab Republic of Egypt, 939 F Sapp 907,
I YBCA 1001 (1997) (DDC 1996). . o
_:.wﬂga_ma ‘Egﬂ_m_ Fédéral, 17 April 1990, Omnium de Traitement ef %‘«\&s?@%,ﬁﬂw
v Et&mlc:u (UK}, Rev Arb 315 (1993), with note Heuzé, “La morale, 1 w.nau.o a.H le juge”, _u
Rivista dellArbitrato 735 (1992), with note Giardina, :ZQ,.Bo _Emmnﬂzo nosqoNH M
intermediazioni nei contratti ed arbitrato internazionale”, 784. English text in XIX YBCA
1994), ) . . .
153 MUE:QW Cour de cagsation, 23 March 1994, Hilmarion v Omnium de Traitement et de
’ A-
isation (OTV), XX YBCA 663 (1995). . o
158 Mw“mmwsmoﬁm,%ma_ Versailles, 29 June 1995, Omnium de Traitement et de Valorisation (OTV)

v Hilmarton, XX1 YBCA 524 (1996).
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Couri of Appeal in Versailles as it violated the res judicata of the recognised first
award.” The second award was enforced in England.!5¢

26-108 An award made and set aside in Egypt was enforced in the US. In
Chromalloy the dispute relating to the procurement of a military equipment
comtract between a US firm and the Egyptian state was decided by a tribunal in
Cairo in 1994." Chromalloy was the successful party and sought enforcement in
the US before the District Court for the District of Columbia. Before the US
court couid decide the matter the award was challenged successfully at the Cairo
Court of Appeal.'®” Despite the challenge the US court recogriised the award. 16!
This award was also enforced in France by the Paris Court of Appeal.'s?
Chromalloy has not been followed by other US courts, '3 -

26-109 Similarly an award made and challenged in Slovenia was enforceable in
Austria,"™* and an award made in Austria but parily set aside there was
enforceable in France. !9

26-110 The discretion exercised by courts in recognising and enforcing awards
set aside at the place of arbitration has been welcomed by many writers!®® and

"7 France, Cour de cassation, 10 June 1997, Omnium de Traitement et de Valorisation (OTV) v
Hilmarton, XXI YBCA 696 (1997),

B¢ Hilmarton v Omnivm de Traitement e de Valorisation (OTV), (1999) 14(6) Mealey's IAR Al,

(1999) XXIVa YBCA 777 (QBD, 24 March 1999),

Reported in 11(8) Mealey’s JAR C1 (1996).

' Egypt, Court of Appeal Cairo, § December 1995, Ministry of Defense of the Republic of Egypt v

Chromalloy Aeroservices fnc, XXIVa YBCA 265 (1999).

US, Chromalloy Aeroservices Inc (US ) v The Arab Republic of Fgypt, 939 F Supp 907 XXII

YBCA 1001 (1997) (DDC, 1996},

France, Cour d’appel Paris, 14 January 1997, The Arab Republic of Egypr v Chromallpy

Aeroservices Inc (U/S), 12(4) Mealey's IAR B1 (1997).

See Baker Marine (Nigeria) Ltd v Chevron {Nigeria) Lid, 191 F 3d 194 (2d Cir 1999) where the

Court of Appeal for the Second Circuit refused to enforce two awards set aside by a Nigerian

court. Simitarty the District Court for the Southern District of New York following Baker

Marine refused to enforce an award set aside in Italy: Martin Spier v Calzaturifice Tecnica SpA,

71F2d 279, 14(11) Mealey’s IAR El (1999) (SDNY, 1999). See also the discussion in Gaillard

and Edelstein, “Baker Marine and Spier Strike A Blow to the Enforceability in the United States

of Awards Set Aside at the Seat”, 3 Int ALR 37 (2000).

1% Austria, Oberster Gerichtshof, 20 October 1993 / 23 February 1998, Kajo-Erzeugnisse Essenzen
GmbH (Austria) v DO Zdravilisce Radensha {Slovenia), XXTVa YBCA 919 (1999).

9% See France, Cour de cassation, 9 October 1984, Pabalk Ticaret Limited Sirketi (Turkey) v

Norsolor SA (France), 24 TLM 360 (1985) with introductory note by Gaillard, XI YBCA 486

(1984).

See, e.g., Chan, “The Enforceability of Annulled Foreign Awards in the United States: A

Critique of Chromalley”, 17 Boston U Int'l L 7 141 (1999Y); Gaillard, “Enforcement of Awards

Set Aside in the Country of Origin: The French Experience”, ICCA Congress Series no 9. 505;

159

161
162
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criticised by others.'®” In any event the practice is ?wﬁﬁ.m& as a matter of Article
VI New York Convention and more favourable positions in national EE.E
international conventions. The problem can only be eliminated by establishing
international standards for annulment of awards.

6.0. Violation of Public Policy of Country of Enforcement

26-111 Article V(2) of the New York Convention provides further grounds on
which recognition and enforcement of an award may be ﬂozmﬁ.ma. w.Q: grounds
listed in sub-paragraphs (a) and (b) fall ander the heading public wo:ow ammmmo.o.
In relation to this paragraph the court may ex officio raise the issue of public
policy; no request of a party is necessary. Article V(2) provides that
Recognition and enforcement of an arbitral award may also be refused if the
competent authority in the country where recognition and enforcement is sought
finds that: _—
(a) The subject matter of the difference is not capable of settlement by arbitration

under the law of that couniry; or .
{b) The recognition or enforcement of the award would be contrary to the public

policy of that country,

26-112 The two aspects of public policy!'®® envisaged relate to E.:m%.ma the
subject matter of the dispute is capable of moﬁm.m._ma by arbitration in the
enforcing state (arbitrability) and whether the recognition and mum.oBoEnE of the
award would violate the international public policy of the o:%o_.oﬁm state. .Hrﬁ.n
are as many shades of international public policy as there are national atititudes

towards arbitration.

Paulsson, “The Case for Disregarding LSAS (Local Standard Annulments) Under the New York
Convention”, 7 Am Rev Int’l Arb 99 (1996); Pauisson, “May or Must Under the Zws J.azn
Convention An Exercise in Syntax and Linguistics”, 14 Arb Int 227 rom.r .Wn:,on::cm.
“Enforcing Awards Annulled in the State of Origin Eam.a .Zmé York Cenvention: am me@
856 {1999); Rivkin, “The mnmo_.nnannn.w of >€mwamul mﬂz_r@ma in the Country of Origin; The

ican Experience”, ICCA Congress Series no 9, . ] o ]

17 WMM“@MM, w&wﬁu “Euforcing Aonulled Arbitral >s.m2._m. — A Comparative View”, q. n.w_awh hlm:
Yearb 55 (2000); Giarding, “The International Wnoomuz._o: and Enforcement of Arbitral NME. s
Nullified in the Couniry of Origin”, in Briner, Fortier, Berger E.a _wnmm.os (eds), E.&»
International Busifiess and Dispute Scttlement in the 215t Century, h__@m.ﬁ .\__EH.EQE Rnl.h&aw
Bdickstiegel (2000), 205; Rogers, “The Enforcement of Awards Nullified in the Counery ol

Origin”, ICCA Qmam_um% Series no 9, 348; Schwartz, “A Comment on Chromalloy: Hifmarton 4 :

T'amernicaine”, 14(2) J Int'l Arb 125 (1997). .
168 See, e.g., Racine, L'arbitrage commercial international et Iordre public (LGDJ, 1999),
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(a) Arbitrability

26-113 A national cowt may refuse recognition and enforcement if the subject
matter cannot be settled by arbitration on its own territory. The concept of
arbitrability has expanded considerably in recent decades as a consequence of a
general policy favouring arbitration. Consequently, in countries with a wide
concept of arbitrability, such as the US, the courts have repeatedly noted this
policy."® Ultimately they exercise their discretion not to refuse enforcement of
awards on ground of non-arbitrability under the law of the US, if the case has an
international element.'”® There are very few cases in which enforcement of an
award has been refused for lack of arbifrability of the underlying dispute.!”!

(b) Enforcement violates public policy

26-114 Public policy “is never argued at all but where other points fail.”'"? This
ground to resist enforcement, as all other grounds in Article V, must be construed
narrowly. In fact, only violation of the enforcement state’s public policy with
respect to international relations (international public policy or ordre public
international) is a valid defence.'” This defence is only available “where the
enforcement would violate the forum state’s most basic notions of morality and

? See, e.g., SONATRACH (Algeria) v Distrigas Corp, XX YBCA 795 (1995) (DD Mass 1987),
170 See, e.g.. Parsons & Whittemore Overseas Co v Societe Generale de I'Industrie du Papier, 508

o F2d 969 (2d Cir, 1974); as there no US national interest, the award was enforced,

" See, e.g., Belgium, Cour de cassation, 28 June 1979, Audi-NSU Auto Union AG v Adelin Petir &

Cle (Belgium), V YBCA 257 ( 1980). The case was not arbitrable under Belgian law as at the
[lime of the case there was an exclusive Jjurisdiction of Belgian courts in respect of unilateral
* _ termination of concessions for exclusive distributorships for an indefinite time. US, BV Bureau
Wijsmuller v United States of America, I YBCA 290 (1978) (SDNY, 1976), a case related to
the US Public Vessels Act which rendered several disputes non-arbiwrable. lialy, Corte di
cassazione, 12 May 1977, Sherk Enterprises AG v Société des Grandes Margues, IV YBCA 286
(1979) where trade marks disputes were deemed non atbitrable and the award was refused
. enforcement,
17 Richardson v Melish (1824) 2 Bing 229, 252, per Borrough .
' Distinctions between domestic and interational public policy have been recorded, e.g., in
Bundesgerichtshof, 18 January 1990, XVII YBCA 503 (1992), where the court held that New
York Convention Article V(2)(h) requires violation of international public policy; and General
Electric Co (US} v Renusagar Power Co (India), (1990) XV YBCA 465 {High Court Bombay,
21 October 1988). References to international public policy are made in all laws which have
been influenced by the French NCPC Articles 1498 and 1502. Followers of this maodel include
Portugal, Algeria, and Lebanon, See also, e.g., Tunisia, Arbitration Code 1993 Articles 78(2)H)
and 81(IT); 1992 Romania, Law on Settlement of Private International Law Disputes Articles
168(2) and 174; US, FAA sections 20] (incorporation of New York Convention) and 301
(incorporation of the Panama Convention) and Sherk v Alberto Curver, 417 US 506 (1974)
+ which distinguishes between domestic and international public policy.
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public policy as a bar to the enforcement of foreign arbitration awards.'” The
report offers a guidance for the classification of public policy grounds as
procedural or subsiantive. Accordingly, possible procedural public policy
grounds include'®® fraud in the composition of the tribunal; breach of natural
Justice; lack of impartiality; lack of reasons in the award; manifest disregard of
the law; manifest disregard of the facts; annulment at place of arbitration. The
report further lists as substantive public policy grounds!®! mandatory rules / Jois
de police; fundamental principles of law; actions contrary to good morals; and
national interests / foreign relations. This classification although it has merit may
not be universaily accepted as it emerges from case law in a limited number of
countries. Further, public policy has by its very nature, a dynamic character, so
that any classification may crystallise public policy only at a certain period of
time, :

justice.”'* The public policy exception set out in Article ﬁ.wx_& .mm an
acknowledgment “of the right of the State and its courts to exercise ultimate
control over the arbitral process.”'™

26-115 Tt is difficult, if not impossible, to define the concept of public mo_wow. In
1853 the House of Lords identified the public policy notion as “that principle of
law which holds that no subject can lawfully do that sinrormm a tendency to be
injurious to the public, or against the public good.™'” In the context of
enforcement of foreign awards it has been just as difficult to define public policy.
The Court of Appeal in DST v Rakoil observed that

Considerations of public policy can never be exhaustively defined, but Sn« should
be approached with extreme caution. ... It has to be shown that %Q.o.a. some
element of illegality or that the enforcement of the award would be n_omzw.EEmozm
to the public good or, possibly, that enforcement would be J.SSE\ offensive to the
ordinary reasonable and fully informed member of the public on whose behalf the

fo ] 177
powers of the state are exercised,!”

26-118 Widely accepted examples of violations of international public policy
" inclade biased arbitrators, lack of reasons in the award, serious irregularities in
~ the arbitration procedure, allegations of illegality,'® corruption or fraud,'® the
- award of punitive damages*®* and the breach of competition law.! It is generally
- rare that an award is successfully refused enforcement in a state because of
- violation of its international public policy.

26-116 In a case in India where a party sought nsmoanﬁ.a:.g of an mﬂo award the

Supreme Court observed that the concept of public policy was incapable of

precise definition. It did confirm that .
Public policy connotes some matier which concerns the public mn“oa. and the public
interest. The concept of what is for the public good or in the public interest or what

is injurious or harmful to the public good or public interest has varied from time to
178

°26-119 One of the more intriguing cases to arise under the public policy defence
.in England is the case of Soleimany v Soleimany. An agreement was entered into

time.

26-117 In 2000 and 2002 the International Law Association OoEE:.ﬁm on
International Commercial Arbitration published a report and a resolution on

TP IA Commitiee on International Commercial Arbitration, Public Policy as a Bar to the

Enforcement of International Arbitral Awards, London Conference Report (2000). The final

Report of the IL.A Committee was presented at the 2002 New Delhi conference and published in

.- the 2002 Proceedings and at <www.ila-hg.org>,

180 See ibid, TLA London Conference Report (20009, 24-30,

81 Ihid, 17-24.

2 See, eg., Soleimany v Soleimany [1998] 3 WLR 81 1, {19991 QB 785 (CA); Lalive,
“Transnational (or Truly International) Public Policy and international Arbitration”, ICCA
Congress series no 3, 258-318, para 84.

1 See, e.g., Westacre Investments Inc v Jugoimport-SPDR Holding Co Ltd And Others (19991 2

. Lloyd’s Rep 65 (CA}, [2000] QB 288 CA: Cour d’appel, Paris 30 September 1993, European
Gas Turbines SA v Westman International Lid, Rev Arb 359 (1994), XX YBCA 198 (1995),

4 See, e.g., Japan, Supreme Court, 11 July 1997, 5{0) Heisei 1762, 51 Minshu 2573, 1624 Hanrei

Jihe 90, 958 Hanrei Times 93,

" See Hoge Raad, 21 March 1997, Eco Swiss China Time Ltd (Hong Kong) v Benetton

- International NV {Netherlands), Ned Jur 207 1059 (1998); European Court of Justice, C-126/97,

I June 1999, Eco Swiss Time Lid v Benetton International NV, | 1959] 2 All ER (Comm) 44,

'[1999] ECR 1-3055. Tt was held that ex Atticle 85 (now 81} EC Teeaty is part of the public

policy of the EC and hence of sach member state.

174 Whi Inc v Société générale de l'industrie du papier
See, e.g., Parsons and Whittemore Overseas Co, 5 ¢ 4
NMMMHMv 308 F 2d 969, 974 (2d Cir, 1974). Hwang and Chan, “Enforcement and mﬂ:wm Aside
of _Em_.:.mﬁ_o:a Arbitral Awards — The perspective of Common Law Countries”, /CCA
C ss series no 10, 145, 156. o ) . :

" mMM.mHN? Committee on International Commercial Arbitration, Public Policy as a Bar 1o th
Enforcement of International Arbitral Awards, London Conference Report (2000), 2. See als
Mistelis, “Keeping the Unruly Horse in Control or Public Policy as a w.E. to E.m Enforcement o
Foreign Arbitral Awards”, 2(4) Jnternational Law FORUM du droit EE«:EE:& 248 Gooovn_
The final Report, of the ILA Committee was presented at the 2002 New Delhi conference an .
published in the 2002 Proceedin gs and at <www.tla-hq.org>, .

176 See Egerton v Brownlow (1853) 4 HLC 1. . .

177 See Deutsche Schachtbau-und Tiefbohrgesellscafi mbH v Ras Al Khaimah National .9

Company [1987) 2 Lloyd's Rep 246,254,
178 See %m::qunﬁ Power Co Ltd v General Eleciric Co, (1995) XX YBCA 681, para 24.
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between a father and son, of Iranian Fewish origin, concerning valuable Persian
carpets exported from Iran. The son had gone over to Iran to free a consignment
of carpets that had been seized by the Tranian customs authorities. The export of
the carpets was in contravention of the Iranian revenue and export controls laws,
This was not disputed. The carpets were sold by the father in England and a
dispute arose about the division of the proceeds of sale. When efforts at
mediation failed the parties agreed to go to arbitration before the Beth Din (Court
of Chief Rabhi, in London). The tribunal applied Jewish law and found in favour
of the son. The award acknowledged the illegality of smuggling the carpets out of
Tran but this was held not to undermine the contractual rights of the parties. The
award ordered a payment by the father to the son. When the father refused to
voluntarily comply with the award, the son sought enforcement in the English
courts. The father argued that the illegality of the arrangement rendered the
award unenforceable in England as it was contrary to public policy.

26-120 Although this case does noi stem from a traditional international
commercial arbitration it is illustrative of the approach taken by the English
courts when questions of illegality are raised. It is the first ever case which
refused enforcement of an award because of public policy considerations. The
facts of the case highlight the illegality issue. The Court of Appeal confirmed that
the English courts exercise control over enforcement proceedings of arbitration
awards. It held

where public policy is involved, the interposition of an arbitration award does not
isolate the successful party’s claim from the illegality which gave rise to it, 188

26-121 The court ultimately held that the agreement was illegal and as such it
was contrary to public policy to enforce such an English award. The court also
concluded that it would also not enforce “a contract governed by the law of a
foreign and friendly state, or which requires performance in such a country, if
performance is illegal by the law of that couniry.”"*” Smuggling is not an activity
which the English courts would uphold even in a case where the governing law
took a more relaxed view of the illegality.

26-122 This case was, in effect, a domestic matter as both father and son were
résident in England where the contract was made, and English law was the
putative applicabie law but for their choice of the rabbinic courts to decide the

issue. It is not cldar if the outcome would have been different if the Court of

S

188 Spleimany v Soleimany [1998] 3 WLR 811, [1999] QB 785 (CA), [1999] 3 AL ER 847, 859.
187 1hid, 861,
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Appeal had been deliberating on the enforcement of an award made, outside
England and where at least one of the parties was not resident nor carried on its
business in England. .

26-123 In Westacre Investments Inc'® a foreign award was at issue. The parties

had entered into an agreement, governed by Swiss law, for the sale of military
wn&@ﬁoﬁ to Kuwait. The respondent repudiated the agreement and Westacre
instituted an ICC arbitration in Switzerland. The respondent submiited that the
contract was void as it involved Westacre having to bribe various Kuwaiti
officials. The arbitrators rejected these allegations and made an award in favour
of Westacre. After the Swiss Federal Court refused to set aside the award
Westacre sought enforcement of the award against the respondent in Mnm_mnm.,
The enforcement was challenged by the respondent on the grounds that the
contract was essentially one for the purchase of personal influence and was
therefore contrary to public policy in England. Alternatively, they sought to
reopen the factual basis of the case alleging it had been obtained by perjury as the
underlying agreement was in fact only used as a means to pay bribes through
Westacre to a third party. These submissions were rejected by the Judge as
grounds for challenging the enforcement of the award and the appellants took
their claim to the Court of Appeal.

-+ 26-124 Waller LT summarised the decision in the earlier case of Lemenda'® in

four main categories namely

(1) there are some rules of public policy which if infringed will lead to non-
enforcement by the English Court whatever their proper law and wherever their
place of performance, but others are based on considerations which are purely
domestic;

(2) contracts for the purchase of influence are not of the former category; thus

(3) contracts for the purchase of personal influence, if 1o be performed in England,
would not be enforced as contrary to English domestic public pelicy; and

(#) where such a contract is to be performed abroad, it is only if performance would
be contrary to the domestic public policy of that country also, that the English court
would not enforce it.}?¢

. _.mm See Westacre Investments Inc v Jugoimport-SDPR Holding Co Ltd and Others (19991 3 All ER

864

.H% See Lemenda Trading Co Lid v African Middle East Petrolewm Co Lid [19881 1 Al ER 513

(QBD).

1% See Westacre Investments Inc v Jugoimporr-SDPR Holding Co Ltd and Others [1999] 3 Al ER

. B64, 876.
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26-125 The Court of Appeal held that the award should be gmﬁ.u_anm. E&ocm—m
the underlying contract which involved the ccao:mma.% ._umﬂmo:m_ influence wou

have been contrary to the public policy of WcéE.r its m:mo_.omﬁmi. was not
contrary to the public policy of Switzerland. The parties smm chosen Swiss law as
the governing law and the arbitration was m_mo. ra.E in Switzerland, H:@a.m were,
therefore, no international public policy objections qu could be raised “H
England to prevent the enforcement of the award. dﬁ arbitrators had %M.: %ﬂw

the alleged illegality and it was not now for the msm.:mr courts to look Uo. :w _ e
reasons for such a decision unless fresh and compelling evidence was available.

26-126 The international trend emerging from courts Hg‘o:m:o.ﬁ m% world is to
take a robust view of theé application of the New .40% Gosézzo:.. It has cnms
largely applied to ensure that the foreign award is osw.z,ooa and this seems mo M
consistent. QOnly in very Hmited circumstances will an award be refuse
enforcement. In Hilmarton, for example, it was held that the court SMm _.MH
adjudicating the underlying legality of the contract but SQ.BG rma,.ﬁo decide
whether the award was enforceable in Msm_mmm. The court did .:om m::w. it was
relevant that English law may have reached a different outcome in the arbitration
award, noting
the reason for the result is that Swiss law is different WBE m:m:.m: _ms.. and .Em
parties .chose Swiss law and Swiss arbitration. If m:ﬁ?:m. ::.m owum_amnmﬁpom
dictates Q__m a matter of policy of the upholding of international arbitration awards)
that the award should be enforced.

adding that

..ma-ﬁm The Supreme Court felt

being considered. It noted

Recognition and Enforcement of Awards

refuse enforcement of a foreign award if the

award would be contrary to the
public policy of that country. The court statect

The basic tenet of this provision is to protect the fundamental moral beliefs and

social order of the country where recognition and enforcement is sought from being
harmed., 1%

, however, that regard should be given to
international public order as well as domestic concerns. The exception in Article
V(2) muost therefore be interpreted narrowly. The mere fact that the particular
foreign legal rules applied in an arbitration award violated mandatory provisions
of Korean law did not of itself constitute a valid reason to refuse enforcement.

Only when the concrete outcome of recognising such an award is contrary to the
good morality and other social order of Korea, will its recognition and enforcement
be refused.!9¢
26-129 In a Swiss decision the court acknowledged that the Swiss public policy
defence had a more restricted application when foreign arbitral awards were

.. From a formal point of view, we find that a procedural defect in the course of the

- foreign arbitration does not Iead necessarily to refusing enforcement even if the
same defect would have resulted in the annulment of a Swiss award (with the
obvious exception of the violation of fundamental principles of our legal system,
which would contrast in an unbearable manner with our feeling of justice)...1%?

26-130 Violation of regional public policy was found in the case of Eco Swiss
China Time Ltd v Benetton Internationgl NV.19 The Duich Court of Appeal
‘decided that Article 81 EC Treaty was a provision of public policy within the
meaning of Article 1065(e) of The Netherlands CCP, The ECT in its decision
confirmed that Article 81 “constitutes a fundamental provision which is essential
to the accomplishment of the tasks entrusted to the Community” and for the
proper functioning of the internal market. The ECT concluded that

it would of course be quite wrong for this court to entertain any attempt to go
behing this explicit and vital finding of fact.’??

- reme Court of Korea also gave a narrow interpretation to the
wmhwq%wmwwm%io in Adviso NV (Netherlands Aniilles) v Korea Overseas
Construction Corp.'?® The ICC award rendered in Zurich was granted in mﬂmﬁ. .
of Adviso under a know-how licence o@boﬁi:.m a sewage ﬁ@mﬁﬁmi_wwmﬁ. .
Adviso then sought enforcement of the award which the Korean Court of b%%&
granted. The decision was appealed and the Supreme Court confirmed the earlier
decisiop. The court accepted that Article V(2) gave the competent court power 6

5 XX YBCA 612 (1996) 615, para 9.

_ 196 fhid.
! Sec, e.g., Omnium'de Traitement et de Valorisation SA v Hilmarton Lid, {19991 2 All ER - See Camera di Esccuzione e Fallimenti Canton Tessin, 19 June 1990, K § AG v CC SA, XX
(Comm) 146. . YBCA 762 (1995).
2 hid, 148 and 149. =~ B ECI, 1 June 1999, C-126/97, [1999] 2 Al ER (Comm) 44, [1999] ECR 13055,
93 XX1 YBCA 612 (1996).

% Ibid, [1999] ECR 1-3055, para 36.
194 For the full decision see final award in ICC case no 6363 (1991), XVII ¥YBCA 186 (1992). ey
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the provisions of Article 81 EC may be regarded as a matter of public policy within
the meaning of the New York Convention 2%

26-13F The Hong Kong Special administrative region (SAR) Court msmoamm.m
maintand China arbitration award. A CIETAC tribunal had Em@o an award in
favour of Sunlink. An ex parte order was made by the Court granting leave to the
claimant o enforce the award. Judge Burrell in the High Ow_ﬁ of Hong Kong
SAR did not find that there were any special grounds into which the case fell and
held that the award should be enforced. In that case he referred to .Eo recent
decision in Hebei?™! case. The Hong Kong Court of Final E%@.& o.osmndoa that
there must be compelling reasons before an award can be m.mﬁ aside 1n mnnoﬁmmnn
with the public pelicy provisions of the New York Convention. The court said

that the reasons must be so extreme that the award falls to be cursed by bell, Unow
and candle. But the reasons must go beyond the minimum which would satisfy

fo , 202
setting aside a domestic judgement or award.

26-132 All these cases illustrate how the courts make a distinction ._uogon_.w the
rules they may have applied in a domestic situation and ?Omw taken into mnﬁom::
when enforcing a foreign award. A &m}mm@ﬁ.mﬂmﬂmﬁa being Hﬁwo%& on WVR_@”
as opposed to domestic awards. This distinction is m.%_.mmmmg.E H.w.m New 8:0@

Code of Civil Procedure where it permits an international arbitration award to be

set aside “if the recognition or execution is contrary to international public policy

! e . 2203
(ordre public international).”

26-133 In an unreported decision of 30 September 1999 the Oberiandesgericht

Bremen had to consider whether to enforce an arbifration award issued by the

Istanbul Chamber of Commerce.”™ The dispute arose between two shareholders

of the same company under a shareholders agreement. The _dmb.o:moi had an.
to obtain a declaration of inadmissibility from the courts in Turkey. The

Recognition and Enforcement of Awards

in Germany under section 1061(1) Code of Civil Procedure in accordance with
the New York Convention. The respondent challenged this request on a number
of grounds including public policy.

' 26-134 The court rejected the argument that the award was contrary to public

© policy because the respondent had not been heard. The fact that the tribunal had

not granted some of the respondent’s motions to take evidence not produced in

- the first arbitration did not of itself constitute a breach of public policy. The court

felt it was clear from the award that the panel had considered the motions to
produce evidence. The refusal to grant the motions would only amount to

an infringement of the ordre public if it is shown that the evidence could have
caused the case to be decided differently,

26-135 The court did not find a violation of the international ordre public even
though the award did not expressly state why the tribunal had judged the
respondent defences against the claim to be insufficient. The court acknowledged
that it would be contrary to the principles of German internal ordre public for a
tribunal to merely state that it had considered all the facts without giving any
detailed reasoning. The court distinguished this from the international ordre
. public which would only be violated if the foreign decision was contrary to the
. German procedural law to such an extent that the result could not be fair or
. constitutional

because it contains substantial errors touching upon the very foundation of public
and economic life.2%%

. 26-136 This very much echoes the US District Court’s decision of 25 June 1999
“where it concluded that enforcement of an arbitration award could only be found
.- contrary to public policy if “it would violate our most basic notions of morality
and justice.””® Only in very extreme cases will the foreign award be set-aside on
public policy considerations.

respondent had also applied to have the award set aside on the mao:.smm .&mﬁ the’
case had been decided before the court had ruied on &m admissibility of |
arbitration. This application succeeded and a further .m.Hd:Eﬁ_o: was held m.: the
Istanbul Chamber of Commerce which again found in QSE.& the mmm__nmmw
The applicant sought recognition and a declaration of enforceability of this award

:26-137 The Cour Superieure de Justice of Luxembourg had to consider a case
Jinvolving allegations of fraudulent inducement. At the enforcement stage the
‘public policy principle was raised as a defence by the loosing parties.?” The
dispute involved an investment in a plot in Marbella which was subject to

‘receiving the appropriate building certificates. Payment under the contract was
200 fpif para 39. , .
! See Hebei Import & Export Corp v Polytek Engineering Co. Lid [1999] 1 HKLRD 552.
2 fhid, . .
203 France, Decree Law n® 81-500 of 12 May 1981 Article 1502(5). ) ik
204 Obertandesgericht Bremen, 2 Sch 4/99, 30 September 1999, upreported, see Kroll, 4(4) Int

N26-27 (2001), :

205 Ibid,
206 See Seven Seas Shipping (UK) Ltd v Tondo Limitada, XXV YBCA 987 (2000) 989.

7 See Kersa Holding Company Luxembourg v Infancourtage and Famajuk Invesmens and Isny,
XXTYBCA 617 (1996) 625, para 22,
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j ce
by way of instalments. Financing for the Eo_oom was .:.; m@.n:ﬁa and Hﬂmnwmma
memo:n_nﬁ companies did not pay the contract price. >M_U:BH.5HM EMM_.MMBmsa o

i itting in Brussels found agains .
by Kersa. The arbitrators sit . e ted
t of the award in Luxembourg w !
respondents sought enforcemen o tich was grancd
i aled the decision relying
he Court of First Instance. Kersa appe :
M\ummw_u of the New York Convention, among other grounds. Kersa submitted that

it would be |
. . 4
undoubtedly contrary $o international public policy to execute a contract obtaine
by fraudulent manoeuvres and swindling.

26-138 The Court confirmed that it could only determine Erﬂrﬁc cﬂm
enforcement of the Belgian award was of such a nature as to affect the p

policy of Luxembourg -

a principle which is generally called ‘attenuated public policy.
| ’s | i i icy. The

26-139 Thus the reference is to that country’s ESEEE:& w:EN woawwwo he
Cour Superieure de Justice of Luxembourg continued to define this ¢ D
being N | -

all that is considered ‘as essential to the moral, political or onozon:w order ”.mm.“o

which per se must necessarily exclude the enforcement of w%\u award incompati

with the public policy of that State where it is being invoked.

26-140 When the court is considering whether to .m:moamnﬁ Mzmwn%_ﬁww_wd% o_m
i damental convictions of the
must do so on the basis of the fun applicaple ke o
i i i i t accepted that a contrac frau
ternational relationships. The cour . 1 ¢ . u
ﬂoﬂa not be enforceable in Luxembourg but did not find any evidence in t

case of fraudulent representations.

7. ANALYSIS OF DIFFERENT APPROACHES

26-141 The scope and extent of the enforcement ?.o&ﬂou oﬁm SM WMMHHMMM
; i the world. The interpretation

Convention have been felt all over e

exceptions to enforcement tends to vary from country to country. Courts have

26-145 The finality of awards
commercial arbitration. There is a recognised international policy in favour of
-enforcing awards.?'> This ensures a certain degree of certainty and predictability
“in the international arbitration process essential to international trade. The
-reluctance to refuse to enforce an award is especially obvious where the illegality
or other grounds for challenging an award has already been considered by the
tribunal in its award. Tt is also clear that many national courts apply a concept of
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26-142 Tt is this ongoing quest for uniformity in the application of the New York
Convention balanced against the national courts discretion to set aside an award
on public policy grounds that makes this a topical and pervasive issue. It

. highlights the tension between the international obligations to enforce an

arbitration award and the interest of national courts to maintain certain standards,
in particular not lending their support to fraudulent or criminal agreements.

- 26-143 The magjority of the cases acknowledge that an award will only be set

aside on overriding international public policy concerns. There is still, however, a
certain latitude given to national courts to determine on a case by case basis the
circumstances when an award cannot be enforced because of international public.
policy concerns. Furthermore, there is little guidance on the enforceability of
interim awards even though it is anticipated that

as international arbitration expands into new and complex areas such as intellectual

property and environmental disputes, the need for interim measures of relief will
accelerate 210

26-144 While Article V(1) New York Convention places significant emphasis on

~ party autonomy and the ability to be able to settle their disputes as they choose,
. the public policy restriction in Article V(2) does place a significant limitation on
- that autonomy. Public policy is a key issue in international arbitration as

each state has its own rules, which may be different from those of other States. At

the same time public policy shifts with time, reflecting the changing values of
society. 211

is of paramount importance in international

nternational public policy which is usually more restrictive than its domestic

public policy. Indeed national courts have acknowledged that although there may

always adopted a consistent approach to the gmo_do.EaE of moﬂﬁ.mw Mﬂmﬂw :
.aom m@ the fact that they apply the same rules as ooc_:m._: o:.@, no:sﬁom. B
@mﬁmomm:m true whien the public policy principle set out in Article V(2) is raised.

0 Wagoner, “Interim Relief in International Arbitration: Enforcement is a Substantial Problem™,
= 51-Oct Disp Resol J 68 (1996) 72,

"' Yu, “The Impact of National Law Elements on International Commercial Arbitration”, 4(1) Jnt
- ALR 17 (2001) 19.
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0% Ibid, 625, para 23.
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" See, e.g.. Lamm and Hellbeck, “The Enforcement of Foreign Arbitral Awards Under the New

York Convention: Recent Developments”, 5 Jnt ALR 137 (2002) 138.
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Chapter 26

i ied i itration
be some inconsistency in the domestic rules or procedures applied in arbitra

Chapter 27
that in itself is not enough to refuse enforcement under international public

policy.

26-146 Furthermore, in cases of criminal or illegal mnmimom.v o.onmaﬁ,mao: M:MM
be given to whose international public policy is 8_9&%. F ;__Mﬁ %M Wﬁ Mm he
{ i j ht or does it also include

country where enforcement is being soug| . . e e
[ ? It appears due regard will be given

D e b is being enforced.?'? but also to that of
hlic policy of the place where the award is being d,

W_ho mo%mﬁawm law. Less emphasis seems to be placed on the law of the place of

ARBITRATION WITH GOVERNMENT AND STATE OWNED
ENTITIES

Para

. 214 L. Subjective Arbitrability: States and Arbitration Apgreement 27-5
performance. 2. Exist d Interpretation of the Arbitration Agreement 2716
: L. t - =xistence and Interpretation of the Arbitration Agreemen -
. f upholding foreign awards are sclf apparen _ , ;
26-147 The mﬂmcHumus.Hﬂ mMMoMM Mmmmnmw:&\mm n international trade. However, it 2.1 P.us.ﬂ of the Acting wmnm.os to Bind the State . 27-18
ensuring as _Hrmw aw %: Hw. by omm“ efully drafting an arbitration clause and choosing 2.2. Binding mﬂoﬂ of an Arbitration Agreement Signed by
W -
.Eoc_a M__mew HME @mmmwmm could by-pass fundamental and mandatory laws of an 3. Soverei a mhmmmm mmm_a\ on the State ww. WM
e mﬁézm foreign country. It is clear from a review of even a m_ﬁm.m - 20 31 .m: nmun N Jurisdicti 27.39
o%QéHmnm.o s that there is an uneasy tension between international _um_u:o -k :EE&Q rom Jurts :.Eo: - 3
:::.:umm o nmma. p of domestic public policy. As has been aptly pointed 3.2 EEEEG mdm.n muan._:_o: 27-5
policy and considerations : (a} Waiver of immunity 27-54
out . {b) Commercial activity 27-65
to expect court enforcement of arbitration agreements and awards E.E..n.Eﬁ any 4. Reasons to Resist Enforcement of Awards 27-82
. owowam:a of naticnal Iegal particularities would be a logical impossibility, like :
‘encr h

both having and eating the proverbial cake.!®

- 27-1  States and state owned entities are major participants in national and
international business transactions. This is equally true for socialist and former
“socialist countries, such as China or Russia, and market economigs, such as the
- European Union. Often, the state is the largest consumer in the market.'

'27-2  States enter into contracts for the purchase or the supply of goods or

services, just as any other private entity would do. The state may either contract
directly through a ministry or an agency of the state. Or it may use special
“purpose companies and other legal or formal entities which it controls directly or
indirectly. These entities may be owned by the state, /.e., nominally any profit
belongs to the state, which in turn is fiable for its losses: alternatively, whilst the

ntity may be legally independent of the state, the government may control the
213 See Soleimany v Soleimany, [1998] 3 WLR 811, {1999] QB 785 (CA). )

i 2
24 See Westacre Investments Inc v Jugoimpori-SPDR ,IQEEw. Co Lid and Q%m@ C@@MM :
Lloyd’s Rep 65 mgﬂv [2000] QB 288 CA; Omnium de Traitement et de Valorisation

] 146
Hilmarton Ltd, {1999] 2 A1ER {Comm)} -
23 whnﬂn:u udicial Controls in the Arbitral Process”, 5 Arb Int 230 (1989) 251.

Reich, International Public Procurement Law (Kluwer 19993, 1; Somarajah, The Settlement of
“Foreign Invesonent Disputes, 86,
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