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grounded on a historical or ongoing agreement of frec citizens. In The
Social Contract, Rousseau also creates a metaphoric concept of collective

Brian H. Bix: A Dictionary of Legal Theory.
Oxford University Press, 2004

rule of law A complex and contested ideal which can be traced back at
least to Aristotle, under which citizens are to be ‘ruled by law, not men’.
There are various aspects to this ideal—and different commentators will
vary in which they emphasize—but they tend to include that the
standards of conduct are binding on all, including the most powerfuls
a rule’s application should be consistent with its meaning; that rules
should be promulgated; that they should be in clear language; and that
compliance with rules must not be impossible.

Lon Fuller’s (1902-78) (secular or procedural) natural law theory can
be seen as an claboration of the idea or ideal of the rule of law: when he
writes of the ‘internal morality of law’, he means those moral ideals that
require or are furthered by citizens being effectively guided by general
rules. Other imporcant advocates of a more formal procedural under-
standing of the rule of law have included Friedrich von Hayek (1899~
1992), A. V. [Albert Venn] Dicey (1835-1922), and Joscph Raz
(1939~ ). Some commentators have preferred a more substantive
reading of the rule of law, one that cntails either commitment to
democracy or protection of cercain individual rights (beyond those
discussed in the formal/procedural idea of the rule of law).

See Fuller, Lon L.; Hayek, Friedrich A. von; internal morality of law

of recognition Within H. L. A. Hart’s (1907-92) legal 3
d in The Concept of Law (1961), the rule of recogaition was a
‘secondary 1 heapply directly to
subjects, ‘secon ules’ are those regarding t1€ identification, inter-
pretation, and modificatieg of ‘primary slés) which ‘will specify some
feature or features possession ich by a suggested rule is taken as a
conclusive affirmative indicagi it is a [valid rule within the legal
system]’. P

The rule of recggrfition thus contains the cifezja by which it can be
determined yehich rules are part of the legal system andhwhich are not. It
is the fime! Step in the normative chain of reasoning ofwirme\:iughr
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The Rechtssiaal and the Rule of Law
(The Problem Stated)

12.1. The German Theory of the Rechtsstaat

{ The legal form of & system bascd upon political and cconomic

{ freedom differs in Germany and in England. The specific German

| phenomenon is the so-called Rechisstaat.' The specific English cre-
ation is the unison of the two notions of the supremacy of P
and the rule of faw.

i By Rechisstaat, two dilferent things can be understood. For the
7 pure science of law every state is a Rechtsstaat, be it democracy or

Hdictatorship, be it a Fascist or a Bolshevist state. Even absolute
monarchy and Fascist dictatorship arc Rechisstaaten, since they he-
come obje

liament

s of the pure theory of law only because we are com-
pelled 1o conccive of the unlimited power of the monarch or of the
dictator as derived from a basic norm. In this sense the idea of the
Rechtsstaat is interpreted by Laski:*

But the idea of a Rechtsstaat is a purely concepuial wotion. 1tis a carcgory
of essence and not of reality. 1tmakes the rulers of the state bound by the
law they make; but it still leaves them frec, through the use of the
appropriate organs, to make the law. The Hitlerite state, equally with
that of Great Britain or France or Czecho-Slovakia is a Rechtsstaat in the
sense that dictatorial power has been transferred o the Fiihrer by the

legal order ... The idea of a Rechtsstaat is always qualificd by the fact
that the state is able, through its sovercignty, 1o change the substance of
the law.

(179]
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Such a conception of the Rechsstaat makes it possible for us o make
every phenomenon called “state” the subject of normative juispra-
dence. Such a conception is neither right nor wrong; it is simply
meaningless.

From a historical point of view, the notion of the Rechtssiaat is a
polit

I one, and therelore, like every political canception,

polen
cal one. The word isell, but not the substance, is, according to
Rudolph Gueist,” due o Rabert von Mohl.' Lorenz von Stein
already declared: “For it is clear that properly speaking there is no
State without law. T a certain sense, every State is a Rechtsstaat. We,
however, attach a special meaning to this word™.*

We must, therefore, first determine clearly this special meaning
The notion of the Rechtsstaal appe ly completed in the
Kantian system. The Rechtsstaat is the creation of the bourgeoisic as
an cconomically rising but politically stagnant class. This class
identifies its state with the state as such, and thereby denies the
character of Rechisstaat 1o every other state, characterising it as a
won-Rechisstaat, cven as a state of wrong (Unrechisstuat)

The essence of the Rechtsstaat consists in the divorce ol the political
structure of the state from its legal organisation, which alone, that is
(0 say independently of the political structure, is to guarantce
freedom and security. In this scparation consists the dillerence
between the German Rechisstant and the English doctrine of the
relation between the supremacy of Padiament and the rule of law

“The Rechisstaat is, therefore, not the specific legal form of democ-
racy, but it is neutral as regards the political structure. This radical
scparation o the form of the state from the le;
completed in the work of Friedrich Julius Stahl:

Al structure is

The State is 1o be a Rechtsstaat; that is the watchword, and expresses w
is in reality the trend of modern development. 1t shall exactly define and
inviolably secure the direction and the limits of its operations, as well &
the sphere of freedom of s citizens, by means of law; thus it shall realise
directly nothing but that which belongs to the sphere of Taw. This is the
conception of the Rechtssiaat, and not that the State shall only apply the
legal order without administrative aims, or even only secure the rights of
the individuals. 1t signifies above all not the aim and content of the State,
but only the method and the nature of their realisati

It is characteristic that not only the liberals such as Rudoll Gneist,
Lorenz von Stein, and Otto Bahr re;

ched this formulation, but even

[180)

The Rechusstaat and the Rule of Lawo

Stahl, the anthor of the Chiistian conservative theory of the state;
and that Gueist” as well as Bibe® gave to it his assent. The postulate
that the state has to have the character of a Rechtsstaat was developed
by Stahl in a series of biting polemics ag:
d, i aeriticism culminating in a den
ihe represe

st de Maistre and
al that the monarch is
tive of God on carth,” and ending with the statement
that the monarch “may not rule against the Jaw, but only through
the wedivm of the bureaucracy, and only with representation of the
people” " 1t may be noted that Stabl, who had been appomted o
Hegel's chair in Berlin University in order 1o combat Hegel's
influence, himsell shows clearly in this formulation the influence off
the Hegelian philosophy of law. Similar formulations are o he found
in Ono Biihr's work. According 1o him, a Rechisstaal is given if the
postulate is fullilled that the state makes the law the fandamental
condition ol its existence, and th

all life within its boundaries, of
the individual as well as of the state in relation to its members, must
move within the limits of the law. “In the realisation of the Taw the
State realises the first germ of its own Idea.”"" For Rudolf Gueist, a
state is a Rechtssiat if it Tullils Tour conditions: everyone must know
exactly his duties; no citizen must bear more burdens than his
fellows; private law must carry out the protection of the person and
of property insistently, jealously, and encrgetically in the various
spheres of its functioning; and, finally, the relation between citizen
and state must be subject o the control o administrative
wribunals.™

This praisc of the idea of the Rechtsstaat, which in Weleks words
belongs to the highest grade of culture, belongs as has been shown
by Dictrich Schindler, to the period of carly liberalism. In this
period, however, the Rechisstaat theory doces not merely stress the
negative character of the state, that is to say the protection of liberty
and the maintenance of the legal order; on the contrary, in opposi-
tion to Stahl, the idea of the Rechisstaat was made o serve the
cultural and welfare activities of the State.” This aspect of the
Rechisstaal was cspecially stressed by Robert von Mohl in his
Encyklopidie of 1859:"

Iis essence consists in that it protects and farthers all natural aims
recognised by the people as the life aims of the individuals, as well as that
of the community. For this purpose it takes care that all activitics of its
citizens and that of the governing power are carried out within the limits
of an all-cmbracing legal system; and that in the ate of life within

[181)
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its boundaries, in the relation of the individuals o each other as well as in
the relation of the whole to its parts, the law is not violated. On the other
hand, it furthers the various powers of its citizens and
resulting from them, in so far as their own powers are insullic «
so far as the abject justifies the application of the wtal power. The
establishment and maintenance of the legal order is therefore not its sole,
not even ts most important aim, but is the dominant characier, the
inviolable negat

interests

side of all its operations.

The characteristics of the Rechisstaat are in Mohl's theory equality
before the law, care for the maintenance of individuals in all suitable
cascs, cqual access of all competent citizens (o all public offices, and
finally, personal liberty. This material conception of the Rechtsstaat,
which has been called by Heller the social Rechtsstaat, is however lost
afier the débacle of the revolution of 1848, Tn the later development,
the relation of the Rechtsstaat 10 the cultural and wellare aims of the
state comes last, In the succeeding period of liberalism, only the

negative aspeet is understood by Rechisstaat. 1n his period the
already mentioned d

the state on the one hand, and the equal and unalterable form
through which cvery state must realise its aims on the other,
becomes constitutional reality. Tn this theory the strange alliance
between throne and altar on the one hand, and the competitive
cconomic system on the other, is consummated.'

After this, the css

ntials of the Rechtsstaat ave therefore as follows.
The fundamental principle is the legality of administration,' that is
10 say, the postulate that the administ
its own laws, and that

tion of the state is bound by
ry interference of the state must be
reducible 1o such laws. This implies the supremacy of the law and
only of the luw; but of a certain type of law, namely of the general
laws. From this it follows that the relation between the state and
individuals must be determined in advance by formal rational law.
The interference of the state with liberty and property must be
predictable and caleutable; in StahP’s words, it must be exactly
defined. From s it follows dhat those interferences must be con-
trollable, and indeed by independent judges.

“This idea of the Rechtsstaat is indifferent in the first place as to the
aims pursucd by the state, and sccondly — and this is decisive — as
10 the form of the state. Whether it be republic or monarchy,
democracy or aristocracy, is without significance, provided only that
these essentials of the Rechisstaat are fulfilicd

[182)
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THE POWER OF T

; . Trr'PowsR oF TrE STATE" -

a. The i’nwer:a] Lhe State as the Validity and Efficacy "
‘of the National Legal Order g

The power of the State is usually listed as, it§ Ehird'so-calledlele;rlefxtn :
“The State is thought of as an aggregate f)f )n‘zyvxdua.s, a people, Ime’ ;
within a certain limited part of the earth’s surface and :ubjec‘l' to aSceA-‘
tain power: One Staze,honde territory, one pgople, an_d one power. Soy::

ignty is said to be the defining ct : i .
f{x?iﬁi{y of the power is held to be as eséential as tk}c unity ?I zt'hi\:g];
ritory and the people, it is nevertheless thought Pos;x_ﬂe ,1; msv 12; i
between three different ccr:posncx;t powers; the legislative, the exe e

judicial power of the State.

an’i‘}:lscvégi;cﬁ‘alitﬁver” has different menning:s in t.hzss{ differ?nt us?g?s.
The power of the State to which the peogle is sub]ect' is noLhm'gd}n_n ;ne-
validity and efficacy of the legal order, from.the tmt_v afY whi 12‘ e~
rived that of the territory and of the people. 'The powe! 1of ljh.e State
must be the validity and efficacy of the .n:u_onal lezal order, lX»S'E’lV(!T-
eignty is to be considered as a ‘quality of .this power. For SDVEL }gn;y
can only be the quality of a normative order as an aut] y Lhaf is l':e
source of obligations and rights. When, on thé other hand, one speaks
of the three powers of the State, power is understood as a Igncngz of
the State, and three different functions of the Slal_e are distinguished.
We shall first turn our attention to these three functions.

b. The Powers or Functions of the State: Legislation and Ezecution

- A dichotomy is in reality the basis for the usgal trickotomy, Th?
legislative function is oppused to both the executive and the judicial
f\fnctions, which latter are cbviously more closely related to each other
than to the first. Legislation (legis letio of 1((0man Jaw) ‘xs the creation
of laws (leges). 1f we speak of “execution,” we must a.s,.;.what is exe-
cuted. There is no other answer but the statement that lt. s %he general
norms, the constitution and the laws created by the legis]
which are executed. Execution of laws, however, is also the func
so-called judicial power.. This power is not di ;mshable{ from Sxe
so-called “executive” power by the fact that only the organs of the latter
“execute” norms. In this respect, the function of both is really the same.
By the executive as well as by the judicial power, general I.egz.ﬂ normf are
executed; the difference is merely that, m the ._nne case, it is C?\:!Ij, ]1:1
the other, so-called “executive” or administrative organs, to which ; e
execution of general norms is entrusted. th:e common trichotory is thus

the State, especiall

Tl ENTS. OF THE STATE -
at bottom :t dicliotomy, the fundamental distinction of legis latio and
legis execitio; The latler function is subdividinl into the judicial and the
exeentive functions in the narfower sense, ,

The executive power in tum s often d rentiated into Lwo separate
functions, the so-called political and the so-called administrative func-
“ton: . (The Jormer is in* French and German terminology labeled “the
government” in a narrower sende. ). To the former are usually referred
certain acts W are aimed at the direction of adminiétration and are
thercfore politically importaat, They are periormed by the highest ad-
ministrative organs ch.as the head of State and the chiofs of various
administrative departments. - These Acts, Loo, are Aets of esecution; by
these acts, tao, general legal norms are executed, Many of these acls are
left largely to the discretion of the executiy organs. But no amount of
discretion can divest an act of the xecutive power from j cter of
alaw-exeeuting act.” Accordingly, the acts of the highest executive organs
too are acts which esecute general legal norm erentiation of the
exccutive power inlo a governmental (political) and an administrative
function has, therefore, o political rather than a Juristic character. Frons
a legal point of view, one might designate the whole domain of the exeen-
tive power as administration, B .

“The functions of the State thus prove to be identical with 1)
functions of law. It is the difference Dbetween creation and application of
Taw that espresies it<elf in the distinetion between the three f
the State.

s of

c. The Legislative Power

By legislative power or legislation one does not underst
function of creating
tion of general norn

and the entire
ecial aspect of this function, the er
¥ — a product of the legislative proces:

is essentially a general norm, or a complex of such norms. (“The law"

used asa d

fon for the totality of lezal norms only because we are
apt to identify “the law” with the general form of Jaw and erroncously
ignote the existence of individual legal norms,)

By legistation, further, is understood not the creation of
norms, but only the creation of general norms by special ans, namely
by the so-called legislative bodies, This terminology has historical and

all general

-*political origins. Where all:the functions of the State are centered in the

person of an absolute menarch, there is little ground for the formation
of a concept of leislation as a function distinct from other functions of
v if general norms are created by way of custom. The
modern concept of legislation could not arise until the deliberate creation
of general niorms by special central organs began to take jts place beside

'
i
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x ix;>lcnd of c_/usgoma%y ‘cr?at‘iipu a:xu? Lix;rilixelxc‘mc:i;v:i E;r:zfset% raxal
irgan which was:characterize 2s the Teprest e e, 0 2
Jass of the people. The theoretical dxsu?ctmn ety Lh; he three powers
»f the State must be seen ;\gau?s't lh‘e }_:gcsgrounu of thgcanstitulions %
»f the separation of powers, which 1s.mc‘;'>r‘porated in e
nost modern democracies and constitutional monarchi g ie'of priing
is principle, the creation of general norms —in Vprmcp ofall.t
;[::chl nu?msy the “Jaws” — belongs to the lggQIaltlw'? b:g—)i;:;m;u%%]:;réi
1: togethér with the head of State. This principle is, hos 5
to certain exceptions. . L
g ';"Ix‘e creuliqnpof general norms. by an organ other tl.h:m Lhre lle;g;ssl::ﬁls
body, namely, by organs of the gxezzu}n-e_ or )ludlc:a power, y
conceived of as an executive or a judicial A*J.ncuon; sl ciferense’ber
Yrom a functional point of view, there is no essential >ucreated o
tween these norms and “laws” Sr statutisr eﬁ{ f:ge;il ;ir;xexs”maﬁve et
gislative body. ‘The genera norms L he legi g
‘a}:i Ins;l‘lcd tatutes” in contradistinction ta Lho.:.z.e ggn;ml nrt)lr‘r?h:’::lm:é
exceptionaily; an o other t_]x:'m the legislative o.yt: Ti’\g e
State or other executive o; j:dxcla} m;;aensp;;azr:r‘(ﬁua.nv ;;o:called
ns issued-by ‘orzans of the execu v 0 e usually 3
2::;31«:%" but yordinances" or “re:;ulat{.xou " Re;u}afxon;[:ft?j:na?‘fzs
not jssued on the basis of a statute which t.hev put I:IL:"J‘E ;:’yurd‘,wmm
instead of statutes are cailed "df.,rl-hla:s in French, Ve g
it Gesotzeskrajt in German terminology ) o
m‘;'rcl;:cn S rm]n ic point of view, it is particularly un::fund tyn;e;:re:
the exccutive function the creation of "aneralA no;mst;,:chr:;d nde ex
ceptional circumstances, such norms are .cre%xed ¥ el :;ime e
instead of the legislative body. The function iz here_ exab: d g —\-=imila:
that which is ordinarily. performed by the leg twed bo_}a. ;;m;n: ol
impropriety is involved when general norms created by
dlassified as decisions and referred to t'ha judicial fun o .bv he doual
A law-creating function not taken into account it o by 'I:‘ue i
trichotomy is the creation of general norms by wa)" o! 1c)l‘h ﬂ)"'a:isl;ivg
eral norms of customary law, although Dot crea:'ed , ‘e”x ”weli v
povwer, are executed by the organs of the sn-ullgd -exeFJtlx,a(at o
by the organs of the judicial power. Custom is a la;v-miﬂor:a}y b;;.
completely equivalent to the legislative procedure. 'lv“.e c ;{ iy
ation of general legal norms is a legis latio just as mv__ch.asu‘m:m;y o
narily designated as legislation. Tl_:e general riorxfla toxtac 5tor
are-applied by the executive power just as are the statutes.

THE ELEMENTS.OF THE STATE .
4. The Executive ind Lidicial-Posioy

» 2 dtis only as'an exception that the orzans of
powers create general norms. Their typical task is to create individual
norms on the hasis of the general norms whi hare credted by legislation
and custom, and to pit into of et the sanctions stipulated by these gen-
eral and individuaj nornis,
“esecution” in the nurrowe

it sense of this term. The admini ion has
~— a5 we shall see later' — alsg other f, ons to perform than that of
enacli dual norms aad effect atineg (admin istrative) sanctions,

Insofur as the so-calleg exeentive aad judivial function consists in the
creation of individual norms on the basis of al notms and in the
final execution of the jn ive power, on the one
hand, and the execuive and judicia) power, on the atker, represent only
difiery ot the process by which the national legal order — ac-
cording to its OWR provisi ted and applied. This is the proc
by which the law or, wh L amounts to the smne thing, the State, regen-
erates itself permanently

The doctrine of three powers of the State is ur,
doctrine of the different stages of the creation and applic
national legal vrder, Sinee the I:
of general nor: 00, m
norms tive pr
norms, is divided into at Jeast two stages: the ¢
which is usually call legislation (but compri
customary law) and the creation of the
process of legislation. The Jatter norms
that normative systen which is designate

7 indi

tion of the
w regulates its own creation, the creation
e place in accordance with other general
5, that is, the creation of gener

lezal
cation of general norms
es also the creation of
general norms regulating this
form the essential coutents of
d as the “constitution.”

e. The Constitution
1. The Political Coricept of the Constitution
" Since the State is here understond as a legal order, Lthe problem of the
constitution — which is traditionally treated from the point of view of
political theory — finds it natural place in the general theory of law. It

has already been treated in the first part of this book from the point of
view of the hierarchy of the legal ord
The cons

titution of the. State, usually’ characterized as its “funda-

is'the basis of the national legal order. The concept of the
constitution, as understood in the theory- of law, is, it is true, not quite
the same as the corresponding concept of political theory. The former is

what we have previously called the constitution in a material sense of
the term, covering the norms which regulate the process of legislation.

N L

s of the exccutive and judicigl =

“The putting into’ effect of the sanction js
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igh
norms which' regulate the creation and.the competence 9f the ‘hblgnestr
* executive and judicial organs.

2. Rigid and Flexible Constitutions

Since the constitution is the I}Aasis of the national legal orfer, 01: ds_{l;r;e"
times appears desirable to give it 2 more gtable chamct;r.ﬁsualn{ zixan.vtg
laws. Hence, a change in the constitution is made mure~ f‘ 1fu (e he
enactment or amendment of ordinary l'ax Su.ch a coms;u._m:.hn led
a rigid, stationary, or inelastic con: itution, m‘.contra. h:in..)c to s
ﬂcx{blc. movable, or elastic one, 'ch may lj,e a.Lered' mhz. e {:ef Lh}é
as ordinary laws. . The original constitution of a State is (Ne work ol o
founders of the State. If the State is created in a demo:.AatlcEw;y; he
first constitution originates in a co: uent a;sembly, wa?f t: e 'Ar.nu‘.
call une constituente. Sometimes any 2 in the cqnst{tJta;n ;: Ot};e
side the competence of the regular legi ative organ mfgxriuteo Y. the
constitution, and reserved for such a constitrente, a sps:ua.ﬂarui::‘:n;:]oar
petent only for constitutional amend: o mv:p(c):;r egcil

o distinguish between a constity S  power, each
{:eing ex:rtised according to d ures, Tlhe dev&t;:cr:gs;‘f;ee
quently resorted to in-order to ‘render clons(t:lu,u'ar;xdnator;ergavee foﬁrghs)
ifficult s to require a qualified majority (two-th ds hree-f
gxl)f:!lt]}:x_l;mlr .:1un[mm (l':(:le number of the membe!i of lhAel Iith}.bgiy
competent to fransact busines:s) thzn _usu:'L :or;.etxme;, tje fz;n=e
has to be decided upon several times before it acquires the fm.ce o a;z.
In a federal State, anv change of the federal constitution may n:‘i‘vegtot fa
~approved by the legislatures of a certain number -of ‘m?mb.& ta séa:
And still other methods exist, too. It is even possible that any amen
ment of the cunstitution may be prohibited; and as a matier of fact some
historical constitutions declare certain of their provisions, or the entilre
constitution within a certain space of ti e, as Pnamendable, Th_us,sor
instance, Art. 8, Par. 4, of the French Constitution of I-‘elzruNa‘ mzrg‘, 1R75
(Article 2 of the Amendment of st 14, _13%4) ({e?lare:; he -ed
publican form of Government shall not be made the subject of a prupaf.e~
revision.” In thesé cases it i ivle Jegally to amend-thf i]mz{]e
constitution by a lezislative act within the fixed time or to r_ménr e
specific provizion. If the norm of the constitution which renders an

ny amendment has to be considered
tic reason to interpret the two norms in
n- for-

tive organ, the norm ex

valid, too. There is no juri

different ways, and to declare — as some writers do — 2 pre
* bidding any ameridment invalid by its very nature.

As usgd-i;x poliﬁ al :Lheory, ﬂle'con"ce'pt:is‘made to.embrace also those .

ELEMENTS OF THE STATE

. Every provision, however, whose purpose it is fo rgnder,morc difﬁcult
or even impossible an amendment of the constitution; is efficacious only

“against amendments catried out by an act of the legislative organ. Even i
only with réspect to statutory, not

the most rigid constitution is “rigid”
with respect to custornary laws There is no legal possibility of prevent-
ing a constitution from being modified by way of custom,* even if
the constitntion has'the character of statutory law; if it'is a so-
“written” constitution, X

The distinction made by traditional theory between “written” and
“unsritten” constitutions is, from a Juristic point of v W, the difference
between constitutions the norms of which are 0 by legislative acts
and eonstitutions whose ‘norms Afe creited by custom, Very often the
constitution is composed of norms which have partly the character of
statutory and partly the character of ¢ stomary Iaw,

Ti there exists a specific procedure for constitutional amendment dif-
ferent from the procedure of ordinary legi fation, ‘then general norms
whosé contents have nothing in common with the constitution (in a'ma-
terial sense) can be created through t procedure, Such laws
can be altered or abolished only in this They enjoy the same
bility as the rigid constitation, If thes are vonsidered 1o be part
of the “constitution,”. this concept of. constitution is understood in a
formal sense. “Constitution” in ¢ ense does not mean norims
regulating certain subiject matters; it means wothing but a
cedure oi Jegislation; a certain legal form which
legal content.§

s spe

pro-
b illed with any

3. . The Content of the Cons

As a matter of fact, the constitution, in the formal sense of the word,
contains the must diverse elements besides the norms that are constitu-
tional in a material sense: At the same time, there are constitutional
norms (in a material sense) which do not appear in the specific form.of
the constitution, even when there is one,

a. The preamble. A traditional part of the instruments call
stitutions” is a solemn intrduction, a so
the: political, moral,
tended to promote.: T}

itution

ed “con-
led “preamble,” expressing
d. religious ideas which - the constitution is in-
his preamble usually does not stipulate any definite
norms for havior and thus Jacks legally relevant contents. . It
has anideok 1rather than 4 juristic character. 17 it were dropped,
the real Import.of the constitution would ordinarily not' be changed in

* Ci. supra, p. 11 ks

+ Ci. supra, pp. 1

alled
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nepative legislator, an organ ‘which may be composed according to a
“totally- different”principle- from’ that of the parliament elected by' %he
people: Then an antago between the two legislators, the positive
and the hegative, is almost inevitable.. This antagonism may be lessened
by providing that the members of the constitutional court shall be elected
Dy patliament.* B

11I. THE SEPARATION OF POWERS

Rs”

CONCEPT OF “SEPARATION OF POWE!

Tz

The judicial review of legislation is an ohvious encroachment upon
the principle of separation of powers. This principle lies at the basis of
the American Constitution and fs considered to be 2 specific element of
demacri It has been formulated as follows by the Supreme Court
of the.United States: “that all the powers intrusted to government,
whether State or national, are divided into the three grand departments,
the exceutive, the legislative and the judicial. That the functions appro-
priate ta cach of these branches of government shall be _\'ested in a
ceparate hody of public servants, and that perfection of the s tem

. requires that the lines whick'separate and divide these departments shall
be broadly and clemly defined. Itis essential to the successful wnrk:
ing of this system that the persons intrusted with power in any one of
these branch 21l not be permitted to encroach upon the poiwers con-
fided to the others. but that cach shall’ by the law of its creation be
Jimited to the exercise of the powers appropriate to its own department
and no other.” R .

The concept of “separation of powers™ desiznates 2 prin T
ical o ization. Tt presu hat the three so-called powers can be
determined as three distin nated functions of the State, and that
it is possible to define boundary lines ch of these thrée func-

ions from the others. But this e out by the

here are not three but two basic functions of the
ution) .of law, and these functions
ed. Further, it is not pos-

2en creation and application of law — und
lying the dualism of legislative and executive power (in the broad
sense) — has only a relative characte:
same timq

* Ci. miy asticle Judicial Review of Legislation =
1 Kilbourn v, Thompson, 103 U.S. 163, 1gei. (1830).

“ multancously.: It is hardly possible, and at any rate not desirable, to re:
_serve cven legi

* either by the organ called “legislative’ or on the basis of an 2

270 = TEE SEPARATION OF POWERS .+
the creation oi-law to.one organ and the application. (execuition). of law
to another 50 € «ely that no’organ would fulfill both’functions si-

lation — which 'is only a certain kind of law creation
—to a “separate body of publ " and to exclurde all the other
organs {rom this function.

B. See.

RATION OF THE LECISLATIVE FROM 1111

XECUTIVE PowER

a. Priority of the So-called Legistative Organ

By “legislation™ as a funciion we can hardly understand anything
other than the creation of general legal norms. - An organ-is a legislative
organ insofar as'it is authorized to crewte general legal norms, It never
oceurs in political reality that all the general norms of a national legal
order have to be created exclusively by one organ designated as legisla-
tor. There is no legal order of a modern State according to which the
courts and administrative authorities are excluded from ereating general
legal norms, that is, from lezislating, and legislating not enly on the basis
of statutes and customary law, but also directly on the hasis of the con-
stitution. What counts practically is only an organization of the legisla-
tive function according to which all the general norms have to be created
uthorization
on the part of this urgan by other organs which are cl; ed as organs
of the exceutive or judicial power. The general notms created by these
organs. are called ordinances or regulations or have specific designation;
but functionally they have the same character as statutes enacted by an
organ called legislator.- The habit of characterizing only onc organ as
“legislative” organ, of calling the general norms created by this organ
“laws” or “statutes,” is justified, however, to a certain extent if this
organ has a certain prerogative in creating general norms, This is the,
case if all the other organs may enact zeneral norms only on the basis of
an authorization emanating from the so-called legislative organ.” Then
the so-called legisla ‘gan is the source of all general norms, in part
directly and in part indirectly through organs to which it delegates legis-
lative competence.

b, Legislative Function of the Chicf of the Executive Department
Most constitutions that are supposed to embody the principle of the
separation of powers authorize the head of the executive department to
enact general norms in place of the legislative organ, without a special
authorization emanating from this organ in the form of an “authorizing
statute” (Ermicktigungsgesets), when special circumstances are present,

i
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Juch as.war, Tebellion, or economic crisis B_esxqes the ordxparj Iegilsla-
tive organ, these constitutions thus countenance an ex!{aordinarl_; legisla-
tive organ, from which only the designation "legnslatxver'xs j,vx{.hhe[d.
The legislative competence vested in the head of the executive depart-
ment is sometimes very extensive. He can be capable of rezulating mat-

ters that, a5 one says, have not before been regulated either by_ statutes
or by customary law. This formula determining the legislative com-
petence of the chief of State is, however, not quite correct. Tf there

is any legal order at all, consisting of statutory or customary law, Lhen?
are no matters that are not legally regulated. Such 2 thing as a ].ega‘
pocuum i3 impossible. If the lezal srder does not obligate the mdxvxd-
uals to a certain behavior,-the individuals are legally free; they canno}t
Tezally be forced to behave in that way. TWhoever attempts t:) force thfam
therelo commits a delict himseli, and that means that he vmlate‘s exist-
ing law. Insofar as the legal order s silent it constitutes a sphere of
individual liberty. This sphere is protected and hence regulatgd by the
legal order oblizating the State organs not to encroach upon this sp'here.
Only on the authority of a norm are the State organs allowed to inter-
fere with the freedom of the individua c?l norm means that
the individual is oblizated to observe a certain behavior, that his sph.ere
of liberty is restricted. Ti the chief of State is authorized by-the constitu-
tion to rexlate by an ordinance ¢ matters which have not before
been rezulated by the ] bject matters intended are those
which have not hefore been reg
imposing lezal duties upon the subjec egu
nc&ntivelv hecause they fall within a legally protected sphere of liberty
of the individuals, What the inadequate description aims at is the fact
that the head of the executive department can be competent to regulate
matters that before have not in any way been subject to positive regula-
tion.
Of;‘he vesting of such a competence in the head of the executive d[?part-
ment mun!ly'daes not mean that the ordinary legislative hody is de-
* prived of the possibility of regulating those same matters pos ly.
Usually the head of the executive department is competent to regulat.e
them only as long as the legislative organ fails _m do so. He Joses his
Ccompetence as soon as the legislative n submits the matter to a regu-
lation of its own. T T s
The head of the executive department ewercises a legislative iuncn?n
when he has a rizht to prevent by veto norms decided upon by the legis
Iative organ from becoming laws, or when such norms cannot become
Taws without first receiving his approval. His veto can be either absolute
or suspensive. In the latter case, a new decision by thg legislative organ

organ,
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,is'ne':essm-y' to give a bill the force of law The hcﬁd f'the executive
department, in fact; fulfills a legislative: function even from the merc fact
‘that he may have a right to take the initiative'in the legislative procedure,

to submit a bill to the legislative organ. This right appertains sometimes
to the cabinet and to every cabinet minjster within his own sphere of

competence.” Such participation in legislation by the head of -the execu- :

tive department or by the-cabinet is provided even by constitutions which
are based upon the principle of the separativn uf powers,
¢. Legislotive Fanction of the Judicinry

We h:\\'cvulrz}.’\ﬂy seen that courts fulfill a legislative function when
authorized to annul unconstitutional laws,

ntrary to a law, or.—as is sometimes. the chse— that it scems “un-
reasonable.” Tn the Iatter case, the legislative function of courts is espe-
cially obvious. g

Courts further exer:
conerete case become
A court with this ‘cor
which is on a level with

s¢ a legislative function when the
cedent for the decision of othe
e creates by its de
atuies orizinating with the s

de
similar cases
m a general norm
alled legislative

Where customary law is valid, the creation of general norms is not
reserved for the so-called legisiative orzan even in the sense that other
fon from the former.
Custom is a method of crex sencral norms that is a genuine alterna-
tive to legislation. As to the eifect of their legal function, custom and
legislation are in no way different. € and statutory law are

ns Can creale s

C. Not SEPARATION BUT DISTRIBUTION oF Poweks

Thus one can hardly speak of any separation of legislation from the
other functions of the State in the sense that the so-called “legislative”
n — 1o the exclusion of the so-called “executive’” and “judicial” or-
would alone be competent to esercise this function. The appear-
ance of such a separativn exists because only those general norms that
are created by the “legislative™ organ are designated as “laws” (leges).
Even when the constitution expressly maintains the principle of the
separation of powers, the legi:
tion, and not two different functions — is distributed among scveral
organs, but only ‘ene of them is given the name of “legislative” organ.
This organ never has a monopoly on the creation of general norms, but

far

lative function — one and the same func-





