Investment Arbitration and the ILC Articles on
State Responsibility

James Crawford S.C.*

I. INTRODUCTION

THERE IS A CLOSE CONNECTION BETWEEN the evolution of the
rules of State responsibility and the modern field of what we now think of
as investment protection law. During the first phase of the International Law
Commission’s (ILC) work on State responsibility during the 1950s and early
1960s, an attempt was made to set out substantive rules of international law
relating to the protection of alien property in host States." That effort failed
entirely, though not surprisingly given the contestation between developed and
newly independent States over such politically charged issues during this period.

The difficulties of reaching agreement in this highly contested area drove a
distinct shift in perspective and strategy in the work of the ILC by the 1960s.
Rather than formulating substantive rules of international law, the ILC would
try to set out the framework rules of international law in the context of State
responsibility. A distinction was now drawn between primary and secondary
rules: the Commission’s function was not to identify the primary obligations
of States—these obviously depend on treaty commitments and/or customary
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international law—but to reveal the secondary conditions under which States
can be held to be responsible for breaches of those obligations and with what
consequences. The Commission then worked under Special Rapporteurs
Roberto Ago, Willem Riphagen and Gaetano Arangio-Ruiz to produce the first
reading of the Articles in 1996.% I had the responsibility of producing the second
reading text over the next four years. The text was adopted by the Commission
in 2001° and then forwarded to the General Assembly of the United Nations.*

There are some important preliminary points that should be made about
the Articles before considering their use in investment arbitration. The first
point to make is that the text is not and may never be a treaty. The Commission
recommended that it simply sit as a text to be used in accordance with the views
of tribunals and writers, as appropriate. The Commission did not anticipate that
the Articles would be used to the extent that they have been. There are over 100
decisions of international and, in some cases, national courts in which the texts
have been referenced. Of those cases, a significant proportion—approximately
60 reported cases—are decisions of investment treaty tribunals. The extensive
use of the ILC Articles in investment treaty arbitration is charted in detail in
the enclosed Appendix.

The fact that the Articles have been so widely used does not mean that
they necessarily constitute general international law. An adjudicator must
always consider the relationship between each of the ILC Articles and
general international law. One of the things that the Commission learned
about codification at a very early stage is that it is impossible to write down
any proposition of international law without engaging in an act of creation.
Questions will arise as to the precise formulation of the rule, even if there is no
doubt about it in principle. It is equally difficult to segregate a rule into those
parts which constitute a declaration of the existing law and those that do not.
The two relate to each other in subtle ways.

With this background in mind, we encounter a slight paradox in the way
that certain investment treaty tribunals have tended to refer to the ILC Articles.
They have done so a bit like a drowning man might grab a stick at sea in the
hope of having certainty. But the rules themselves are predicated upon a process
of integration into practice, which is inherently uncertain. That uncertainty
may possibly go away if the ILC’s work on State responsibility is codified in the

?Gaetano Arangio-Ruiz, Special Rapporteur, State Responsibility, Eighth Report on State Responsibility,
U.N. Doc. A/CN.4/476 and Add. 1, in II (Part Two) Y.B. Int'l L. Comm’n 58 (1996).
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Wrongful Acts with Commentaries, UN. GAOR, 56% Sess., Supp. 10, Ch. 4, U.N. Doc. A/56/10 (2001)
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manner of its earlier efforts on the law of treaties. The process of turning the
ILC’s draft text into the Vienna Convention on the Law of Treaties® (VCLT)
consolidated its work in a powerful way, and now there is hardly any proposition
of a general law of treaties that diverges from what is found in the VCLT.

There is an increasing view amongst governments that the same process
should occur with the ILC Articles, so that there should be a Convention on
State Responsibility. Whether that course is desirable, however, remains an open
question. It took the ILC some 40 years to produce the Articles, in the course of
which there were titanic disagreements over a series of issues, not least State crimes,
obligations owed to the international community as a whole, the relationship
between breach and damage, and countermeasures. It may well be that some of
the governments who are agitating for the conversion of the ILC Articles into a
treaty text are doing so because they would like to reopen some of the questions
which the Commission laboriously closed. With this in mind, it is unlikely that
we will see the rapid emergence of a Convention on State Responsibility.

II. APPLICATION OF THE ILC ARTICLES
IN INVESTMENT ARBITRATION

Turning now to the Articles, there is a fundamental and often misunderstood
difference between three substantive parts of the text. In particular, Part One
is different in scope from Parts Two and Three, and this difference is extremely
relevant to investment treaty arbitration.

Part One of the Articles sets out the conditions under which the State is
responsible for breach of an obligation incumbent on that State. The content of
the obligation is not spelled out in the Articles. That is a matter left to the primary
rules. What the Articles do set out are the conditions under which responsibility
can be engaged, including attribution, certain general propositions surrounding
questions of breach (in particular a guarantee against retrospective application
of international law) and so-called circumstances precluding wrongfulness
defenses and excuses.

Because of the way the text disaggregates questions of obligations from
invocation, Part One has a general scope. It is concerned with all breaches of
international law by States and it has no relevance to breaches committed by,
for example, international organizations or non-State actors. In the context of
investment treaty arbitration, this means that general questions surrounding
breach of an international obligation contained in an investment treaty is a
matter in principle covered by Part One of the ILC Articles. In general,

5 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331 (1969).
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investment treaty tribunals have accepted this starting position. To illustrate this
point, I turn to two cases which have used the Articles with differing degrees of
conceptual clarity.

First, in Wintershall v. Argentina, the Tribunal engaged in some discussion
of the scope of ILC Article 33.¢ Article 33 is one of the introductory articles to
Part Two of the ILC Articles. This raises once again the fundamental distinction
between Parts One and Two-Three of the Articles. Parts Two and Three are
concerned only with the consequences of breach, and, in particular, Part Three
is concerned with the invocation of State responsibility by other States.

There was a time when we thought of international law as exclusively an
inter-State phenomenon. That, of course, is no longer true. But Part Three
reflects that history as it is concerned with State claims against other States.
Article 33(1) also embodies this position by providing that the obligations of
the responsible State under Part Two “may be owed to another State or to several
States or the international community as a whole.”” In Winzershall, the Tribunal
expressly noted an exclusion from this coverage (“not to an individual”)® and
then sought to trace the consequences of that exclusion:

The ILC’s Articles on State Responsibility is a detailed and official
study on the subject but it contains no rules and regulations of State
Responsibility vis-a-vis non-State actors. Tribunals are left to determine
“the ways in which State Responsibility may be invoked by non-State
entities” from the provisions of the text of the particular Treaty under
consideration.’

That Wintershall Tribunal’s analysis is incorrect to the extent that the basic
requirements for determining whether there has been a breach of international
law are governed by Part One, to which Article 33 makes no reference. But it is
true—as confirmed by Article 33(2)—that the ILC Articles make no attempt to
regulate questions of breach between a state and a private party such as a foreign
investor. Those rules must be found elsewhere in the corpus of international
law, to the extent that they exist at all.

A second case in which we find careful use of the ILC Articles is United
Parcel Service of America Inc. v. Canada."® This concerned a claim by UPS, an

¢ Wintershall Aktiengesellshaft v. Argentina, Award (ICSID Case No. ARB/04/14, Dec. 8, 2008).

7ILC Articles, supra note 3.

& Wintershall, supra note 6, at para. 112.

?Id. at para. 113.

10 United Parcel Service of America Inc. v. Canada, Award on the Merits (NAFTA Chapter 11
Arbitration, June 11, 2007).
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American company, which provided courier services in Canada. Canada Post, a
State-owned entity, operated in competition with UPS in the liberalized courier
services market but also maintained a statutory monopoly on the delivery of
letter mail. UPS alleged that Canada Post had acted inconsistently with Canada’s
obligations under the investment Chapter 11 of the NAFTA by, among other
things, using its monopoly infrastructure to compete unfairly with UPS in the
courier services market. One of the critical issues in this case was the question
of attribution. Canada Post had been established under legislation as a Crown
Corporation with distinct legal personality and powers to set pricing of some of
its services." The question, therefore, was whether the claimed anti-competitive
conduct of Canada Post could be attributed to Canada as a party to the NAFTA.

The Tribunal, presided over by Justice Sir Kenneth Keith, pointed out that
this is a subject area for which the NAFTA contains very specific provisions.
NAFTA Chapter 15 specifically regulates the conduct of monopolies and State
enterprises and therefore the general rules of State responsibility on attribution
(in ILC Article 5) had no application.'” In so ruling, the Tribunal made express
reference to ILC Article 55, which reflects the lex specialis principle and provides
that the ILC Articles do not apply to the extent an issue is governed by special
rules of international law."”” That decision, to my mind, is completely correct.
The ILC Articles are residual articles and an adjudicator must first look at the
treaty under review and see what it says on the subject. If the treaty (such as a
BIT) covers the field of the issue at stake, the ILC Articles have no role to play.

In the Appendix, we can see that—on a quantitative basis—references to
the ILC Articles by investment treaty tribunals have been very frequent. In
fact, 32 of the 59 Articles have been referred to at least once by tribunals (in
many cases there have been multiple references). Articles 1 to 3—which set out
general principles of responsibility—are often used by tribunals but almost as
part of a throat-clearing exercise before they get down to the real work. On the
other hand, there have been significant references in the field of attribution—
in Articles 4 to 5—which I examine in greater detail below. There have also
been some important decisions on the difficult subject of continuing breach
of international obligations. This subject has particular relevance for the field
of international investment law. Many BITs have come into force relatively
recently, and one may encounter long-standing investments where breach has
arguably been occurring over a period of time which predates entry into force of
the relevant BIT. There are numerous examples of this in the case law, including

" Id. at paras. 50-52.
12 Id. at paras. 59-62.
13 Id. at paras. 59, 62-63.



132 ICSID REVIEW—FOREIGN INVESTMENT LAW JOURNAL

Jan de Nul v. Egypt,"* Walter Bau v. Thailand," and in the context of NAFTA
Chapter 11, Mondev v. USA.'® Tribunals have frequently referred to ILC Articles
13 to 15 in trying to cope with the problem of continuing breach. There have
been quite a number of references to circumstances precluding wrongfulness,
especially in the Argentine necessity cases. While there have been divergences
between the tribunals on the application of the doctrine of necessity, they have
all accepted that ILC Article 25 formulates the customary rule on necessity.
When it comes to Part Two, there have been frequent references by way of
analogy to those provisions dealing with compensation and interest, especially
Articles 31-38. Finally, there have been very few references to Part Three for
the very good reason that Chapter I of that Part is concerned with invocation
of obligations by States, and is therefore in principle irrelevant to investment
treaty arbitration involving private parties.

While the quantitative picture is clear, it is more difficult to get a sense of
the qualitative use of the Articles in investment treaty arbitration. By the latter,
I mean the extent to which the ILC Articles have actually made a contribution
to the outcome of decisions. To what extent have they been part of what might
be described as the wallpaper or the furniture rather than the architecture or
structure of the decisions? In my view, many of the references are by way of
signposting rather than actually integrating the substance of the Articles into
the decision. There are important exceptions to this general position, especially
in the context of temporal jurisdiction, and also in the context of the defense
of necessity. The universe of cases is, on the whole, of a variable quality. When
it comes to the intersection between investment treaties and the ILC Articles,
there is a great deal of disagreement on core questions, including necessity,
the application of countermeasures and issues of compensation. Some of these
questions are not actually resolved by the ILC Articles but, to the extent they
are, tribunals have at least sought to rely on them. In sum then, we find a
slightly mixed record when it comes to the use of the Articles in investment
treaty arbitration.

III. A CASE-STUDY: ATTRIBUTION

Questions surrounding attribution are the primary subject area in which
arbitral tribunals have referred to the ILC Articles. This is, in principle, a
justifiable use of the Articles. In the absence of a lex specialis—such as that found

Y Jan de Nul N.V. and Dredging International N.V. v. Egypt, Decision on Jurisdiction (ICSID Case
No. ARB/04/13, Jun. 16, 2006).

> Walter Bau v. Thailand, Award (unpublished) (UNCITRAL, Jul. 1, 2009).

16 Mondev International Ltd. v. USA, Award (ICSID Case No. ARB(AF)/99/2, Oct. 11, 2002).
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by the Tribunal in UPS v. Canada—the ILC Articles dealing with attribution
are regarded by international lawyers and by the International Court of Justice
as reflecting customary international law. Those parts of the Articles have their
origins in the work originally undertaken by Rapporteur Roberto Ago in the
1960s, although there have been some more recent modifications and a certain
amount of clarification and simplification since then.

There are three core ILC Articles governing attribution: (i) Article 4 which
deals with organs of the State; (ii) Article 5 which deals with separate entities
authorized to exercise governmental authority; and (iii) Article 8 which deals
with private entities whose conduct is under the direction or control of the
State. All three articles have been referred to very widely.

The fundamental rule of attribution at international law is reflected in
Article 4. The State is regarded as a single person at international law and is
responsible for the conduct of all its organs, whatever their status. Moreover,
the State is responsible for its organs whether or not they are acting intra vires or
ultra vires as a matter of the domestic law, a rule that is clarified in ILC Article
3. So there is general responsibility for the acts of organs.

Those organs also include autonomous bodies which have the status of
organs under the law of the State, for example, local government entities. A
number of NAFTA cases have concerned acts of a component unit of a federal
State."” For the purposes of attribution, it is irrelevant whether the constitutional
structure of the State gives the federal government power to compel the
component unit to abide by the State’s international legal obligations. These
units are nonetheless organs of the State and their conduct is attributable to the
State. The State then, for the purposes of attribution, is a very broad concept,
especially when we bear in mind that, provided that the organ is acting under
the color of its status as an organ, it does not matter that it is acting u/tra vires.
Those rules have been comprehensively applied by investment treaty tribunals
and, generally speaking, without too much difficulty.

In fact, tribunals have been rather good at drawing the distinction between
cases governed by Article 4 (dealing with organs of the State) and those governed
by Article 5. The latter Article deals with separate entities that are not State
organs but which are nonetheless authorized to exercise governmental authority
by the State for certain purposes. Article 5 has particular importance where a
State-owned corporation has been privatized but retains public or regulatory
functions. There have been a number of arbitral cases in which separate entities

V7 See, e.g., Methanex Corporation v. USA, Final Award of the Tribunal on Jurisdiction and Merits
(NAFTA Chapter 11 Arbitration, Aug. 3, 2005) (concerning a California law banning the use of a gasoline
oxygenate, for which the foreign investor supplied a key input).
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have been held to have engaged the responsibility of the State pursuant to
Article 5.

Perhaps surprisingly, there have been far fewer references to ILC Article 8.
In the general international law context, Article 8 is of enormous importance
because it covers the whole field of support by the State to acts of irregular
armed forces, which has given rise to so much difficulty in cases involving
international and internal armed conflict. Fortunately, most investment treaty
cases are a long way away from that terrain, and so the issues that have been
contentious in the context of Article 8 have tended not to arise.

To sum up, when applying the ILC Articles on attribution to questions of
international responsibility, Tribunals have generally read the Articles carefully
(in particular Articles 4 and 5), and applied them in appropriate ways. But there
has also been some confusion, particularly over the relationship between the law
of attribution and issues of contractual responsibility or liability.

Attribution is an international law doctrine. Municipal legal systems have
similar rules but tend to use different names. Those domestic schemes regulate
the way in which liabilities are distributed amongst different parts of the State,
there being, in general, no conception of the unity of the State in domestic law.
When international investment tribunals deal with questions of contractual
liability, those questions are governed by the proper law of the contract. The
international legal rules on attribution have nothing to do with this inquiry, a
point made very clear in several awards, particularly Bayendir v. Pakistan.' It is
often assumed that because a State organ has entered into a contract, the State is
therefore responsible for compliance with the contract. This depends, however,
on what is specified in the proper law of the contract. In most cases, it is the
individual legal entity that has entered into the contract that is responsible for
breach. The rules of attribution have nothing to do with questions of contractual
responsibility.

Finally, questions of attribution in the context of corrupt dealings have also
given rise to a good deal of confusion. If a private entity corruptly procures a
successful tender with the State and an issue then arises between the entity and
the State about the resulting contract, there may be a question as to whether
the contract is tainted by corruption. But no issue of attribution will arise in
that context. The question is whether the contract is tainted by corruption, and
that depends upon the applicable law in relation to the rules of corruption. The
applicable law may make a distinction between involvement of senior and junior
officials, which could be a relevant factor in a given case. While international

'8 Bayindir Insaat Turizm Ticaret VE Sanayi A.S. v. Pakistan, Award (ICSID Case No. ARB/03/29,
Aug. 27, 2009), at paras. 111-139.
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law does not generally make such a distinction, it will not necessarily be the
applicable law when it comes to the question whether the contract is tainted
by corruption. Of course, the transaction may give rise to a separate issue of
responsibility. For example, the losing tenderer may have a claim against the
State in respect of the circumstances in which the tender was concluded. That
could conceivably give rise to an issue of attribution. But that is a conceptually
different issue of responsibility from the underlying question of whether the
contract has been tainted by corruption.

IV. CONCLUSION

To conclude, there has been a certain tendency for investment tribunals
to seize on the Articles as a tabula in naufragio, “a plank in a shipwreck.”
That tendency is magnified where the members of the tribunal are not public
international lawyers, which is increasingly the case in investment treaty
arbitration. That has given rise in a few cases to what I would describe as
slightly awkward handling of the ILC Articles. On the other hand, there has
been a very conscientious and careful attempt in general to apply the Articles,
notably in the field of attribution. In so doing, despite all the disagreements on
substantive questions of investment arbitration, those tribunals have made a
real contribution to the field.
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