Zadani pro seminare ze zvlastni ¢asti mezinarodniho prava verejného I1
AK. r. 2007-2008
PVP - Mezindrodni pravo uprchlické

Situace: Pan X, 7adatel o azyl kolumbijské narodnosti, pozadal v CR o azyl. Pan X studoval
na nejlepsich soukromych skolach v Kolumbii a posléze obdrzel titul Ing. v oboru chemické
technologie. Po skole zalozil spolu se svym vlivaym otcem uspéSnou firmu DURRUTI-
CHEM se sidlem v Cali, ktera obchoduje s ropou, plynem a dal$imi chemickymi produkty.

Problémy pan X zacaly v cervenci 2006, kdy ho kontaktoval nezndmy hlas po telefonu, jenz
mu sdélil ze ,,oni* potfebuji chemikalie pro vyrobu kokainu. Pan X neoznamil tento telefonat
na policii, protoZze si myslel, Ze jim nemd ,,moc co fict”, a protoze si myslel, Ze ,,oni* uz
znovu nezavolaji. O tfi dny pozdéji pan X obdrzel dalsi telefonat. Tentokrat vsak volajici
odhalil svou identitu - sdélil mu, Ze je clenem groupo de autodefensa (polovojenské jednotky
napojené na drogové kartely, napt. FARC ¢i ELN). Pan X byl dal§im telefonatem vydésen, a
proto pozadal volajiciho o vice ¢asu k zajiSténi drog (zadné drogy ale nezajistil). Na policii
druhy telefonat rovnéz neohlésil, protoze policii nedivéfoval z divodu jejiho castého
propojeni s drogovymi kartely. O dva tydny pozdé&ji obdrzel pan X dalsi telefonat od stejného
volajiciho. Tentokrat se v§ak rozhodl nespolupracovat, na¢ez mu volajici pohrozil, Ze pana X
zatfadi na seznam ,,vojenskych cili*“ jeho organizace. Pan X piesto spolupraci odmitl. Den
nato panu X né¢kdo zapalil auto a rozbil v§echna okna v domé.

Pan X dostal strach a ptespal radsi v hotelu. Druhy den se setkal se svym dobrym pfitelem z
jeho odvétvi, ktery mu poradil, at’ se na policii radSi neobraci, protoze mu stejné¢ nemohou
pomoci a jeho situaci to muze jen zhorSit. Pan X se proto rozhodl na ¢as opustit Cali a
pronajal si maly byt v Bogoté. V Bogoté nevychézel skoro viibec ven a pouze ¢as od Casu
zavolal do své firmy, zda je vSechno v poradku. Zpocatku si pan X myslel, ze je v Bogoté v
bezpeci. Tyden po jeho piesunu ale obrzel dalsi telefonat, ve kterém stejny volajici opét
vyhrozoval, Ze bude zafazen na seznam ,,vojenskych cili®, pokud odmitne spolupracovat.

Pan X dostal strach a v noci se tajn¢ vyplizil ze svého pronajatého bytu a odjel za svoji
matkou do El Carmen, malé zapadl¢ vesniCky ,,uprostfed zemé nikoho®, kde si myslel, ze
bude v bezpeci. Zde zlstal po tfi mésice zavieny v domé své matky, protoze se bal, Ze by ho
vydéraci diiv nebo pozdéji nasli. Podle svych vlastnich slov se citil bezpecné, ale ,,jako
vézen”. Casem se u néj zaala projevovat deprese spojené se zazivacimi problémy. Po tiech
mésicich uz to nemohl pan X dal snaset a odletél do Evropy (tj. do CR), kde okamzité pozadal
o azyl.

Otazky:
1) Jaké jsou rozdily mezi definici uprchlika a definici beneficiate dopliikové ochrany?
2) Jedna se v tomto piipadé o ,,pronasledovani® ve smyslu Zenevské umluvy z roku 1951
a Cl. 9 kvalifika¢ni smérnice (dale jen ,,KS*)?
3) Jedna se v tomto ptipadé o ,,vaznou Ujmu‘‘ ve smyslu ¢l. 15 kvalifika¢ni smérnice?
4) Aplikuji se ¢lanky 6-8 KS pouze na definici ,,uprchlika® nebo i na ,,0soby, ktera ma
narok na dopliikovou ochranu‘?
5) Jakou roli hraji nestatni ptiivodci pronasledovani nebo vazné ujmy?
a. Je pro tuto zadost o azyl dilezité, ze se policie nikdy na utocich na pana X
nepodilela? Pokud ano, tak pro¢ a do jaké miry?
b. Aplikuje se ¢l. 6 KS jak na definici uprchlika tak na definici beneficiafe
dopliikové ochrany?



6) Jakou roli hraje skutecnost, ze zadatel neohlésil zadny z telefonatl na policii (tj.
nepokusil se vyhledat ochranu v zemi svého ptivodu)?
7) Posud'te ve svétle ¢l. 8 KS (moznost vnitini ochrany), zda-li se pan X mohl pfesunout
do jiné ¢asti Kolumbie
a. do Bogoty
b. do El Carmen (pfipravte si argumenty pro a proti)
8) Posudte verohodnost pana X a jeho tvrzeni (pfipravte si argumenty pro a proti).
9) Které clanky Evropské umluvy o lidskych pravech by se daly na dany ptipad
aplikovat?

Povinna literatura:

1) Kuvalifika¢ni smérnice (Smérnice ¢. 2004/83/ES o minimalnich normach, které musi
spliiovat statni prislusnici tetich zemi nebo osoby bez statni pfislusnosti, aby mohli
zadat o postaveni uprchlika nebo osoby, kterd z jinych divodi potfebuje mezinarodni
ochranu a o obsahu tohoto postaveni), zejm. ¢l. 6, 8 a 9.

2) §2odst.7,§ 12, § 15aa § 28 zdkona €. 325/1999 Sb., o azylu.

3) Umluva o pravnim postaveni uprchliki (208/1993 Sb.)

4) Nize uvedené rozsudky NSS

5) Ptirucka UNHCR, ¢l. 51-60. (http://www.unhcr.cz/protect.htm)

6) CEPELKA, C., JILEK, D., STURMA, P.: Azyl a uprchlictvi v mezinarodnim pravu.
Brno, Masarykova univerzita, 1997, str. 105-111.

Doporucena literatura:
1) Nize uvedeny vytah o situaci v Kolumbii (Country of Origin Information)
2) BATTIES, H.: European Asylum Law and International Law, Martinus Nijhoff
Publishers, Leiden/Boston, 2006, str. 219-253 a 269.
3) CARLIER, J.Y., VANHEULE, D., HULLMAN, K., GALIANO, C.P.: Who is a
Refugee? Hague, Kluwer Law International, 1997, str. 701-704.

Rozsudek Nejvyssiho spravniho soudu ze dne 18. 12. 2003, sp. zn. 4 Azs 38/2003 (www.nssoud.cz):
., Vyhrozovani ze strany soukromych osob nelze povazovat za pronasledovani ve smyslu zakona ¢.
325/1999 Sb., o azylu, jestlize ze zprav, které byly podkladem pro rozhodnuti sprdavniho orgdanu,
vyplvd, Ze politicky systém v Moldavské republice dava obcaniim moznost domdhat se ochrany svych
prav u statnich organii, a tyto skutecnosti nebyly v Fizeni vyvraceny. Obavy zadatele o azyl spocivajici
v tom, Ze organizované skupiny, resp. jejich clenové, pouzivajici nelegalnich metod mu vyhrozuji, Ze
proti nému pouZziji nasili v mire ohrozujici jak jeho zdravi, tak jeho Zivot, protoze nékterym obcaniim
Moldavské republiky zprostiedkoval praci v Ceské republice a tito nedostali za prdci zaplaceno, nelze
podradit pod zZadnou ze skutecnosti uvedenou v zdkoné o azylu, ktera by odivodnovala udéleni
azylu. *;

Rozsudek Nejvyssiho spravniho soudu ze dne 19. 2. 2004, sp. zn. 7 Azs 38/2003 (www.nssoud.cz):
,,za pronasledovani ve smyslu § 12 zakona ¢. 325/1999 Sb., o azylu, ve znéni zakona ¢. 2/2002 Sb., je
nutno povazovat pouze takové ohrozeni zivota ¢i svobody, které je trpéné, podporované ¢i provadené

statni moci, nikoliv takové negativni jevy, které statni organmy cilené potiraji a Cceli jim.*



Country of Origin Information

General Information

Colombia remains mired in a decades-long internal armed conflict, which continues to result
in widespread abuses by irregular armed groups, including both guerrillas and paramilitaries,
as well as by the Colombian armed forces'. Colombia is the third most unequal country in
Latin America, with 62.4% of the population living under the poverty line and 31% in
extreme poverty. Moreover, the richest 10% of the population have 80 times more wealth than
the poorest 10%. From 1994 to 2004 273,600 people were murdered in Colombia. However,
during the first two years of the current administration (August 2002-August 2004), there

were more homicides than in the last two years of President Pastrana’s term in office’.

Guerilla and paramilitary groups

Both paramilitary groups and guerrillas continue to be well financed through resources from
the drug business. Paramilitaries have also become increasingly involved in large-scale
corruption schemes, infiltrating national governmental institutions, controlling local

politicians, and diverting funds from state agencies".

The FARC (Revolutionary Armed Forces of Colombia) and ELN (National Liberation Army)
committed the following human rights violations: unlawful and political killings;
kidnappings; forced disappearances; Many FARC atrocities were related directly to drug
trafficking activities. Kidnapping for ransom remained a major source of revenue for both the

FARC and ELN*,

Persons targeted by the paramilitary groups
Kidnappings and extortion are practiced in all regions of the country and carried out by

irregular armed groups but also by criminal gangs, including some State agents, who act for

purely financial reasons.

! Human Rights Watch, "World Report 2007", Annual report on human rights situation in 2006, January 2007.
2 UNHCR International Protection Considerations Regarding Colombian Asylum-Seekers and Refugees.
3 .
Ibid, p. 14.
* US Department of State (USDOS), "Country Report on Human Rights Practices 2005", Country Report on
Human Rights Practices 2005, 8 March 2003.



Certain persons may be at greater risk than others and they include land/property owners
(given the strategic importance that land has for the irregular armed groups), wealthy citizens
and persons who have to travel within areas particularly affected by the conflict. Any act of

extortion carries with it a threat to life, security and personal freedom.

The FARC also killed persons it suspected of collaboration with government authorities or
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paramilitaries

The irregular armed groups have the capacity to track down victims throughout Colombia
and, indeed, they have done so frequently in the past. Stopping or refusing to make payment is
usually seen by the persecutors as a proof of political opposition. Irregular armed actors often
kidnap and/or extort persons deemed to hold an opposing political opinion. They also use
kidnapping and extortion to finance political/military objectives, targeting anyone seen as a
possible source of funds, regardless of the victim’s social status or political activity.
Individuals who, because of economic activities travel between areas controlled by different
parties to the conflict may be identified with one party or another and for this reason be at risk
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of persecution’.

Human rights

The FARC and ELN continued to commit serious and repeated breaches of international
humanitarian law, including hostage-taking and civilian killings’. UN Committee against
Torture expressed concern regarding “the climate of impunity that surrounds human rights
violations by State security forces and organs”.® UN Human Rights Committee “expressed its
concern about links involving extensive violations of articles 6, 7 and 9 of the Covenant’
between elements of the armed forces and State security forces, on the one hand, and illegal

paramilitary groups on the other.”"

IPA

> Ibid, p. 17.

® Ibid, p. 15.

" Amnesty International, "Annual Report 2006", Annual Report 2006 (covering 2005).

¥ UN Committee against Torture, Concluding Observations 2004, section. 9a.

? Article 6 of the International Covenant of Civil and Political Rights protects the right to life, article 7 prohibits
torture and other cruel, inhuman or degrading treatment or punishment and article 9 enshrines the right to liberty
and security of the person

' UN Human Rights Committee, Concluding Observations 2004, section 12.



It will be extremely difficult for an individual fleeing from non-state agents of persecution to
find an alternative area of relocation, which could be considered as safe. In regard to areas
under the control of the authorities, the network of the irregular armed groups along with their
ability to pursue their targets would continue to pose a threat to the individuals concerned,

while the authorities will not be in a position to extend their protection to them.

The possibility of the State to assure protection

Allegations of insurgent or paramilitary infiltration of state bodies also continue to surface.
Examples of alleged links between armed groups and elected officials include a New York
Times report claiming that the AUC, control "several" northern departments and are openly

supported by 16 members of congress'".

The country suffered from endemic corruption and graft in both the public and private sectors.
Drug trafficking revenues exacerbated corruption, which was as effective a tool as violence

for illegal armed groups and large drug trafficking organizations'”.

" Immigration and Refugee Board of Canada, Issue Paper — COLOMBIA, STATE PROTECTION (MARCH
2004-FEBRUARY 2005.
2 Ibid, p. 17.



