ve vétding pifpadi vede k tomu, Ze se pravem této
semé bude fidit smlouva a postup zvoleny stranami a
rozhodci, pokud nenf v rozporu s mistnimi poZadavky
Je stile ¢ast€j8l, Ze¢ obchodnici voli pro smlouvu éi
hmotnou strinku sporu zemské pravo. Rozhodci 1
- yeskeré soudy povolan€ k pfezkouméni problému tuto
volbu témEr bez vyjimek respekiuji. V nékterych pii-
adech, kdy nebylo pravo vybrino stranami, je ze
" voleného druhu arbitrdZe a ze zplsobu, kter;?n,l spolu
 gtrany obchoduji, patrné, Ze se md pouZit pravo mista
arbitrize. Jinak se ¢lovek dostdvd do temnych rr;ist
arbitraze, ktera probaddme v mém piispévku az éa
- chvili.

_ Budeme tu zkoumat zpfisob, jakv¥m pravo mista
_arbitréie ovliviiuje pravo, jimzZ se Fidf rozhodéi fizeni
rozhodf smiouva a hmotnd stridnka sporu. Budeme sé
: yabyvat i tim, jaky vliv maji rizné procesni situace
v nichZ tyto otazky vyvstdvaji, na koneény vysledek. J

of the recent UNIDROIT Principles of International

tit na presvédéivosti ve svétle nedavno piijatych principlt
Commercial Contracts.

UNIDROIT o mezinarodnich obchodnich smlouvich.
4. Conclusion

The varicty of approaches taken by arbitrators as well

as those suggested in legal literature shows thatitisin

the best interest of the parties to choose the law which

is to govern their contractual relationship, instead of
leaving that decision to arbitrators. The determina-
tion of the applicable law by conflict of laws method
might appear to be a rather complicated and lengthy
might lessen the efficiency of arbitral
proceedings. Likewise, the result that may be achie-
ved, either through conflict rules, or by direct” deter-
mination, may be the application of a law that the
parties neither intended to govern their relationship,
nor envisaged their application.

The express choice of the applicable law seems to -
be advisable in order to provide a possibility for filing
the gaps in the parties’ contracts, if it appears to be
necessary. Ceriainty and predictability may be consi-

4. 7aver

Rozmanitost piistupt, které pouzivaif rozhodci ¢i na-
yrhuji autofi pravnické literatuxy, ukazuje, Ze je v nej-
lepSim z4jmu stran zvolit si pravo, jimZ se bude icjich
groluvni vztah Tidit, misto toho, aby toto rozhodnuti
ponechali az rozhodetm. Uréeni rozhodného prava
metodou konflikinich norem mbZe byt procesem
komplikovanym a zdlouhavym, ktery snizuje efektiv-
nost rozhod&iho fizeni. A navic vysledkem, jehoZ tak
miize byt dosazeno (at jiz pomoci konfliktnich norem
nebo metodou ,,pifmého” uréent), miize byt apliakce
préva, které strany pro sviyj vztah pouZit nechtély a
jeho? aplikaci ani neptedvidaly.

process, which

Doporuéila bych tedy vyslovnou volbu rozhodného
prava siranami, nebol poskytuje moinost, jak zaplnit
mezery ve smlouve, pokud tato nutnost nastane. Za
nejvétdi vibody vyslovng volby pifslu§ného hmotného '
prava mohou byt povaZoviny jistota a pedvidatel-  dered tobe the major advantages of the express choice Viechny moderni zakony o rozhodéim fizens
priv: of the applicable substantive law. &uji, 7e se vztahuji na viechna rozhodé Fizeni lklt]:rzz’?sac-:

: l_{onetji na }izeml’ té které zemé&. Dokonce i hfémecko
 keeré tradiéné zaujimalo odli¥ng postof, se vydava tim-
o smérem. Viechny stity kromé Belgie (ta je tak
___-_t_r‘ochu malym hradem) umo#iuji Zédosti o zrueni
.roz:hoficj:l’c@ .nélezﬁ z procesnich divodd. Zatimco
- i(r);vrilm izdlvhledajl’ p%ijpvad‘y,’kdy Je qm/ino nalez vy-
~konat, 1 kdyz byl v misté svého vydan{ zruden, tato
- mozZnost jo relativné malo &asta. (Ne kazdy kdo’vcde
Hzenfve Francii, tam tak¢é mé majetek.) Izémé které
' t_Yadleﬂé umoziovaly zemim zvolit si jiné préV(; jimZ
_ ?y se n'di“lo rozhoddf fizenf, nez je pravo mista arjbitré-

& se vzdy snaZily viemozné zarufit, aby smlouv
;_nebyly vykladany ve prospéch takové volby. g
Vysledkem toho vieho je, Ze by rozhodce byl velice
. mezodpovédny, kdyby pfistoupil na proces, ktery od-
::E[}'Okruje” pravu mistz arbitraZe. T kdyby ncb;rio mozno
- .bi; ;Jvleho roz}}odcc nahradit jinym, jim vydany nalez
h bY Ve_v\-fe}kem ncb?zpleéf zrudeni. Nestava se ¢asto,
oSprngelijCll}y }?rqccsni .na’st%'o.j byl tak dilezity, 7e by
S negoval ta{c veliké rlZil’(O. Takze rozhodei v N¢-
Had erou Elukazy na pifsahu, i kdyZ by to napii-

PV‘AH elii udélat mohli.

takm:él\’()r(\)fiia%huﬁi s¢ na 1‘()zi}odc“:1' fizeni viak v praxi
6'-"s'tatupté lémy nedeéld. V této oblasti dnes dochézi
_éh_()dnourmmu konsensu v tom smysly, Ze se strany
i pe mzxil]a grc_)cesu,. a Pokud se nemohou shodnout,
o n? cl. J fa(l}nym ovmezenfm je to, Ze timto
Son o é‘l_esr}u byt porueno pravo na spravedlivé
) "de:k S};udjaty’soud a n?§mi byt narusen veiejny
- -Zda y;msta avrlbltlfazc budou moci pii rozho-
Pra'vidfa v  nalez Zrtl’SIt, na tyto obiasti pouzit sva
- V Zadném piipadé neexituje Zadné pravidlo,

- Pravo, jimZ se fidi rozhodct fizeni

The Place of Arbitration
and the Applicable Law

Adam Samuel, London based lawyer

Misto arbitraze
a rozhodné pravo

Adarm Samuel, londynsky prdvnik
introduction

It is possible to make any discussion about the law
applicable to various aspects of the arbitration proces
ferociously complicated. Atter all, there arc at leas

Uvod

Jakékoliv diskuse o prévu piisiusném pro riizné aspek-
ty rozhod¢iho f{zenf je MOZNO nepiedstavitelné zkom-
plikovat. V kazdé arbitraZi jsou pfece nejméné Eyil
oblasti, ve kterjch se fato otézka miize objevii. Je tu
privo, jimz se tidi rozhodd smlouva, rozhoddf fizend,
predlozeni pfipadu rozhodefim a hmotnd stranka spo-
ru. Navic jsou tu soudy, které mohou mit povinnost
nahliZct na problém z pohiedu svého vlastniho mezi-
néarodniho prava soukromého.

V praxi je nastésti tato zélezitost o mnoho jednodussi.
Divodem je vieobecné panujici pfedstava, ktera se za-
zaia objevovat ve druhé poloviné tohoto stoletl, Ze s¢
obchodnici nezajimaji o konfliktnf normy. Ve svych prav-
aich vztazich chté&jl mit jistotu & jasno. o se odraZi ve
skutednosts, 7e ve velké vESine piipadi, v nichZ se obje-
vuje jakékoliv otdzka ohledng prava, nedochézi co do
rozhodného prava k téméf Zadnym sportim. Nejzaklad-
néjsfm piistupem je posuzovat viechay otizky ohlednd

{m tizeni a fizeni samotnébo podle

smlouvy o rozhod<i
rozhodétho zikona zemé, ve které se Hzeni kona. To zase

become involved. Therc is

arbitral agrecment, to the arbitral procedure, the par
ticular reference and the substance of the dispute. O
top of that, there are any number of courts which may::
have to look at the problem from their owsn prival
international law perspectives.

Actually, the subject is a great deal simpler in pracs
tice. The reason for this is the general if erratic appr
ciation, over the second part of this century, that.
business people are not interested in the conflict of,
jaws. They want certainty and clarity in their legal
relationships. This is reflected in the fact that in the
vast majority of cases where any question of law arises;
there is little or no dispute as to the applicable 1aw-
The basic approach is to treat ail issues relating to the
agreement to arbitrate or procedurc as goverped bY

d
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§he arbitration statute of the place of arbitration. This
In turn results almost always in the application o'f that
country’s law to govern the agreement and a proce-
dure cho§en by the parties and arbitrators which does
not conflict with the requirements of that place. Incre-
asingly, businessmen are choosing a municipai law to
govern the contract or the substance of the dispute
That choice is almost invariably honoured by ari)itra-'
tors m‘md any court invited to review the probiem
Sometimes, where no law is chosen, it is obvious by thé
nature of the arbitration chosen and the way the par-
ties do business that the law of the place of arbitration
is tbo be applied. Othcrwise, one enters into a form of
?ﬁri;;ﬂ;}lj gifter darkness which will be explored later in

We will be looking here at the way the law of the
plage of arbitration influences the law governing the
arbitral procedure, the arbitral agreement and the
substance of the dispute. We will then consider the
effect of the different procedural situations in which
these issues come up on the result.

The [aw governing arbitral procedure

All modern arbitration statutes indicate that they appl
to alll arbitrations procceding on the relevant countr[;f’z
territory. Even Germany which traditionally took a dif:
felrent view is heading towards this approach. All coun-
tries except Belgium (something of a minor player)
provide for applications to set aside awards on proce-
dural grounds. While lawyers enjoy finding instances
where awards can be cnforceable even though they have
been set aside in their place of origin, this is refatively
rare. {Not everyone who arbitrates outside France has
asscts there). Even countries which traditionally entitled
parties to choose a different law to govern arbitral pro-
cedure to the place of arbitration have always bent over
]_Jackwards to ensure that the parties’ agreement is not
interpreted in favour of such a choice,

.Thle effect of all this is that an arbitrator would be
qu1te_1rresp0nsible if he or she adopted a procedure that
ponﬂmtcd with the law of the place of arbitration. Even
if the arbitrator could no be removed, his award 'would
be extremely vulnerable to being set aside. It is rare that
a procedural device is important enough to justify suc:h
risks. So, arbitrators do not take evidence on oath in
Germany although they may do so in England.

However, the law refating to arbitral procedure
does not come up very often in practice. There is a
modern statutory consensus that the parties set the
prpc;durc and if unable to agree the arbitrator does
th_xs tor tbem. The only limitation is that the right to a
fair hearing and an unbiased tribunal and public polic
cannot be infringed by these choices. The courts of ch
place of arbitration will be able to apply its rules in
these areas to decide whether to set aside the award
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které by rozhodel natizovalo pouZit procesni pravidla
soudt kterékoliv konkrétni zemé. Nemé tedy smysl,
aby strany volily procesni prévo, kterym by se jejich
rozhodéf fzenf dilo. Tim by stejné pouze nazandily
styl nebo typ procesy, kiery bude zvolen, ale nezméni-
ly by tim procesni pravo piipadu.

Pravo, jimZ se fidi dohoda stran
o postoupeni sporu rozhodéimu soudu

Neni tiplné jasné, jestli se toto pravo viibec 1l od
préva, jimZ se fidi samo fizeni. Jsou viak dvé katego-
tie, které se pod tento nadpis hod{ spfie. Jedna je
typicka pro Kkontinentalni Evropu a druhd ma velice
anglickou piichut. Jsou fo arbitrovatelnost piedmétu
a upuitén{ od rozhodé&iho izeni ohledné daného pii-
padu. U obouz nich pijde o neplatnost dohody pouze
ohledné postoupeni sporu rozhodctim nebo sporné
otazky. Nemaji vliv na platnost rozhodd{ smlouvy.

U arbitrovatelnosti s¢ spolu teorie a praxe nesho-
dujf. V mnoha zemich se 2 ditvodu zachovén{ vefejné-
ho pofadku nedovoluje rozhodd tzeni u uréityeh typi
sporfl. Dva standardy vzivané k rozhodnuti této otdz-
ky jsou: zda soudy maji povinnou pravomoc, nebo zda
strany mohou tento spar svobodné urovnat. Zdd se, 7¢
tyto dva standardy jsou vzdjemné sluditelné, ale neni
tomu tak vidy.

V Belgil a Svycarsku soudy dodly k nédzoru, Ze
piipustnost rozhodéfho fizeni podle ustanoveni
o svobodnem grovnani sporu se uréi podle prava,
jimz se Tidi hmotna stranka sporu. Pokud jim neni
pravo mista arbitraZe, miZe se stét, Ze bude narugen
vetejny potadek, kvili kterému by byla arbitrdz nepii-
pustnd.

Nékteré zeme, napifklad Francie, maji ustanoveni
o povinné pravomoci soudd v urditych typech vécL.
Nenf napifklad mozn¢ vést rozhod¥ Hzenl ohledné
sporu © platnost francouzského nebo holandského
patentu ve Francii, respekiive v Holandska. Zda se
viak, e nic nebrani rozhodéimu fizeni ohledné plat-
nosti francouzského patentu v Holandsku & naopak.
Problém by nastal jediné v pipadé, pokud by byl
pozadovén vykon nalezu v ,,domaci” zemi patentu.

Vysledkem tohoto zmatku je, e modern zakony
o rozhodim fizeni vétiinou obsahuji kogentai ustano-
veni o arbitrovateinosti. Napifklad ve Svycarsku je
moinovést rozhodd fzeni, je-li piedmét sporu mozno
ohodnotit v penézich. Af je jiZ predmét povaZovany za
nevhodny pro rozhod¢t tizen{ jakykoliv, je vZdy vhod-
né, aby se zakaz yztahoval na véechna rozhoddf fizeni,
ktera se konajf na pifsluSeném tizemi.

Anglicky Zikon o rozhodg&im tizeni obsahuje usta-
noveni, které rozhodci umoziuje zastavit rozhodéi
¥izeni pro procesni nedinnost stran, To se viak také
vztahuje pouze na ¥izeni odehravajici se v Anglil. Kdyz

There is, in any event, no rule that the arbitrator needs
to apply the procedure of any particular country’s
courts. One can see no point in the parties selecting a

procedural law to govern the arbitration. That will -

only indicate the style or type of procedure that will
be adopted, Trwillnot actually alter the procedural law
of the case.

Law applicable to the reference

It is not entirely clear whether this is differcnt from -
the law governing the procedure. However, there are
two arcas which fit more comfortably under this hea--
ding. One is typical of continental Furope. The other
has a very English flavour. They are subject-matter
arbitratility and the abandonment of the reference.
Each involves invalidating the arbitral agrecment only
for the purposes of the reference or disputc in
question. They donot affect the validity of the arbitral
agreement. '

On arbitrality, theory and practice sit uncomfortab-
Iy together. Countrics have public policy reasons not
to permit certain types of disputes to be resolved by
arbitration. S0, two traditional standards used to de-
cide this issue are: whether the courts have mandatory
jurisdiction or whether the parties can freely settle this
dispute. These standards appear compatible but
sometimes they are not.

In Belgium and Switzerland, the courts have con
cluded that arbitrabitity under the ,freely settle” for

mula is to be determined by the law governing the

substance of the dispute, 1f this is not the place o
arbitration, its public policy in prohibiting arbitratio
may well be subverted.

Sometimes, couniries such as France have rules.
about the mandatory jurisdiction of the courts over,

certain types of cases. For example, one cannot arbi

rate a dispute about the validity of a French or Dutcl
patent in France of Holland respectively. There,
appears, though, to be nothing to stop the arbitration
of a French patent validity challenge in Holland or vice:

versa. The only problem would come if enforcement.
was sought in the home country of the patent.

The effect of some of this muddie is that modern
arbitration statutes tend to contain mandatory provi:
sions on arbitrability. For example, an arbitration cail
take place in Switzetland if the dispute can be valued
in money terms. Whatever topics are thought inap:
propriate for arbitration, it makes sense to make the
prohibition relate to ali arbisrations taking place
within the relevant territory. " :

The English Arbitration Act contains a provisio:
allowing the arbitrator to declare the reference to b
terminated for want of prosecution. Again, it applie
only to references taking place in England. When 2
attempt was made to terminate a Swiss arbitration 0
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byl wéinén pokus o ukonéeni $vycarské arbitrize na

- zikladé toho, Ze strany svou necinnosti naznacily sviij

. gouhlas chledné nepokradovani ve vécl, anglické sou-

. dy odmitly piipad projednat. ZileZitost se, jak fekl
soudce Mustill, fid{ $vycarskym pravem. ,

Pravo, jimZ se Fidi dohoda o rozhodéim
fizeni
Vv diskusich o prévu, jimZ se {fdi rozhodél smlouva, je
onékud vice prostoru pro probiémy piisluiného p’ré-
.Napifklad ve Francii mohou strany mezindrodniho
piipadu zvolit prislusné pravo nebo nezvolit pravo
34dné. Vysledkem nezvoleni Zadného préva je vyfaze-
nf formélnich poZadavkid francouzského prava na
platnost dohody.
YétEinau se v8ak rozhoddf smlouva fHd{ pravem mista
bitraZe. Jen mélokde by byl natolik odvaZny & hloupy

y svou rozhoddl smlouvu podiidil n&jakému jinémL:
pravu. Takovym pristupem by riskoval neplatnost roz-
hodél smlouvy v piipadech, kdy by jeden z pravnich
systémﬁ shledal, Ze ve smlouvé jsou problémy.

i Klasicky pfistup metodou konflikinich norem vét-
$inou dojde také k pravu mista arbitrize. Ve vétSing
dohoc} neni velba prava obsaZena. Pak je nutno patrat
po.pravu, se kterym je ptipad v nejuZiim a nejredndi-
Sim spojeni. Nepfekvapi nés, Ze tim pravem bude
privo mista arbitriZe. Dokonce i ve Svjcarsku, které
gavedlo konfliktni normu pro hmotnou pfatnost
mlouvy, dochdzi ve vétsiné piipadi ke stejnému vy
Slfadku. Clinek 17872 §vic. LDIP stanovi: o
e Cc? se Bice himotné strdnky rozhoddt smilouvy, smilou-

va je platnd, pokud spliiuje podminiky Stanovl?ne’ﬁud’

pravem, Jet si strany zvolily, prdvem, jimZ se Fidi
h;noz‘r?a striika spori, zejmeéna pravem, jimz se Fdi
hiavni smiowva; nebo Ywicarskym prdavem.

po 1ti’<u, %{dyi se toto ustanoven{ stalo ferstvou
: 1las‘ud pravniho fadu, se objevovala starost, zda
Skymﬁaizil i{é}é OS_Z hr}l}ftgé stréflkva_ffdi’ francouz-
oo & tcor,ﬁ kOrJ eu_’y],eho pr}h; liberlnimu pfi-
Hinieioy Koroors ,pgrritwmc“h ;ku}gln ke zneuZivini
e Dty kil. a se Z‘]ISY.lIO, zevpoiadavek for-
oo et v;; g e{yrbfa Vztahvu je na vicchna rozhodé&i
e, T 1lkvygdllsk’u,nec<? podobného znemoz-
p_(_)_uzé Dmednépﬂl{{am c1?1h9 Prava musime zvaZovat
Dfklad s %zlck t){kg}]mﬁh se uzszfrénf smlouvy,
BHIS tostar 1o s i {u ajejf prijetl. Nfust‘éstf se nestava
s ap)h'i(acy pr iilvm as’pekty arbitraZe zévisely na
Vidy o, .17 ciziho prava na tyto otazky.
bt byg;gchta moznost, Z¢ na otdzky ohledné
DouZic pravy Sﬁtodcz SI\I:IIO}]V‘E[ platné uzaviena, soud
Spife nes s il 1/1‘, v ncr.antjyla uzaviena smlouva,
hy o dmmta arbitrdZe. Ja si nejsem védom
: pripadu, kdy by to v praxi néco zménilo.
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the bas%s that the parties by their inactivity had indica-
ted tl:zelr agreement not to proceed with the case, the
English courts declined to deal with the case ,Thc
matter, Mustill J said, was governed by Swiss la\;v

The law applicable to the agreement
to arbitrate

There is a little more scope for applicable law proble—'
ms to cmerge when discussing the law applicable to
Fh(—: arblt_ral agreement. For example, in France, in an
international case, the parties can select the reievant
%a\tv orl no law at all. The effect of a non-choice of law
i; ;ri rllr;]}:?j\t: the formal validity requirements found
Generally, though, the arbitral agreement is gover-
ned by the law of the place of arbitration. Very few
people are beld or foolish encugh to subject the arbit-
.ral agreement to any other law. Such an approach risks
mvahQatmg the arbitral agreement if either legal s s
tem finds any problem with the agreement. ’
A classical conflict of laws approach tends to pro-
duce the place of arbitration answer anyway Npiost
agreements contain no choice of law. One the:n asks
about the law with which the case has its closcst and
most real connection, Unsurprisingly, that law is the
place of arbitration. Even Switzerland, which intrlodu—
ced a contlict rule for the substantive validity of the
agreement has ended up largely with the same result
Article 178/2) of the LDIP there says: .
LA regards ifs substance, an arbitral agreement shall
be Vqllci if it complies with the conditions loid down
by r:fther the law chosen by the parties, the law
applicable to the substance of the d;spute, in

par_t:cu!ar the law applicable to the main contract, or
Swiss law. ,

The initizl concern when this provision became law
was th'at where French law governed the substance, its
over-liberal appreach to corporate group the’or ;
weuld fesu]t in corporate veils being zbused. Then iB’E
was pointed out that the formal validity reqﬁirement
wh1cl_1 applies to all arbitrations in Switzerland made
thlat u_npossible. So, one only has to consider the ap-
911cathn of foreign law to questions of contracm};l
?oymatlon such as offer and acceptance. Fortunately, -
it 1}&; very rare for the arbitration law aspects of casgg
tﬁesgliz ‘?;15 'thc different application of foreign law to
There is always the possibility that a court might
apply the law of the place of contracting rather t};n
thc_law of the seat to questions relating to whether ;m
arbitral agreement has been concluded. This author is
unaware of any situation where it has made any diffe-
rence in practice. Most of the time, it is the courts of
the seat of arbitration who are concerned with thhese
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utes either mandate the application of the
onflict of laws ana-

~ Modernf dprava, kterd rozhodclm v pfipadech
- ey se strany nedohodnou na pFislusném pravu umoi:
Tuje aplikovat ta privoi pravidla, s nimiZ je spo’r v nej-
Cupdim spojeni, se vykladaji tak, Ze rozhodetim
- amozhuji aplikovat 1 pravidla, kterd nejsou obsaZena
Fadném prz"wm’m fadu. Paragraf 46 anglického zdako-
nato yiak piipousti pouze se souhlasem stran. V tom-
to ohledu je v mensing. Ve chvili, kdy se odklonime od
aplikace zemského prava, prestava hrat misto arbitra-
ye jakoukoliv vyznamnéil roli.

igsues. Stat
local law in the circumsiances of ¢

lysis produces the same result.

Vétginou se o tyto otdzky zajimaji soudy v miste roz-

hoddciho fizent.

The law applicahle to the substance
of the dispute

As with all other aspects of the arbitral process, the
jaw applicable to the substance of the dispute is in
practise governed by the arbitration law of the place
of arbitration. If this is not observed, the resulting
award is vuinerable to being set aside on the basis that
the arbitrator did not conform to the task entrusted to
him. Alternatively, the Swiss courts might rely on -
pubtic policy to annul the decision. However, this is
because of another statutory convention that munici-
pal laws will enforce agreements Lo apply a particular :
Jaw to the substance. _
Laws do give considerable discretion to both the -
parties and the arbitrators in their selection of appli-
cable law. Again, the only signiticant limitation can be.
found in local public policy. This very rarely has an
impact on international cases. Indeed, it is the wide:
discretion given by arbitrators in the selection of the
applicable law which has led to increasing usc of
express choices of law.
Most modern arbitration statutes provide thatif the
parties have not chosen the law to govern the substan-
ce of the dispute, the arbitrator can apply rules of Law
most closely connected to the dispute in most countri-
es. The virtual unanimity of arbitration laws in major
ych od mista arbitraZe. Tyto soudy budou vétsinou

centres in Continental Europe and the US on this
point have robbed the place of arbitration ofits poten likovat prévo mista rozdhoéiho fHzeni s tim,
istim, Ze maji

cy. The only real exception to this was traditionally 40 ta . - } rizet
England. However, soction 46(3) of the Arbitration ""“ejlfé(;l;l;(;fl-jér(iil&d[;lbn:epogzln,Z,dEwcfflu zachovani ve-

Act 1996 now allows the arbitrator Lo apply the conilic - Existujf dva tliochu b\fﬁ’d ¢ s,tava zifdka.
,pravaich pravidel” se objevila v piijeti ustanoveni of law rules it considers appropriate. Any impact 0 ¢mské soudy mohou a lﬁ]iml I-Ji‘(}llldy rozpodlnutf, kdy
azhodiich pravidel Zenevské obchodni komory, kte- this has yet to be seen. An interesting reaction to the: viij viastni vyklad Ne g lkciv?t své vlastnf pravo nebo
ré stanavi, ze pokud strany vyslovng nezvoli rozhodné rules of law” approach was scen in the adeption b enfnebo zastaven{ S:’)ngrs’he Uvmluvy naazadOStOPfCﬂl-
pravo, pouZiji se svycarske vonfliktni normy. To zna- the Zurich International Chamber of Commerce’s: mlouvy. Ve Spojensich s?’lt Oﬁlzem,z divodu porusent
mend, e strany, kter¢ si svoli tento druh institucionél- t in the absence of an exXpress: 0zhod fzend, anﬁ);e zaba’ecl odkdzal soud strany 11
of arbitraze, piiimajf silngjsi viv mista arbitraze pro flict of laws rules would appl orhoddi smlo;lva nenf v gf‘t?‘)ds‘i?tt}l} argument, Ze
ptipad, Ze by nebyly schopny s¢ dohodnout na privu, This meant that parties choosing this type of institutl-, oud aplikoval sv& viastnf Iste arbitraze Yylfogateiné_
kterym by se fidila hmotna stranka jeiich sporu. onal arbitration were buying a stronger influence tavidia formalni platosti) pre(ljvo (Obsal}upc[ ll?crélm’
V ptipadé 1CC ve vybéru rozhodného prava pro the place of arbitration if they were unable to agree to: ny podminky pro povi a odel k nazoru, 7 byly
piipad, Ze nebylo zvoleno stranami, hraje misto roz- a law governing the substance of the dispute. a7i;% své Fizeni Zastavillj N;If{le IE ,OStVO upeni véei k arbit-
hod&iho Fizeni velice malou roli. Ve vice lokatizované In 1CC case, the place of arbifration plays a v& plipadé byl argurrle ?Z'f vL, ze\itmr}to konkrét-
mezinarodnich arhitrazi mohou viak zaleZitosti vypa- minimal role in the selection 0 O_Zhodel’ smlouvi ne k(? ,lzc 1talske‘ prdvo by tuto
dat dpiné jinak. Pokud si strany zvolf ad hoc pamoini where there has been no party choice. ; talo; kdyby byl naprozt}; na o l{ lEimny, Co by se ale

arbitrdz v Londyng, da se predpokladat, ze s§i pro sed international arbitrations, things may be rathes vearské soudy trv E?[,)ravneny?} o
hmotnou stranku svych dohod v anglickém jazyce vy- different. Parties setecting ad hoc maritime arbitrail: & L Newyorské )1 rlla pouZivini francouzské
braly anglické pravo. V mnoha takovych piipadech on in London might be assumed t ské Umluvy o zamitnuti Zadosti
maji ob¢ strany anglické pravniky. 1 kdy? jsou fyto English law te govern the substance of their standard
strany cizi statai piislugnosti, casto obchoduji na lon- from English language agreements. In many such c
dynském trhua maji zde protoisvé kancelafe a pravni ses, the parties instruct English lawyers on hoth sides
The parties, although of foreign in nationality ofter

zastoupent.

Pravo, jimi se fidi hmotna stranka sporu

atn{ aspekty rozhodciho ifzent
otnot stranku sporu v prasi
#d{ roghoddim zdkonem zem?, ve kieré se fizeni kond.
Pokud tato zésada neni dodrZena, je taktovydany nalez
v nebezpedi, ze bude zruden, protoze rozhodee nesplnil
{ikot, ktery mu byt svéien. Alternativou je, jako napii-
wiad ve Svfcarsku, Ze se soudy mohou se zrugenim
nalezu spolehnout na vefejny poiadek. Diiky dalsi sta-
tutérni konvenci zemské zakony vykondvaji dohody
o apliakei uriteho prava na hmotaou stranku vEci.
Zakony dévaji strandm i rozhodeiim znaénou vol-
nost pit vyberu rozhodného prava. Jediné vazné ome-
zeni znovu spodiva v nutnosti dbdt na zachovini
yefejiného pofadku. To véak na mezinarodni spory
qemd témét nikdy Zadny viiv. Je to pravé velkd volnost,
kterou rozhodci majive volb piislusného prava, kterd
vedla k dastéjéimu vyuZivani vyslovné volby prava.
Vétiina modernich zakond © rozhodéim fizeni
stanovi, ze pokud si strany nezvoli pravo, kierym by s¢
tdila hmotné stranka jejich spory, mize rozhodce
aplikovat pravai pravidla, kterd jsou se sporeti nejize
spjata. Témet naprostd shoda zikont o rozhodCim
fizeni vétiiny velkych centerv kontinentiln{ Evrope a
. Spojenych statech, ktera ohledné toboto bodu panuje,
ubrala na sile mistu arbitrdze. Jedinou v§jimkou zista-
vé tradiéné Anglie. Paragraf 46(3) Zakona o rozhod-
¢im fizenf z roku 1996 viak nyn{ dovoluje rozhodetim
apiikovatty konfliktni normy, které povaZuje za vhod-
né. Taky vyznam bude toto ustanoveni mit, uvidime
v blizké budoucnosti, Zaj {mavé reakce na metodu

Stcjné jako viechny ost
se pravo rozhodné pro hm

‘Procesni kontext — aplikace soudem

Vyéet situaci, ve kterych mohou v souvislosti v arbit-
{ vyvstat otdzky pfisluSného prava, nemiize byt ni-
kdy tplny. Vidime vSak, Ze tato otdzka vyvstivd
iplikaci na preruden{ ¢i zastaven{ soudnfho Fizeni
“zapoatého v rozporu s rozhodéi smlouvoy, na jmeno-
af rozhodctl, napadéni prava rozhodcett rozhodovat
“pifpad beéhem fizeni, zrufent ndlezu a Vykonéwacﬂ]co
erg’. Tato otdzka se mitZe objevit dokonce i pii viko-
11:1:-c131’ho rozhodéiho nélezu, jehoZ vydani je zicjmé
‘rozporu s rozhoddf smlouvou.
_. v pifpadech, kdy se vécl zabyva soud v misté
th rléic, bude soud aplikovat privo tak, jak byio
0psano v predchozich oddilech. Jedinym ro’zdﬂcmye
ey nékterych situacich a zemich budou soudy otézquy,
-jako napiiklad platnost rozhoddl smlouvy posuzovaé
prima facie. ’
Nyni hovofime pouze o soudech v zemich odlis-

rules of a provision tha
choice of law, Swiss con

§t0, Ze podmi ¢ el
_ podminky, které jejich pravo stanovi pro

0zhodél fizen: .
I‘éié r.Iszenl konané v zemi soudu i v zemi mista
: déln,o ] iC;u S}:}Ineny. Pokud si tedy strany nevymé-
L HHopIsy o1 telegramy a neexistuje podepsand
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o have selected ast [s iho fi:
have sel ] raveni soudniho fizenf a vykondni cizich nélezi i

d_o bua_ness on the London markeis retaining substan-
tial offices and legal representation there, ’
The modern formula permitting the arbitrator to
a[_;)ply rgles of law most closely connected with the
dlspt_ltc in the absence of the parties’ agreement on a
apphcable law has been interpreted to permit \thr{-:1
arbitrator to apply rules not contained in any legal
system. Section 46 of the English Act prevents tT)i
without thg parties’ agreement. In this respect, it i:
very much in the minority. The moment that one’ ulls
away from the application of municipal laws, the plac
of arbitration starts to play a very minor rol’c P

The procedural context — court applications

Ar'ly lfst of situations in which applicable law issues can
arise in connection with an arbitration is most unlikel
to.ble cqmprehensive. However, one can see the issuz
arising in an application to stay or dismiss court pro-
ceed}ngg brought in breach of the arbitral agrcempent
app}mat;ons to appoint arbitrators, challenges to thej
arblt}‘ator’s right to decide the case during the pro-
ceed}ngs, setting aside and enforcement proceedii S
The issue may even arise on an application to enforgcé
a foreign judgement rendered apparently in breach of
an agrecment to arbitrate.

Whe_re the court application is made in the place of
firbltrat:on, the court will apply the material described
in the previous sections. The only difference is that in
E)OTHC m;ua.tions and countries, the courts will only take

rima facie views i i idi
el o nqt.of issues like the validity of the

We are concerned other with applications made to
courts in countries than the seat of arbitration. Gene
rally, th.ose courts will apply the law of the p-lace 0;"
?élrnrtg;tslon sul;ject only to its right to exclude that rule

N . . . .
oy v of public poticy. This exclusion happens

There are two slightly bizarre streams of decisions
thrc a municipal court may apply its own law o
interpretation of the New York Convention to a f
apphcatlgn to stay or dismiss court proccedin Ii
brought in breach of it. In the USA, courts bagé
1'eferred. the parties to arbitration With(‘ﬂilt considerin
the merits of arguments to the effect that the a rcc(bj
ment was unenforceable in the seat of arbitrationgThe
court has applied its own law (which contains liBeral
formal validity rules) and concluded that the conditi-
ons have been met for a compulsory referral to arbit-
ration and stayed its own proceedings. If may be that
in the case concerned, the argument that ltalian law
woul'd not enforce the agreement to arbitrate was
specious. However, what would have happened if thc'
point had been perfectly valid? °

The Sw1§s courts insist on applying the French lan-
guage version of Article II of the New York Conven-
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rozhodé&l smiouva, vystavuje se strana nebezpedi, Ze
bude Zalovdna u §vycarského soudu. V posiednich
letech se viak soudy snaZi vyhaout se Géinkim této
doktriny tim, Ze vyvinuly doktrinu, kterd pfipomind
konstruktivni podvod, kdy maji byt strany vazdny roz-
hod¢i smlouvou, kterd nespliiuje poZadavky dané
Clédnkem I1(2) Newyorské émluvy. Bylo by viak mno-
hem lepsi, kdyby soudy vyuZily préava, které jim davaji
Clanky I1, V a VII dmluvy, a vykondvaly i rozhoddi
smlouvy a ndlezy, které nespliiujf formélnf poZadavky
na platrost, dané Cl. II(2). K tomuto plistupu se
piikldni vétiina ostatnich zemf,

Co se tyée vykondvaciho stddia, vétiina zemi vyko-
nava rozhodcf nélezy, které jsou platné podle priva
mista arbitrdZe, s tim, Z¢ jsou moZnd uréitd omezeni
z divodu zachovan{ vefejného pofidku. Jednim ze
zpusobi, jak posoudit piistup pravnfho systému k ar-
bitrdZi, jc podle jeho neobvyklych viastnosti nebo pod-
le toho, z jakych divedi odmitd vykonat rozhodéi
nalezy. Napfiklad neddvno vydané rozhodnuti turec-
kého soudu, které trvalo na tom, Ze rozhodci mali
aplikovat turecké procesni pravo, a nikoliv #vycarské
préavo — pravo mista arbitriZe, ndm pfipomind, Ze
© Turecko musi udé¢lat jesté dost price, nez se jeho
pravni fad stane v této oblasti spolehlivym.

Cas od ¢asu viak dojde ke konfroverzim v piipa-
dech, kdy nenf nalez platny podle priva mista arbitra-
7e. Francouzské soudy a pozdé€i i legislativa dogly
k nazoru, 7¢ zruseni rozhodéiho nalezu v miste arbit-
riZe by nemélo byt na prekazku jeho vikonu ve Fran-
cit. Ke stejnému zavéru dofel 1 jeden z niZsich soudi
ve Spejenych stitech. Belgicky soud vykonal ndlez,
ktery nespadal pod Newyorskou dmluve, i kdyZ byl
v misté vydani — AlZirsku - zruSen. Fito zemé tedy
vykonavaji nilezy, které spliinjf jejich vlastni pravni
podminky, ipfesto, Ze pravo v misté vydani nilezu bylo
zjevné porudeno. Pro tyto odchylky je mnoho diivodi,
kieré nemust ani zavisct na mezindrodnim pravu sou-
kromém, Jedna zemé mdZe jednoduse dojit k jinému
rozhodnuti ohledné faktd nebo mizZe aplikovat pravo
mista arbitrdZe jinym zptisobem, Z téchto piipadi je
patrié, Ze zaujeti pro vykon nilezt, obsaZené ve Clan-
ku VII Newyorské imluvy, se ndm moZna zadind vy-
mykat z rukou.

Zavér

Obchodrici se vEt¥inou nezajimaji o esoterické otazky
konfliktu zékond. Proto naprostd v&tina z nich zahr-
nuje do svych smluv velbu priva, kterym se #di jejich
hmotnd strinka. NeobtéZujl se ale s vibérem prava,
Jimz by se tidila procesni stranka arbitriZe, & postou-
penivéci rozhodetim a spoléhaji sc na to, Ze se na tyto
otazky pouZije privo mista arbitraze. Nestavi se dasto,
Ze by byli zklamdni.
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tion to refuse to dismiss court proceedings and enf
foreign awards although the requirements of its
law for arbitrations taking place in its own country
that of the place of arbitration have been met. <
there has been no exchange of telexes or telegran
and no signed agreement to arbitrate, a party is w
rable to a faw suit in the Swiss courts. However.
courts have tried in recent vears to avoid the iin
of this doctrine by developing a doctrine reminis
of constructive fraud to bind parties to arbitral ag
ments which do not actually comply with the req
ments of Article 12} of the Convention. It woul
much better if the courts took advantage of the 3
confered by Articles IL, V and VII of the Conven
to enforce arbitral agreements and awards whic
net conform to the format validity requiremen
Article TI(2). This is the approach taken by r
countries.

When one locks at the enforcement stage, gt
Iy, countries enforce arbitral awards which are «
under the law of the seat subject to any public p
concerns they may have. One way of judging a |
system’s approach to arbitration is by the bizarre
or otherwise of its grounds for refusing to enf
arbitral awards. A recent Turkish decision insis
that the arbitrator’s failure to apply Turkish pr
dural law rather than the Swiss law of the seat re
ded pcople that Turkey has yet to becom
responsible legal system in this area,

There is, though, occasional controversy where
award would not be valid under the law of the se:
arbitration. The French courts and then legisia
concluded that the setting aside of the arbitral av
in the seat of arbitration should not bar enforcen
in France. A recent low level US decision reached
same conclusion. A Belgian court enforced an av
which fell outside the New York Convention altho
it has been set aside ia its place of origin, Alge
What these countries are doing is enforcing aw:
that satisfy its own legal requirements even though
law of the seat had apparently been infringed. Tt
arc a number of reasons for these divergences wl
do not necessarily depend on private internatic
faw. One country may simply reach a different d
sion on the facts or apply the law of the placc
arbitration diffcrently. What these cases do sho
tlzat the proenforcement bias built into Article V1
the New York Convention may be getting out of he

Conclusion

Businessmen are generally not interested in esot
issues of conflict of laws. As a result, the vast majc
put clear choices of the law to govern the substanc
their contracts. They do not bother to choose the
governing procedure, the reference or the applice
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