RESPONDENT:
Still, the decision left the door open for reliance on contractual

compromissory clauses in cases “where the essential basis of a claim brought before an international

tribunal is a breach of contract.”26 Apparently, the committee believed that this

caveat was not applicable to the case at hand; hence, the tribunal should have addressed the

Tucuma´n claim under the BIT.



- Vivendi I Annulment, para. 98

· Primarily Respondent should decide on Vivendi caveat (above) = essential basis test, content that the claim is purely contractual + exclusive jurisdiction compromissory clause; therefore no separate treaty claims could arise

· lis pendens defense! SGS v. Pakistan

· SGS v. Pakistan – umbrella clause does not cover contract claims, despite its broad language (para.166-174)
· SGS v. Philippines, contract claims inadmissible, however ICSID jurisdiction intact.

· strong links between contract and treaty claims (independent existence doubted), para. 155-163

· Support Joy Mining, in form of dicta 

· Alleged breaches based solely on contract, undesirable to promote parallel proceedings

Summary of pleadings:

1. ICSID Tribunal does not have jurisdiction with respect to the alleged breaches of the JV Agreement

2. Claimant´s claims are inadmissible as their essential basis is a breach of contract, there are  no separate claims under the BIT and Claimant should have resorted to the contractually agreed forum for dispute resolution

3. The Claimant did not satisfy the requirement of “waiting period” in the Art. 11 of the BIT
4. Alternatively, Respondent did not breach the JV Agreement as Beritech properly invoked Art. 8 of the JV Agreement

5. Respondent did not breach any separate standard of protection prescribed by the BIT

6. Respondent can invoke the essential security defense 
ARGUMENTS:

3. The Claimant did not satisfy the requirement of “waiting period” in the Art. 11 of the BIT

Respondent further points out that the Claimant did not comply with the six months waiting period in the Art. 11 of the BIT and did not try to settle the dispute amicably. Jurisdiction of the present Tribunal shall then be dismissed.

4. Claimant cannot rely on the umbrella clause in the BIT as Beritech is not organ of state and his conduct cannot be attributed to it.

a) Beritech has a separate legal personality under the domestic law

b) Respondent holds only 70% interest in Beritech, that does not rendered it a corporation under the control of Beristan

c) Beritech does not have any governmental functions whatsoever, Respondent´s interest serves for solely commercial purposes

I. Alleged breach of the Art. 10 of the BIT, so-called umbrella clause
1. As Respondent submitted hereinbefore, there was no breach of the JV Agreement attributable to it. First of all, contractually agreed procedure of buy-out clause was invoked as a decision of the Sat-Connect´s Board of directors. The requirement of quorum was satisfied as 6 members were present and Televative was provided with 14 days to hand over possession of all Sat-Connect site, facilities and equipment and remove its personnel. All these steps were in conformity with the Beristan law and Sat-Connect bylaws.
 
2. Claimant within this period did not resort to the contractually agreed arbitration, although nothing prevented him from doing so. Therefore, there was no legal hindrance for Sat-Connect to request Respondent to enforce Sat-Connect´s own decision, appropriately made in accordance with its internal decision-making mechanism. Consequently, there was no legal obligation on the part of Respondent which would preclude it from enforcing the decision. As there was no dispute at that very time, there was no obligation to resort to the judicial or arbitral proceedings. Televative did not impugn the board decision within 14 days which it had been provided with. 

3. Moreover, the acts of Beristani CWF were justified by the national security concerns, as argued hereinafter.

a.  The Claims are inadmissible as their essential basis lies with the alleged breach of the JV Agreement

4. In this context the Tribunal shall hold the Claimant´s claims inadmissible, in case when it affirms its jurisdiction. As stated in Vivendi Annulment decision, “[i]n a case where the essential basis of a claim brought before an international tribunal is a breach of contract, the tribunal will give effect to any valid choice of forum clause in the contract.“
 Respondent contents that the “essentials basis“ of the claims is based on the question whether the Sat-Connect´s decision on buy-out was properly rendered. According to the Vivendi Award, the scope and extent of State´s contractual obligations is first to be determined by the contractual forum before the BIT tribunal can consider whether a breach of any obligations duly determined exists.
 
5. In SGS v. Pakistan was forwarded an interpretation of an umbrella clause, to which Respondent adheres. In this award tribunal opined that, unless expressly stated, an umbrella clause does not derogate from the widely accepted international law principle that a contract breach is not by itself a violation of international law, particularly if such contract had a valid forum selection clause.

b.  In case the Tribunal finds the claims admissible, alleged breach must be determined by the proper law of the JV Agreement, being the law of Beristan

5. Respondent is well aware that the alleged breach of an international obligation must be judged in the terms of international law. In MTD case was stated that to establish the facts of the breach of the contract the municipal law must be taken into account.
 Respondent contents that in international investment disputes the domestic law is a part of the applicable law and is not to be treated as a fact.
 
6. Some commentators criticised various ICSID tribunals for not paying proper attention to the relevant provisions of domestic law.
 When the present tribunal would be deciding the issue of alleged breach of “umbrella clause,” it shall not do so without a thorough analysis of the relevant provisions of the law of Beristan. 
7. Claimant may argue that the law of Beristan shall apply within the framework and in the context of international law. This is indeed correct, but the principle as “pacta sunt servanda,” the principle of good faith and other commonly accepted principles of contract law are as well recognized by the law of Beristan.
 As was stated in the Adriano Gardella case, issues of breach of contract must be viewed in terms of the proper law of the contract, as general international law can provide little guidance on the issue of “material breach of the contract” or other specific questions of contract law.

8. In Cl. 17 of the JV Agreement, parties to the contract agreed that “[t]he agreement shal be governed in all respects by the laws of the Republic of Beristan.”
 They as well, waived “any objection which [they] may have now or hereafter to such arbitration proceeding [...]”
 constituted under the respective clause. Therefore, by virtue of the first sentence of Art. 42(1) of the ICSID Convention, Claimant agreed that the dispute shall be decided in accordance with these agreed rules. Respondent emphasizes, however, that this shall apply only in the case when the Tribunal accepts its jurisdiction and holds the acts of Beritech as attributable to Respondent.
9. Claimant may submit, that to the matter of the “material breach of the JV Agreement” international law shall be applied, namely the BIT. Respondent rebuts this submission by arguing that general international law, nor the BIT, no guidance can be found on a particular issue. “[t]his may be treated by the tribunal as an ´absence of agreement´ on the applicable law concerning that question.”
 In this case the Tribunal is called to the application of the second sentence of the ICSID Convention, and therefore the law of Beristan. This must be an inevitable step, as “[t]he Tribunal may not bring in a finding of non liquet on the ground of silence or obscurity of the law.“
 The resort to a conclusion of “absence of agreement [...] is the sole or even best solution for such circumstances.”

c. The so-called “umbrella clause” does not mean that a breach of contract is automatically a breach of treaty.

3. As to the meaning and effects of umbrella clause, it is submitted that not every breach of contract can constitute a breach of a treaty. Although there is no general agreement about the effects of umbrella clauses, Respondent contents that when the Tribunal views Art. 10 as providing any substantive standard, its proper content shall mean that State is obliged not to interfere in the contract by the use of its sovereign powers, e. g. by changes in the host State law.
 
4. This did not happen in the present case as Respondent only enforced the decision of Sat-Connect in the situation when no objection was raised by the Claimant. Respondent did not put any obstacles in the Claimant´s possibility of arbitrating its dispute.
 Rather Claimant did not opt to do so, even the Televative´s staff who still remained seconded to the Project on 11 September 2009 left without protesting after the arrival of the CWF
. Respondent at all times respected the original bargain as the decision-making process of the Board of directors was contractually agreed to
.
II. The acts of Respondent in any event amounted to the breach of fair and equitable treatment
5.  Respondent submits that it did not breach the standard of fair and equitable treatment owed to the Claimant at any time. 
6. As the precise content of the FET standard is not entirely clear
 and as the literal interpretation of the BIT provision suggests (“treatment in accordance with customary international law, including fair and equitable treatment”
), respondent argues that only the substantive standard of treatment that is generally accepted and consistently applied for certain period of time as a legal rule
 with respect to the aliens and their property shall be considered as applicable under the present BIT. 
7. Respondent therefore submits that FET comprises only of protection against destruction or violence by non-state actors, protection against denial of justice, due process of law and compensation for expropriation.

8. Claimant may argue, that a due process was not complied with. In Genin v. Estonia the tribunal stated that FET to be violated “needs acts showing a wilful neglect of duty, an insufficiency of action falling far below international standards, or even subjective bad faith.”
 It went on and opined that “any procedural irregularities that may have been present would have to amount to bad faith, wilful disregard of due process of law or an extreme insufficiency of action.”
 Neither of these occurred in the present case. Notably, Respondent at all times acted in good faith. National security concerns cannot be confused with bad faith.
9. The standard rather scrutinizes a State´s conduct than its effect on the investment. This ought to be understood in a way, that the fact that investment was negatively affected does not mean by itself that the standard has been violated, as this can happen for various reasons.
 Claimant could have suffered a loss only by his own contribution and conduct, namely violating a confidentiality of the matters connected to Sat-Connect. Furthermore, he did not challenge the Beritech´s action in arbitration, although he clearly had an opportunity.
10. Claimant has the burden of proof that a violation of FET did take place. He must as well establish that the negative impact on investment was in a clear link of causation with the State´s acts or omissions.
 In the present case, the Claimant has not proved that there would be any sort of Respondent´s conduct which would fall short of this international law standard. Particularly Claimant failed to proof that the conduct of state “shocked a sense of judicial propriety”
 or reached a level of “extreme insufficiency.”
 Leaving the Project without a slightest objection at the time rather points to the conclusion that Claimant agreed with the steps of Beritech and subsequently of the State.
11. Alternatively, acting through State´s executive organs instead of judicial ones, which Respondent does not view as contrary to its international obligations for the reasons submitted hereinbefore, was justified by invocation of essential security defence. This will be addressed in the respective section of the memorial. When the Tribunal is not convinced by the aforementioned argumentation, Respondent would then argue that his steps where perfectly justified and reasonable in the view of the present danger to its vital security interests.
a. Respondent at any event did not unlawfully interfered with Claimant´s legitimate expectations
12. Firstly, State is under the obligation to protect investor´s legitimate expectations, whether in the context of expropriation or in the one of FET, “based on specific undertakings or representations upon which the investor has reasonably relied.”
 
13. As a specific undertaking in the present case can only be viewed the Respondent´s assumed role of guarantor. This role, however, mean nothing less and nothing more than that Beristan would assume the obligations of Beritech under the JV Agreement upon Beritech´s default.
 No breach of these expectations took place as Claimant never called upon Respondent to perform this undertaken role. Given the current factual matrix, there was no such assurances “in reliance upon which investor was induced to invest” which has been interfered with.

14. Respondent does not challenge that legitimate expectations may arise as well of commitments of more general nature, e.g. from the State´s legal framework at the time of investment.
 Then a subsequent change in the regulatory framework relied upon may constitute a violation of legitimate expectation. In the present case Claimant does not argue that any such change took place, in comparison with the cases like Saluka
 or LG&E.
 
15. FET standard requires State to act consistently, that is mainly with respect to the hereinbefore mentioned regulatory framework.
 There was no inconsistency which would negatively affect the Claimant´s investment.
16. Claimant may argue that there were unreasonable acts towards its seconded personnel, or harassment from the State organs. Pointing out to the Eureko award, Respondent contents that for harassment to occur it must be “repeated and sustained”
 As is clear from the undisputed facts, the staff left right after it was asked to do to so. At any point the employees has not suffered from “fear for their safety or well being.”
 The expulsion was furthermore justified on the basis on essential security.
II. No Respondent´s measures were unjustified or discriminatory

17. The BIT in its Art. 2.3. prohibits to subject “the management, maintenance, enjoyment, transformation, cessation and liquidation of investment” to the “unjustified or discriminatory measures.”
18. The term unjustified measures is not defined by the treaty, therefore the Tribunal must interpret it. Many arbitral tribunals faced this task, however, in most cases they dealt with interpreting the term “unreasonable” or “arbitrary.”
 Respondent argues, that the term “unjustified” is a narrower one. The ordinary meaning interpretation
 suggests that to satisfy this requirement a justification of some sort must be provided. The plain meaning does subject this justification to any other criteria, e.g. the criteria of reasonableness or arbitrariness. That the two terms have a different content suggests, with respect to discrimination, e.g. Art. XX of GATT, which speaks about “arbitrary or unjustifiable discrimination.” There can be hardly any reason for putting into a treaty two terms of the same content next to each other connected by disjunction. In US-Gasoline WTO Appellate body stated that “‘[a]rbitrary discrimination’, ‘unjustifiable discrimination’ and ‘disguised restriction’ on international trade may, accordingly, be read side-by-side; they impart meaning to one another.”
 This proves that the terms, although related concepts, do not have the entirely same content.
19. The Respondent´s acts were justified, first of all, by the fact that Sat-Connect delivered its internal decision and this was not challenged by anyone, and secondly by the clear and present threat to the national security. This justification, in the Respondent´s opinion, even satisfy the stricter scrutiny of reasonableness, the standard not present in the applicable BIT.
20. The acts to be reasonable must have rationale or justification which has “a reasonable (or rational) relationship [to] [...] a legitimate governmental policy.”
 Requirement of this link was reaffirmed by the Saluka award
 or the LG&E award.
 Such a legitimate policy is represented by the national defence policy. 
21. In the Genin case was stated that an arbitrary measure even requires an element of bad faith.
 There cannot be inferred a bad faith from the Respondent´s acts as they were properly based on the facts posing a threat to national security.
22. When the Tribunal would view the term “unjustified” as an equivalent to “arbitrary,” Respondent did not breach this standard either, as his acts fall short of such an intensity. Arbitrariness, as a term of art, was evaluated by various tribunals.
 In the Azurix case it was defined in line with the hereinbefore mentioned ELSI case as “a wilful disregard of law.”
 The tribunal in Genin concluded that license withdrawal done with some procedural irregularities in the environment of transforming economy did not violated a “sense of judicial propriety” or posed “an extreme insufficiency of action.”
 The CWF, supported by the internal decision of Sat-Connect on the buy-out and the executive order, were acting in a situation when the national security was endangered. The motivation aimed to eliminate a threat to the State´s vital security interests is entirely reasonable and it cannot be deemed as arbitrary whatsoever.
23. Discrimination can be by no means invoked by the Claimant, as this is a relative standard.
 For finding a discrimination there must be a comparator identified (by which meant is an individual or entity in like circumstances), then there must be found a different treatment and finally, the different treatment is not able to be justified.
 

24. It is impossible to deduce an appropriate comparator from the given factual background. Beritech is not such a comparator, although it is the other shareholder in Sat-Connect, as it was not alleged of the leak of sensitive information to a foreign government. Alternatively, this difference would be reasonable and justified as a basis for differential treatment.
III. The acts of Beristan are by no means in violation of Art. 4 of the BIT, Nationalization and Expropriation

25. Respondent views the Claimant´s expropriation pretension as lacking any basis in facts whatsoever. The Tribunal shall dismiss the claim at hand, as the facts do not satisfy the very basic principle establishing an expropriation. Expropriation is always characterized as an involuntary taking of property. Claimant agreed with the buy-out clause by concluding the JV Agreement. He was given 14 days to withdraw the personnel and hand-over the premises of Sat-Connect, the employees who remained thereafter left without protesting when asked, no complaint was filed until Beritech sought a relief in arbitration. All of these steps took place without any explicit or implicit manifestation of disagreement. The conclusion to be made is that Claimant rather agreed with the invocation of buy-out and Respondent was not given a hint not to think so.
26. Alternatively, Respondent submits that the interpretation of the Art. 4.1.(1) of the BIT, especially of the words “...Courts or Tribunals having jurisdiction,” cannot be construed restrictively as including state´s Judicial bodies exclusively.
 
27. Executive organs normally are allowed to make a decision which can affect property rights and if they would not be, the application and enforceability of the State´s law would be very limited. The crucial requirement is that administrative decisions affecting rights and duties of individuals to be reviewable by judicial organs. Claimant has had an option of resorting to the contractually agreed arbitration forum, for which he did not opted.
a. The Claimant´s right under the contract were not expropriated, at most a mere breach of contract committed by Beritech could have taken place

28. The Claimant argues that his rights under the contract were expropriated by the acts of Beristan. It is the Respondent´s submission that, according to the Perkerings Compangniet  case, there has to be three cumulative conditions fulfilled for expropriation of a contract to be found. Firstly, there must be use of sovereign powers to breach a contract. Secondly, investor has to be prevented from bringing its claim and finally, breach of contract must cause substantial decrease of investment´s value.
 The use of sovereign grounds had a lawful and reasonable basis (internal Sat-Connect decision, executive order, threat to national security). And most importantly, Respondent did not reject to entertain the Televative´s claims. It was Televative who decided not to use host State´s judicial/arbitral avenues to redress his alleged losses. In Waste Management case the tribunal stated that “the loss of benefits or expectations is not a sufficient criterion for an expropriation, even if it is a necessary one.”
 Noteworthy finding of this tribunal was making a clear distinction of expropriation of a right of a contract and a mere failure to comply with a contract.
 
29. Furthermore, Claimant cannot argue that the facts point to its total loss of his investment as the only actual result is that the contractually agreed amount of compensation for buy-out is held escrow pending the decision of the commercial arbitration tribunal. It is as well possible that the proceedings would deem the Beritech´s acts unlawful and Televative would be able to continue in his performance of the Contract.
30. Claimant expressed his will, that in a case of breaching a confidentiality of the Project matters, Beritech would be entitled to buy-out his interest and required to pay the contractually agreed amount of money. An agreed consequence of a breach of the contract cannot be deemed as an expropriation. Additionally, the whole monetary investment will be paid pack to Claimant as agreed in the JV Agreement and therefore a threshold of “effective neutralization”
 or “substantial deprivation”
 is not met.
31. „The distinction between an (ordinary) breach of contract and an expropriatory action directed against contractual property rights is sometimes also addressed in terms of whether a contract breach may amount to a violation of international law.  The ILC has referred to this issue in its Commentary to the Articles on State Responsibility confirming that: the breach by a State of a contract does not as such entail a breach of international law. Something further is required before international law becomes relevant, such as a denial of justice by the courts of the State in proceedings brought by the other contracting party.“
 Denial of justice cannot be deemed as taking place in the current situation. Claimant at any time has not chosen for turning to the State Courts or to the contractually agreed forum.
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