CASE OF SAADI v. ITALY

(Application no. 37201/06

A. The criminal proceedings against the applicanin Italy and Tunisia

11. On 9 October 2002 the applicant, was arrestedsuspicion of involvement in
international terrorism (Article 270is of the Criminal Code), among other offences, and
placed in pre-trial detention. He and five otheeravsubsequently committed for trial in the
Milan Assize Court.

12. The applicant faced four charges. The firsthefse was conspiracy to commit acts of
violence (including attacks with explosive devices)States other than Italy with the aim of

spreading terror. It was alleged that between Déeen2001 and September 2002 the
applicant had been one of the organisers and Ieaufethe conspiracy, had laid down its

ideological doctrine and given the necessary orttargs objectives to be met. The second
charge concerned falsification “of a large numbkedacuments such as passports, driving
licences and residence permits”. The applicantalss accused of receiving stolen goods and
of attempting to aid and abet the entry into ltali@rritory of an unknown number of aliens in

breach of the immigration legislation.

[.]

17. As regards the charge of international tesrorithe Assize Court first noted that a
conspiracy was “terrorist” in nature where its auas to commit violent acts against civilians
or persons not actively participating in armed &Gonfith the intention of spreading terror or
obliging a government or international organisatoperform or refrain from performing any
act, or where the motive was political, ideologioakeligious in nature. In the present case it
was not known whether the violent acts which thelieant and his accomplices were
preparing to commit, according to the prosecutiobnsissions, were to be part of an armed
conflict or not.

18. In addition, the evidence taken during theestigation and trial was not capable of
proving beyond a reasonable doubt that the acdusddegun to put into practice their plan
of committing acts of violence, or that they hadvided logistical or financial support to

other persons or organisations having terroristsaim particular, such evidence was not
provided by the telephone and radio interceptss@éh@oved only that the applicant and his
accomplices had links with persons and organisstimeionging to Islamic fundamentalist
circles, that they were hostile to “infidels” (armhrticularly those present in territories
considered to be Muslim) and that their relatiomalld was made up of “brothers” united by
identical religious and ideological beliefs.

19. Using coded language the defendants anddbeespondents had repeatedly mentioned
a “football match”, intended to strengthen theitifan God. For the Assize Court it was quite
obvious that this was not a reference to some isgogvent but to an action applying the



principles of the most radical form of Islam. Howeyit had not been possible to ascertain
what particular “action” was meant or where it iatended to take place.

20. Moreover, the applicant had left Milan on &ndary 2002 and, after a stopover in
Amsterdam, made his way to Iran, from where heretutned to Italy on 14 February 2002.
He had also spoken of a “leader of the brothersd whs in Iran. Some members of the group
to which the applicant belonged had travelled taifting camps” in Afghanistan and had
procured weapons, explosives and observation addovirecording equipment. In the
applicant's flat and those of his co-defendantotiiee had seized propaganda about jihad —
or holy war — on behalf of Islam. In addition, gldphone calls to members of his family in
Tunisia made from the place where he was beingraiztan Italy, the applicant had referred
to the “martyrdom” of his brother Fadhiaaadi in other conversations he had mentioned his
intention to take part in holy war.

[..]

B. The order for the applicant's deportation and hs appeals against its enforcement
and for the issue of a residence permit and/or thgranting of refugee status

32. On 8 August 2006 the Minister of the Interavdered him to be deported to Tunisia,
applying the provisions of Legislative decree nd4 lof 27 July 2005 (entitled “urgent
measures to combat international terrorism” anelr labnverted to statute law in the form of
Law no. 155 of 31 July 2005). He observed thatvais apparent from the documents in the
file” that the applicant had played an “active fole an organisation responsible for
providing logistical and financial support to parsdelonging to fundamentalist Islamist cells
in Italy and abroad. Consequently, his conduct diaturbing public order and threatening
national security.

[...]

36. On 6 September 2006 the director of a non{gwwental organisation, the World
Organisation Against Torture (known by its Frenapftials — OMCT), wrote to the Italian
Prime Minister to tell him the OMCT was “extremetpncerned” about the applicant's
situation, and that it feared that, if deportedtmisia, he would be tried again for the same
offences he stood accused of in Italy. The OMC™D gsinted out that, under the terms of
Article 3 of the United Nations Convention agaifistrture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, “No State Parall expel, return or extradite a person
to another State where there are substantial geofordoelieving that he would be in danger
of being subjected to torture”.

37. On 12 September 2006 the president of anatbergovernmental organisation, the
Collective of the Tunisian community in Europe, epled to the Italian Government to “end
its policy of mass deportation of Tunisian immigsafwho were] practising adherents of
religious faiths”. He alleged that the Italian awilies were using inhuman methods and had
grounded a number of decisions against Tunisianthein religious convictions. He went on
to say that it was “obvious” that on arrival in Tsia the persons concerned would be
“tortured and sentenced to lengthy terms of impnisent, on account of the fact that the
Italian authorities falsely suspect them of tesori. The applicant's name appeared in a list
of persons at imminent risk of expulsion to Tuniaiaich was appended to the letter of 12
September 2006.



[..]

51. On 29 May 2007 the Italian embassy in Tunist se note verbale to the Tunisian
Government requesting diplomatic assurances thtteifapplicant were to be deported to
Tunisia he would not be subjected to treatmentreontto Article 3 of the Convention and
would not suffer a flagrant denial of justice.

[...]

55. A second note verbale, dated 10 July 2007 waaded as follows:

“The Minister of Foreign Affairs presents his compénts to the Italian ambassador in Tunis
and, referring to his note verbale no. 2588 of ly 2007, has the honour to confirm to him
the content of the Ministry's note verbale no. 614 July 2007.

The Minister of Foreign Affairs hereby confirms thlae Tunisian laws in force guarantee and
protect the rights of prisoners in Tunisia and sedio them the right to a fair trial. The
Minister would point out that Tunisia has voluniaracceded to the relevant international
treaties and conventions.

The Minister of Foreign Affairs seizes this oppaoiity of expressing once again to the Italian
ambassador in Tunis the assurance of his highaégar

[-..]
3. The Court's assessment
(a) General principles
i. Responsibility of Contracting States in the eva of expulsion

124. 1t is the Court's settled case-law that &sa#ter of well-established international law,
and subject to their treaty obligations, includitigpse arising from the Convention,
Contracting States have the right to control thigyemesidence and removal of aliens (see,
among many other authoritie8pdulaziz, Cabales and Balkandali v. the Unitedd¢iom
judgment of 28 May 1985, Series A no. 94, § 67, &uwdjlifa v. France judgment of
21 October 199Reports of Judgments and Decisid®97-VI, § 42). In addition, neither the
Convention nor its Protocols confer the right tditpal asylum (se&/ilvarajah and Others v.
the United Kingdomjudgment of 30 October 1991, Series A no. 21308, andAhmed v.
Austria, judgment of 17 December 19%eports1996-VI, § 38).

125. However, expulsion by a Contracting State miag rise to an issue under Article 3,
and hence engage the responsibility of that Statkeruthe Convention, where substantial
grounds have been shown for believing that thegpec®ncerned, if deported, faces a real
risk of being subjected to treatment contrary tticke 3. In such a case Article 3 implies an
obligation not to deport the person in questiorthat country (se&oering v. the United
Kingdom judgment of 7 July 1989, Series A no. 161, 89%0Vilvarajah and Otherscited
above, 8 103Ahmed cited above, § 39H.L.R. v. France judgment of 29 April 1997,
Reports1997-Ill, § 34;Jabari v. Turkey no. 40035/98, § 38, ECHR 2000-VIII; ar®hlah
Sheekh v. the Netherlanaw®. 1948/04, § 135, 11 January 2007).



126. In this type of case the Court is therefoaled upon to assess the situation in the
receiving country in the light of the requirememsk Article 3. Nonetheless, there is no
guestion of adjudicating on or establishing the@oesibility of the receiving country, whether
under general international law, under the Conwentir otherwise. In so far as any liability
under the Convention is or may be incurred, itability incurred by the Contracting State, by
reason of its having taken action which has asrectliconsequence the exposure of an
individual to the risk of proscribed ill-treatme(gee Mamatkulov and Askarov v. Turkey
[GC], n0s46827/99 and 46951/99, § 67, ECHR 2005-1).

127. Article 3, which prohibits in absolute tertosture and inhuman or degrading treatment
or punishment, enshrines one of the fundamentalegabf democratic societies. Unlike most
of the substantive clauses of the Convention anrofocols Nos. 1 and 4, Article 3 makes
no provision for exceptions and no derogation fibim permissible under Article 15, even in
the event of a public emergency threatening treedifthe nation (sekeland v. the United
Kingdom judgment of 8 January 1978, Series A no. 25, F Ghahal cited above, 8§ 79;
Selmouni v. FrancgGC], no. 25803/94, § 95, ECHR 1999-Wl|-Adsani v. the United
Kingdom[GC], no. 35763/97, 8 59, ECHR 2001-XI; aBttamayev and Others v. Georgia
and Russiano. 36378/02, § 335, ECHR 2005-Ill). As the protidn of torture and of
inhuman or degrading treatment or punishment ilates irrespective of the victim's
conduct (se€hahal,cited above, § 79), the nature of the offencegalidy committed by the
applicant is therefore irrelevant for the purpos¥sArticle 3 (seelndelicato v. Italy
no. 31143/96, § 30, 18 October 2001, &wmirez Sanchez v. Franf8C], no. 59450/00,
§§ 115-116, 4 July 2006).

il. Material used to assess the risk of exposure treatment contrary to Article 3 of the
Convention

128. In determining whether substantial groundeetzeen shown for believing that there is a
real risk of treatment incompatible with Article Bie Court will take as its basis all the
material placed before it or, if necessary, makeniatained proprio motu (seeH.L.R. v.
France cited above, 8§ 37, artdilal v. the United Kingdomno. 45276/99, § 60, ECHR 2001-
I). In cases such as the present the Court's exdion of the existence of a real risk must
necessarily be a rigorous one (§4&hal cited above, § 96).

129. It is in principle for the applicant to adéuevidence capable of proving that there are
substantial grounds for believing that, if the meascomplained of were to be implemented,
he would be exposed to a real risk of being subgett treatment contrary to Article 3 (d¢e

v. Finland no. 38885/02, § 167, 26 July 2005). Where sudtieexce is adduced, it is for the
Government to dispel any doubts about it.

130. In order to determine whether there is aoisk-treatment, the Court must examine the
foreseeable consequences of sending the applicahetreceiving country, bearing in mind
the general situation there and his personal cistances (se¥ilvarajah and Otherscited
above, 8 10& fine).

131. To that end, as regards the general situati@nparticular country, the Court has often
attached importance to the information containedregent reports from independent
international human-rights-protection associatiossch as Amnesty International, or
governmental sources, including the US State Depant (see, for exampl&hahal cited
above, 88 99-100Muslim v. Turkey no’53566/99, § 67, 26 April 2005Said v. the



Netherlands no. 2345/02, 8 54, 5July 2005; amdl-Moayad v. Germany(dec.),
no°35865/03, 88 65-66, 20 February 2007). At the sa@ime, it has held that the mere
possibility of ill-treatment on account of an urikst situation in the receiving country does
not in itself give rise to a breach of Article 2&Vilvarajah and Otherscited above, § 111,
and Fatgan Katani and Others v. Germaigec.), no. 67679/01, 31 May 2001) and that,
where the sources available to it describe a gemsgtaation, an applicant's specific
allegations in a particular case require corrobonaby other evidence (sééamatkulov and
Askaroy cited above, § 73, arMislim, cited above, § 68).

132. In cases where an applicant alleges that Baeois a member of a group systematically
exposed to a practice of ill-treatment, the Cowrsiders that the protection of Article 3 of
the Convention enters into play when the appliestablishes, where necessary on the basis
of the sources mentioned in the previous paragralh there are serious reasons to believe in
the existence of the practice in question and hises membership of the group concerned
(seemutatis mutandisSalah Sheekltited above, 88 138-149).

133. With regard to the material date, the existeof the risk must be assessed primarily
with reference to those facts which were known aght to have been known to the
Contracting State at the time of expulsion. Howgverthe applicant has not yet been
extradited or deported when the Court examinegdise, the relevant time will be that of the
proceedings before the Court (€8leahal cited above, 88 85 and 86, aMdnkadajalasarma
v. the Netherlandsno. 58510/00, § 63, 17 February 2004). This Sduatypically arises
when, as in the present case, deportation or etitnads delayed as a result of an indication
by the Court of an interim measure under Rule 3thefRules of Court (sedamatkulov and
Askaroy cited above, 8§ 69). Accordingly, while it is trtreat historical facts are of interest in
so far as they shed light on the current situadind the way it is likely to develop, the present
circumstances are decisive.

iii. The concepts of “torture” and “inhuman or degrading treatment”

134. According to the Court's settled case-laltrelatment must attain a minimum level of
severity if it is to fall within the scope of Artee 3. The assessment of this minimum level of
severity is relative; it depends on all the circtamses of the case, such as the duration of the
treatment, its physical and mental effects ancioime cases, the sex, age and state of health
of the victim (see, among other authoritiBsice v. the United Kingdommo.33394/96, § 24,
ECHR 2001-VII; Mouisel v. France no. 67263/01, § 37, ECHR 2002-1X; addlloh v.
Germany{GC], no. 54810/00, § 67, 11 July 2006).

135. In order for a punishment or treatment as$edi with it to be “inhuman” or

“degrading”, the suffering or humiliation involvethust in any event go beyond that
inevitable element of suffering or humiliation ceated with a given form of legitimate
treatment or punishment (skabita v. Italy[GC], no. 26772/95, § 120, ECHR 2000-1V).

136. In order to determine whether any partictdam of ill-treatment should be qualified as
torture, regard must be had to the distinction drawArticle 3 between this notion and that
of inhuman or degrading treatment. This distinctrasuld appear to have been embodied in
the Convention to allow the special stigma of ‘tioet’ to attach only to deliberate inhuman
treatment causing very serious and cruel suffesge Aydin v. Turkey judgment of
25 September 199Reports1997-VI, § 82, andelmounicited above, § 96).



(b) Application of the above principles to the preent case

137. The Court notes first of all that States fanenense difficulties in modern times in
protecting their communities from terrorist violen¢seeChahal cited above, § 79, and
Shamayev and Othergited above, § 335). It cannot therefore undemedé the scale of the
danger of terrorism today and the threat it presenthe community. That must not, however,
call into question the absolute nature of Article 3

138. Accordingly, the Court cannot accept the argnt of the United Kingdom Government,
supported by the respondent Government, that anclisin must be drawn under Article 3
between treatment inflicted directly by a signatBitgte and treatment that might be inflicted
by the authorities of another State, and that ptmie against this latter form of ill-treatment
should be weighed against the interests of the aamitgnas a whole (see paragraphs 120 and
122 above). Since protection against the treatmpesttibited by Article 3 is absolute, that
provision imposes an obligation not to extraditeegpel any person who, in the receiving
country, would run the real risk of being subjectedsuch treatment. As the Court has
repeatedly held, there can be no derogation franrtiie (see the case-law cited in paragraph
127 above). It must therefore reaffirm the pringigitated in theChahal judgment (cited
above, § 81) that it is not possible to weigh tis& of ill-treatment against the reasons put
forward for the expulsion in order to determine Wiee the responsibility of a State is
engaged under Article 3, even where such treatnsentflicted by another State. In that
connection, the conduct of the person concernedether undesirable or dangerous, cannot
be taken into account, with the consequence thatptiotection afforded by Article 3 is
broader than that provided for in Articles 32 argddd the 1951 United Nations Convention
relating to the Status of Refugees (§#®hal cited above, 8 80 and paragraph 63 above).
Moreover, that conclusion is in line with points &vid Xl of the guidelines of the Committee
of Ministers of the Council of Europe on human tgyland the fight against terrorism (see
paragraph 64 above).

139. The Court considers that the argument basddeobalancing of the risk of harm if the
person is sent back against the dangerousness s$teeaepresents to the community if not
sent back is misconceived. The concepts of “risid &angerousness” in this context do not
lend themselves to a balancing test because theynations that can only be assessed
independently of each other. Either the evidenclieeld before the Court reveals that there is
a substantial risk if the person is sent back atogs not. The prospect that he may pose a
serious threat to the community if not returnedsdoet reduce in any way the degree of risk
of ill treatment that the person may be subjecbmoreturn. For that reason it would be
incorrect to require a higher standard of proof,sabmitted by the intervener, where the
person is considered to represent a serious daodgke community, since assessment of the
level of risk is independent of such a test.

140. With regard to the second branch of the WUnKengdom Government's arguments, to
the effect that where an applicant presents atthoezational security, stronger evidence must
be adduced to prove that there is a risk of ilkktneent (see paragraph 122 above), the Court
observes that such an approach is not compatilile e absolute nature of the protection
afforded by Article 3 either. It amounts to assetihat, in the absence of evidence meeting a
higher standard, protection of national securistifies accepting more readily a risk of ill-
treatment for the individual. The Court therefoees no reason to modify the relevant
standard of proof, as suggested by the third-patsrvener, by requiring in cases like the
present that it be proved that subjection to éatment is “more likely than not”. On the



contrary, it reaffirms that for a planned forcilgepulsion to be in breach of the Convention it

is necessary — and sufficient — for substantialgds to have been shown for believing that
there is a real risk that the person concerned vallsubjected in the receiving country to

treatment prohibited by Article 3 (see paragrap?s dnd 132 above and the case-law cited in
those paragraphs).

141. The Court further observes that similar argot® to those put forward by the third-
party intervener in the present case have alreadn Iejected in th€hahaljudgment cited
above. Even if, as the Italian and United Kingdoov&nments asserted, the terrorist threat
has increased since that time, that circumstanaddwmot call into question the conclusions
of theChahaljudgment concerning the consequences of the alesohiure of Article 3.

142. Furthermore, the Court has frequently indidathat it applies rigorous criteria and
exercises close scrutiny when assessing the ezestdra real risk of ill-treatment (s@abari,
cited above, 8§ 39) in the event of a person besngoved from the territory of the respondent
State by extradition, expulsion or any other meagwrsuing that aim. Although assessment
of that risk is to some degree speculative, therJmas always been very cautious, examining
carefully the material placed before it in the tigif the requisite standard of proof (see
paragraphs 128 and 132 above) before indicatingtarim measure under Rule 39 or finding
that the enforcement of removal from the territovguld be contrary to Article 3 of the
Convention. As a result, since adopting @tehaljudgment it has only rarely reached such a
conclusion.

143. In the present case the Court has had redastly, to the reports of Amnesty
International and Human Rights Watch on Tunisiae (paragraphs 65-79 above), which
describe a disturbing situation. The conclusiongho$e reports are corroborated by the report
of the US State Department (see paragraphs 82®&#ahln particular, these reports mention
numerous and regular cases of torture and illstneat meted out to persons accused under
the 2003 Prevention of Terrorism Act. The practicgsorted — said to be often inflicted on
persons in police custody with the aim of extortcapfessions — include hanging from the
ceiling, threats of rape, administration of electshocks, immersion of the head in water,
beatings and cigarette burns, all of these beiagtimes which undoubtedly reach the level of
severity required by Article 3. It is reported tladliegations of torture and ill-treatment are not
investigated by the competent Tunisian authoritileat they refuse to follow up complaints
and that they regularly use confessions obtainedemuuress to secure convictions (see
paragraphs 68, 71, 73-75, 84 and 86 above). Bearingnd the authority and reputation of
the authors of these reports, the seriousnes®ondestigations by means of which they were
compiled, the fact that on the points in questioairt conclusions are consistent with each
other and that those conclusions are corroboratedbstance by numerous other sources (see
paragraph 94 above), the Court does not doubt tle&ability. Moreover, the respondent
Government have not adduced any evidence or repagdable of rebutting the assertions
made in the sources cited by the applicant.

144. The applicant was prosecuted in Italy fotipgration in international terrorism and the
deportation order against him was issued by vidlieegislative decree no. 144 of 27 July
2005 entitled “urgent measures to combat internatiderrorism” (see paragraph 32 above).
He was also sentenced in Tunisia, in his abserweiwenty years' imprisonment for

membership of a terrorist organisation operatingadb in time of peace and for incitement to
terrorism. The existence of that sentence was ©oaetl by Amnesty International's statement
of 19 June 2007 (see paragraph 71 above).



145. The Court further notes that the parties do agree on the question whether the
applicant's trial in Tunisia could be reopened. &@pgplicant asserted that it was not possible
for him to appeal against his conviction with suspee effect, and that, even if he could, the
Tunisian authorities could imprison him as a préioamary measure (see paragraph 154
below).

146. In these circumstances, the Court considiesin the present case substantial grounds
have been shown for believing that there is anisklthat the applicant would be subjected to
treatment contrary to Article 3 of the Conventibriné were to be deported to Tunisia. That
risk cannot be excluded on the basis of other nahtavailable to the Court. In particular,
although it is true that the International Comnaitif the Red Cross has been able to visit
Tunisian prisons, that humanitarian organisatioregiired to maintain confidentiality about
its fieldwork (see paragraph 80 above) and, inespftan undertaking given in April 2005,
similar visiting rights have been refused to thelejpendent human-rights-protection
organisation Human Rights Watch (see paragraplend®0 above). Moreover, some of the
acts of torture reported allegedly took place whiile victims were in police custody or pre-
trial detention on the premises of the Ministrytbé Interior (see paragraphs 86 and 94
above). Consequently, the visits by the Internaicbommittee of the Red Cross cannot
exclude the risk of subjection to treatment comttarArticle 3 in the present case.

147. The Court further notes that on 29 May 20@hi|e the present application was pending
before it, the Italian Government asked the Tuniss@mvernment, through the Italian embassy
in Tunis, for diplomatic assurances that the appliovould not be subjected to treatment
contrary to Article 3 of the Convention (see paapips 51 and 52 above). However, the
Tunisian authorities did not provide such assurangefirst they merely stated that they were
prepared to accept the transfer to Tunisia of Tianss detained abroad (see paragraph 54
above). It was only in a second note verbale, da@eduly 2007 (that is, the day before the
Grand Chamber hearing), that the Tunisian Minisfriforeign Affairs observed that Tunisian
laws guaranteed prisoners' rights and that Tumiath acceded to “the relevant international
treaties and conventions” (see paragraph 55 abtivéhat connection, the Court observes
that the existence of domestic laws and accessionidrnational treaties guaranteeing respect
for fundamental rights in principle are not in themives sufficient to ensure adequate
protection against the risk of ill-treatment wheas,in the present case, reliable sources have
reported practices resorted to or tolerated byatitborities which are manifestly contrary to
the principles of the Convention.

148. Furthermore, it should be pointed out tha&neW, as they did not do in the present case,
the Tunisian authorities had given the diplomassusances requested by lItaly, that would
not have absolved the Court from the obligationetamine whether such assurances
provided, in their practical application, a suféiot guarantee that the applicant would be
protected against the risk of treatment prohibiigdhe Convention (se€hahal cited above,

8 105). The weight to be given to assurances flmanréceiving State depends, in each case,
on the circumstances prevailing at the materia¢tim

149. Consequently, the decision to deport theiegoml to Tunisia would breach Article 3 of
the Convention if it were enforced.



