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MARKO MILANOVIC®

INTRODUCTION

WO INCONTESTABLE FEATURES of modern international law—the
+ multiplicity of its law-making processes and the ever-increasing variety of
the subject-matter that it seeks to regulate—have one invariable conse-
ce: the increasing likelihood of norm conflict, part of the phenomenon of
mientation of international law. Much work has been devoted to this topic, and,
s ‘well-known, it has already been the object of a comprehensive study by the
rnational Law Commission (ILC).!
nlike much of the theoretical work on the subject, however, this paper will
mpt to deal with the practicalities of norm conflict. Like the ILC Study, it will
urther develop the toolbox that lawyers have at their disposal when dealing
‘cases involving a collision of norms.2 It will do so by focusing on situations in
h one of the conflicting rules is a rule of human rights law. Moreover, it will
“on norm conflicts in which some other international rule attempts to prevail
or is at the very least equal to a human rights norm.
‘here are several reasons for this emphasis on human rights. First, human rights
s operate not only between states, but also between states and individuals.
ust hasten to add that this does not mean that human rights law is not about
state obligations, but that it is not reducible to synallagmatic bargains between
-3 Secondly, because of the community interest and values that human rights
s enshrine, norm conflict situations involving human rights are, as we shall
tequently considered to be of constitutional importance, even though human
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rights norms are per se not hierarchically superior to other norms of internatio
law. ‘These conflicts inspire the use of the language of constitutionalism—ver
fashionable these days*—which can be observed in most of the cases that we’
examine. Thirdly, a focus on human rights is useful since, for public internatio
lawyers, human rights (and human rights lawyers) are one of the principal culp
of fragmentation.’ From a generalist perspective,$ the human rightist penchan
special solutions is deeply troubling, since it disrupts the (at the very lg
aspirational) systemic quality of general international law. Human rights no
conflicts thus expose not only the various constitutionalist agendas and projec '
but also the universalist agenda espoused by general international lawyers.

As stated above, this article will further narrow its focus by examining th
normative conflicts where a putatively hierarchically superior norm attemnpts
override or prevail over a conflicting human rights norm. Both in practice and
the literature, the posture is usually the other way around—it is human rights:
(supposedly) override other rules, not vice versa. One concept in particular is of
invoked in that regard, especially by scholars—jus cogens, the body of perempt
norms of international law, most of which deal with human rights.” However, e
a casual survey of the jurisprudence would show that jus cogens is used rare
ever, to invalidate supposedly conflicting norms. On the contrary, courts gener
exhibit a tendency to do what they can to avoid norm conflicts. fus cogens
more frequently figures as a rhetorical device or as a ‘weapon of deterrence’
incentive to courts to avoid a conflict through interpretation, instead of resolvin
on the basis of normative hierarchy. Thus, as we will see, in regard to con
resolution based on hierarchy, Article 103 of the Charter, stipulating the primac
state obligations under the Charter over their other international obligations;
much greater practical relevance. :

'The analysis in the following sections of this article must necessarily start fro)
working framework, which will be explained here and defended as much as;
allows. What first needs to be defined is the very notion of a conflict of
norms themselves being seen as legally binding rules establishing certain right
obligations between subjects of international law. The notion of conflict will

4 M Wood, ‘First Lecture: The Legal Framework of the Security Council® Lauterpacht Led
University of Cambridge {7  November »2006) www.lcil.cam.ac.uk/Media/lectur
2006_hersch_lecture_1.pdf para 17. '

5 §ee M Koskenniemi and P Leino, ‘Fragmentation of International Law? Postmodern An
(2002) 15 Leiden Journal of International Law 553, 567 et seq. See also AN Pronto, ‘“H
Rightism” and the Development of General International Law” (2007) 20 Leiden Journal of
tional Law 753,

& Tt should of course be noted that labels such as ‘generalists’, ‘human rights lawyers’ or ‘E
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ined broadly: a relationship of conflict exists between two norms if one norm
tutes, has led to, or may lead to, a breach of the other.?
urcher distinction that must be made is between apparent and genuine norm
licts, and consequently between conflict avoidance on the one hand, and
flict resolution on the other. An apparent conflict is one where the content of the
lorms is at first glance contradictory, yet the conflict can be avoided, most
y interpretative means. There is a powerful force behind international law
ends toward harmonisation and systemic integration that abhors conflicts and
‘to-avoid them. Presumptions against conflict and techniques of harmonious
retation are thus often used by courts, explicitly!® or implicitly.!!
here are instances in which all techniques of conflict avoidance will fail, and
yine, as opposed to an apparent, conflict will emerge.’? These true norm
cts are those that cannot be avoided, but which it might be possible to resolve.
ke avoidance, which interprets away any incompatibility, resolution requires
one conflicting norm to prevail or have priority over another. Moreover, for a
ie conflict to be truly resolved it is necessary not oaly for one norm to have
y over another, but also for the wrongfulness on the part of the state for
to abide by the displaced norm to be precluded as a matter of state
onsibility. It is only if the state bears no legal cost for disregarding one of its
pimitments in favour of another that a norm conflict has truly been resolved.
Jith this basic framewbrk in mind, let us now turn to Article 103 of the Charter,
he first cases of human rights norm conflict to be discussed in this article.

'I__C_LE 103 OF THE CHARTER, HUMAN RIGHTS AND THE POWERS OF
THE SECURITY COUNCIL

ye:and Effects of Article 103

103 of the Charter reads as follows:

hg event of a conflict between the obligations of the Members of the United Nations
er thg present Charter and their obligations under any other international agreement,
obligations under the present Charter shall prevail.13

cle 103 is unique in international practice. Tt is not limited merely to prohibiting
e agreements between member states, or the conclusion of conflicting treaties,

U%a;;vt;c;lzn, Conflict of Norms in Public International Law (Cambridge, Cambridge University
ce eg, Al-Adsani v United Kingdom [GC] (App No 335763/97) ECHR 2001-XI 79 para 55: ‘The
ention should so far as possible be interpreted in harmony with other rules of international law of

forms part, including those relating to the grant of State immunity.’

see ILC Seudy (n 1) para 37; Pauwelyn, Conflict of Norms (n 9) 240-44. The sole dissenting view
be that of Orakhelashvili, who argues that no such presumption exists, at least not as a rule of

ciation. See A Orakhelashvili, “State Immunity and Hierarchy of Norms: Why the House of Lords

Wrong’ (2007) 18 European Journal of International Law 955, 958.

see Pauwelyn, Conflict of Norms (n 9} 272,

Charter of the United Nations (signed 6 June 1945} 1 UNTS X VL
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as was the case, for example, with Article 20 of the League of Nations Covenan
It is distinct in three respects that jointly make it the only truly meanin
prospective conflict clause. First, under its terms a Charter obligation will pre,
over any conflicting obligation, That does not mean that the conflicting norm
invalidated, as with conflicts involving norms of jus cogens. The conflicting tior
remains valid and continues to exist, albeit in suspended animation—the stat:
merely prohibited from following it.!5 Secondly, though other prospective conff
clauses can be extinguished simply by the fact that all of the contracting parties
the treaty conclude another treaty, an agreement concluded by some or even all.
members would not prevail over the Charter, without amending Article::
through the Charter’s amendment procedure.'® Indeed, Article 30(1) of the V
Convention on the Law of Treaties (VCLT) explicitly subjects the application of
lex posterior rule to Article 103 of the Charter.'” Finally, Article 103 is not a simm
rule of priority—it also precludes or removes any wrongfulness due to the breach
the conflicting norm.1$ In other words, a State cannot be called to accoune
complying with its obligations under the Charter, even if in doing so it must v:oi
some other rule—any rule, that is, except a rule of jus cogens.!?

Even though Article 103 of the Charter is strictly speaking not a rule
hierarchy, such as jus cogens, since it does not result in the invalidation o
conflicting lower norm, it still largely resembles such a rule. Many auth
consequently see in Article 103 a confirmation of the constitutional character o
Charter as the founding instrument of the post-Second World War internati
legal order2® This is the first of several constitutionalist agendas that wé
encouiter.

It should also be noted that Article 103 does not merely say that the Charter-
will prevail over conflicting obligations, but that member states” obligations u
the Charter will so prevail. This formulation is broader, as it encompasses st
obligations arising from binding decisions of UN organs, primarily the Se¢
Council (UNSC), pursuant to Article 25 of the Charter, as in the example: gi
above.2! That the primacy effect of Article 103 also extends to binding Secur

4 See ILC Study (n 1) para 328. -

15 ibid, paras 333, 334. See also R Liivoja, "The Scope of the Supremacy Clause of the T
Nations Charter’ (2008} 57 International and Comparative Law Quarterly 583, 597,

16 Pauwelyn, Conflict of Norms {n 9) 339.

17 Vienna Convention on the Law of Treaties (VCLT} (opened for signature 23 May 1969, cnt‘ﬁ
into force 27 ]anuary 1980) 1155 UNTS 331, Art 30{1).

18 There is no provision in the ILC Articles on State Responsibility thar explicitly giv
preclusive effect to Art 103. However, Art 59 of the ILC Articles provides that they are withoutp.
to the UN Charter. The ILC commentary to this article makes it clear that this provision was in:
precisely to cover Art 103, UN ILC, ‘Articles on the Responsibility of States for Internati
Wrongful Acts’(2001) UN Doc A/56/10, chap IV E 2, 365,

19 See ILC Study (n 1) paras 333-40.

2 See R Bernhardt, ‘Article 103’ in B Simma (ed), The Charter of the United Natioi
Commentary (Oxford, Oxford University Press, 2602) 1292; B Fassbender, “The United Nations'G
as Constitution of the Internationai Community’ (1998) 36 Columbia Journal of Transnatiotia
529.

21 Lee Liivoja, *The Scope of the Supremacy Clause’ {n 15) 585-89.
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incil resolutions has been confirmed by both doctrine and practice,?? as well as
he International Court of Justice {ICJ) in the Lockerbie case.23
th these preliminary remarks on Article 103 out of the way, we now turn to
mining the actual cases in which it played a key role. The first cases to be
alysed will be Al-Jedda before the House of Lords?* and Bebrami and Saramati
re. the Furopean Court of Human Rights.2s In both of these cases a grant of
ority from the Council to certain member states was interpreied by these states
nter alia allowing them to engage in preventative detention without judiciaf
ew, in Iraq and Kosovo respectively. We will then move on to cases before EU
uitts that concern targeted sanctions by the Council against individuals suspecred
fancing terrorism,

edda and Behrami

tine 2004 the Security Council adopted Resolution 1546 (2004), which was to
vide the legal framework for the continued presence of the coalition or
national forces (MNF} in Iraq after the occupation of the country came to an
6. In particular, the resolution independently granted to these forces some of
ghts that they enjoyed as occupiers under the law of armed conflict. The
ic right that concérns us here is the occupier’s power to preventatively detain
ns for security reasons, stipulated in Article 42(1) of the Fourth Geneva
ention:?? ‘The internment or placing i assigned residence of protected
ns may be ordered only if the security of the Detaining Power makes it
olutely necessary’, as well as in Article 78 thereof: ‘If the Occupying Power
ders it necessary, for imperative reasons of security, to take safety measures
rning protected persons, it may, at the most, sabject them to assigned
dence or to internment.’
ing under Chapter VII of the Charter, the Council decided:

the multinational force shall have the authority to take all necessary measures to
tribute to the maintenance of security and stability in Iraq in accordance with the
ers annexed to this resolution expressing, iter alia, the Iraqi request for the continued
ence of the multinational force and setting out its tasks, including by prevensing and
eIring terrorism.?® :

See IL.C Study (n 1} para 331.
Questions of Interpretation and Application of the 1971 Mountreal Convention avising from the
ricident at Lockerbie (Libyan Arab Jamabiviya v United States of America} (Provisional
res) [1992] IC] Rep 114, 126, para 42,
(Al-Jedda) v Secretary of State for Defence |2007] UKHL 58, [2008] 1 AC 332, [2008] 2 WLR
edda).
Bebrami and Bebrami v France, Savamati v France, Germany and Norway [GC] {App Nos
and 78166/01) 2 May 2007 (Behrami).
Security Council (SC) Res 1546 (8 June 2004} UN Doc S/RES/1546.
eva Convention Relative to the Protection of Civilian Persons in Time of War (adopted 12
249, entered into force 21 October 1950) 6 UST 3516, 75 UNTS 287 (Geneva Convention 1V},
UNSC Res 1546 (8 June 2004) UN Doc S/RES/1546, para 10 {emphasis added).
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The letters referred to by the Council were sent to it by the US Secretary of §i
Mr Colin Powell, and the then interim Prime Minister of Irag, Dr Ayad All
Both letters emphasised the ongoing security threats in Iraq and the need -t
them to an end. In particular, Mr Powell in his letter outlined the duties of the-
forces, stating that these ‘will include combat operations against membe
[insurgent] groups, internment where this is necessary for imperative reason;
security, and the continued search for and securing of weapons that threaten Ir
security.”2?

Under this authority, in October 2004 British troops of the MINF detaine
Al-Jedda as a security threat,3® The detention was authorised and period
reviewed by senior officers of the British army. Mr Al-Jedda challenged.
detention before British courts, relying on Article 5(1) of the European Conve
of Human Rights (ECHR) (the ECHR rights being reproduced in English la
virtue of the Human Rights Act 1998 (HRA)), which enshrines the right to
of person and does not allow for internment on security grounds.3! The Bri
Government opposed his challenge on two main grounds—first, that in
particular situation, the ECHR and the HRA did not apply extraterritorially
second, that even if they did, his internment was authorised by a binding resol
of the Security Council, which prevailed over Article 5(1) under the terms of &
103 of the Charter. The Government desisted from its first argument afte
House of Lords decided the Al-Skeini case, in which it established that the:
and ECHR do apply to persons detained by British forces in Iraq.32 However,
the High Court and the Court of Appeal, and ultimately the House of Lords, fo
against Mr Al-Jedda on the basis of Article 103. Let us now examine
Lordships’ ruling in detail. ;

Lord Bingham, who delivered the lead opinion, first dealt with Mr Al-
argument that Article 103 was inapplicable, since Resolution 1546 merely anu
ised the UK to detain persons considered to be security threats, but did not ob
to do so. He did not find that argument persuasive. Fle considered that both
practice and academic opinion clearly favoured. the applicability of Article 1
Council authorisations, as the importance of maintaining peace and security I
world could scarcely be exaggerated, and since authorisations have effecti
replaced the system of collective security that was envisaged by the drafters.?
Bingham then rejected the argument that Article 103 should not apply t
ECHR, due to the latter’s special character s a human rights treaty, as Articl

Emphasis added.

0 Al-Jedda (n 24) (Lord Bingham) paras 1-2.

3 Human Rights Act 1998 s 1(1){a}.

32 R (Al-Skeini and others) v Secretary of State for Defence [2007] UKHL 26, [2007] 3 WL
[2007] 3 All ER 685. For commentary on the decision, see T Thienel, ‘The ECHR in Iraq’ (200
Journal of International Criminal Justice 115, On the extraterritorial application of human
treaties, see generally M Milanovié, ‘From Compromise to Principle: Clarifying the Concept’ ¢
Jurisdiction in Human Rights Treaties” (2008) 8 Human Rights Law Review 411; F Cooman
Kamminga (eds), Extraterritorial Application of Human Rights Treaties (Antwerp, Intersentia, 2

3 AlJedda (n 24} (Lord Bingham) paras 33-34; (Lord Rodger} para 115 {concurring).
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s to all international agreements, thus allowing for no exceptions except in
&5 of conflict with a jus cogens norm,34
por Lord Bingham, the conflict between two fundamental interests—that of
ecting international peace and security on the one hand, and that of protecting
an rights on the other—was truly acute, since it was difficult to see how any
cise of the power to detain preventatively, however necessary for imperative
sons of security, and however strong the safeguards afforded to the detainee,
¢ do otherwise than breach the detainee’s rights under Article 5{1).35
td Bingham concluded that there was a genuine norm conflict berween a
rter obligation of the UK and Article 5(1) of the ECHR, and that the Charter
jgation must prevail:

_us there is a clash berween on the one hand a power or duty to detain exercisable on the
press authority of the Security Council and, on the other, a fundamental human right
itch the UK has undertaken to secure to those (like the appeliant) within its jurisdiction.
ow are these to be reconciled? There is in my opinion only one way in which they can be
conciled: by ruling that the UK may lawfully, where it is necessary for imperative
1sons of security, exercise the power to detain authorised by UNSCR 1546 and
ceessive resolutions, but must ensure that the detainee’s rights under article § are not
nged to any greater extent than is inberent in such detention.™s

tgh Lord Bingham affirmed the judgment of the Court of Appeal on the issue
cle 103, his opinion introduces an element of subtlety lacking in that of the
elow, evident in the somewhat cryptic italicised phrase in the quotation
. Yes, Mr Al-Jedda cannot complain solely because his detention was on
entative grounds, but his rights must not be infringed to any greater extent
s'inherent in such preventative detention. The exhaustive list of grounds of
n from Article 5(1) of the ECHR might have temporarily disappeared by
e of Article 103 of the Charter, yet not only does a kernel of Article §(1)
in'in that the detention must not be unreasonable, but security detainees have
ights under Article 5—to be informed of the reasons behind their arrest
€ 5(2)), to be able to challenge the lawfulness of their detention before a
(Article 5(4)) and to be compensated for any unlawful detention (Article
Judicial review of detention in particular would be a major departure from
nternment regime under the law of occupation, which allows for review by
administrative boards.?” This.is of course all between the lines of Lord
eham’s opinion—he says none of this explicitly, as the issue raised in the case
lely under Article 5(1) of the ECHR, not Article § {4),38 but other Law Lords
imilar hints.3? : '
I-fedda we can clearly see the presumption against norm conflict at work.
though Resolution 1546 did prevail over Article $(1) of the ECHR by virtue

i/-Jedda (n 24) (Lord Bingham) para 35,
d para 37.
id para 39 (emphasis added); (Lord Roger) para 118; {Barconess Hale) paras 125-26; (Lord
ellf'para 131 {concurring).
Art 43 of the Geneva Convention IV (n 27).
e also Al -Tedda (n 24) (Lord Rodger) para 46.
Jedda (n 24) (Baroness Hale) para 126; (Lord Carwell) paras 130 and 136,
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of Article 103 of the Charter, it did so only to the extent inherent in preve
detention. Even in cases of genuine norm conflict, especially those involving |

rights, the scope of the conflict will be minimised through interpretation. Q9

methods of conflict resolution and avoidance could have been applied by th
in Al-Jedda, but they were either not relied on by the parties or were not
Lordships’ liking. We will come to some of these below, but first we must:
the Bebrami and Saramati case before the European Court of Human Rights.4
case was in effect Al-Jedda’s sibling, not only becaunse they raised much thé
issues, but also as the litigation in the two cases ran in parallel: the lower ¢
Al-Jedda ruled first, then the European Court decided Bebrami, and fmal
House of Lords dehvered its own judgment in Al-Jedda.

Bebrami and Saramati were two joined cases filed against several states p
pating in KFOR, the NATO-led peacekeeping mission in Kosovo.*! In Behmm
applicants were the family of a boy who had died while playing in an unm,
field saturated with undetonated cluster bombs. They alleged that the respo
state had the positive obligation to secure the right of the victim, which it faile
fulfil. The Saramati case is of more interest to our present discussion, as.its
closely follow Al-fedda. The applicant was preventatively detained by the 'k
commander, as a security threat to the international presence in Kosovo, wi
recourse to judicial review of his detention. KFOR based its power o dety
Security Council Resolution 1244 (1999), which authorised ‘Member State
relevant international organisations to establish the international security p
in Kosovo ... with all necessary means to fulfil its responsibilities.™*2 As in AL
the applicant based his claim on Article 5 of the ECHR.

The European Court’s approach to the case was completely different from h
British courts in Al-Jedda. The Court said nary 2 word about norm confli¢
mentioned Article 103 of the Charter only in passing,** even though. i
extensively relied on by the respondent states.** It disposed of the case on. g
of attribution, ruling that the impugned acts could not be attributed.
respondent states, but solely to the United Nations. It first reasoned th
Security Council was, by Resolution 1244: '

delegating to willing organisations and members states ... the power to establ]
international security presence as well as its operational command. Troops in tha
would operate therefore on the basis of UN delegated, and not direct, command.#?

That notion of delegation would prove to be crucial in the Court’s attrib
analysis:

40 See also the later case of Berié v Bosnia and Herzegovina (App Nos 36357/04 et al) EC
October 2007 where a Chamber of the Court ruled, relying on Behrami, that the acts:
international High Representative in Bosnia were attributable to the UN.

4t Case noted in P Bodeau-Livinec, GP Buzzini and S Villalpando, ‘Bebrami and Bebrami
Saramati v France, Germany and Norway—International Decisions’ (2008) 102 American J
International Law 323.

42 UNSC Res 1244 (19 June 1999) UN Doc S/RES/1244 op para 7.

43 Bebrami (n 25) paras 26 and 147,

#1 ibid, paras 97, 102, 1086, #13.

45 ibid, para 129,
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thile Chapter VII constituted the foundation for the above-described delegation of UNSC
ity powers, that delegation must be sufficiently limited so as to remain compatible
1 the degree of centralisation of UNSC collective security constitutionally necessary
er the Charter and, more specifically, for the acts of the delegate entity to be

teributable to the UN.%

e, in the Court’s view, attribution depended upon ‘whether the UNSC retained

imate authority and control so that operational command only was delegated.’*?

-examining the conditions it thought were necessary for a lawful delegation of
ouncil’s power the Court found this test to be met,*® and concluded that

OR:‘was exercising lawfully delegated Chapter VII powers of the UNSC so that

mpugned action was, in principle, “attributable” to the UN.# Since the
tions in question were not attributable to the respondent states, but to the UN,
is not itself a party to the ECHR, the Court found that the applications were
patible with the Convention due to lack of jurisdiction ratione personae.s0
he attribution issue in Bebrami was, in my view, clearly wrongly decided. A
iiled account of why this is so is for elsewhere.*! For our present purposes,
¢. it to say that the Court mixed up two entirely separate questions—the
wation of powers by the Security Council and that of State responsibility. The
| may or may not have delegated some of its powers to KFOR, but it is its
etive control over KFOR (or, indeed, the lack thereof) that is dispositive for
ution.s2 The Court, mofeover, found some support for its attribution analysis
ly in the work of a single author,5? and it failed to discuss or even acknowledge
therwise unanimous contrary authorities, ranging from the legal opinions of
UN itself, to those of the ILC and of numerous scholars, to the effect that the
nnot be responsible for the acts of troops over which it does not have
onal control.5* Finally, the Court’s decision produces unacceptable results as
trer of policy, as it allows States to retain control over their armed forces in

ibid, para 132,

ibid, para 133.

ibid, paras 134-40.

Bebrami {n 25) para 141,

ibid, paras 144-52.

Sce M Milanovié and T Papié, ‘As Bad As It Gets: The European Court of Human Rights’
L and Saramati Decision and General Intemamonal Law’ (2009) 58 International and Compara-
- Quarterly 267,

Sée Draft Art 5, UN ILC ‘Draft Articles on Responsibility of International Organizations’ (2004),

& AJS9/10, chap V at 99,

D Sarooshi, The United Nuations and the Development of Collective Security: The Delegation

UN Security Council of its Chapter VII Powers (Oxford, Clarendon Press, 1999) 163-66.

Sec eg, Eumpean Commission for Democracy through Law (Venice Commission), *Opinion on
Rights in Kosovo: Possible establishment of review mechanisms’ {11 October 2004) No

(4, CDL-Ad {2004) 033, at 18 para 79; R Wolfrum, ‘International Administeation in Post-

ct:Situations by the United Nations and Other International Actors’ (2005) 9 Max Planck
k-of United Nations Law 649 3 A Paulus, *Article 29 in B Simma (ed), The Charter of the
lations—A Contmentary (Oxford, Oxford University Press, 2002) 542, MN 9; | Frowein and N
Article 427 in B Simma (ed), The Charter of the United Nations—A Commentary (Oxford,

University Press, 2002) 759 MN 29; ¢f Amerasinghe, Principles of the Institutional Law of

stional Organizations, Cambridge Studies in International and Comparative Law 36, 2nd edn
dge, Cambridge University Press, 2005) 403; ] Cerone, ‘Minding the Gap: Outlining KFOR

untability in Post-Conflict Kosovo' {2001) 12 European Journal of International Law 469, 486,




340 Marko Milanovic

peacekeeping operations, instead of putting them at the disposai.of ﬂﬁ UN,.a
the same time allows them to blame the UN for any of lthelr actions.*

There can thus be little doubt that the Court’s artrlbilmon reasoning in Bebr
entenable.’s Yet, how can we explain the very obvzoysness of th(? flaws 3§
Court’s decision? In my view, there is at least one posmble. explanat.lon‘—w at
Court said in its decision is conditioned above all by the things t.hat it did not
to say. The issue that it wanted to avgid the most was prec:lsei)lz that of
conflict and the pre-emptive effect of Article 103 {_)f the Charter. it did notilzt wo
not, say that Resolution 1244 prevailed over Article 5 of the ECHR,‘ as t eB
courts did in Al-Jedda. For the European Cour.t, the ECHR is the “constitut
instrument of European public order’,57 of which tt{e ‘Cogrt itself is t}‘le ultir
guardian. Accepting in Bebrami that fifteen States sitting in the SEFU[‘]tY ot
could whisk away this ‘constitutional instrument” on the.bams of Article 103
have created a precedent capable of abuse in a not-so-distant futl‘Jre. (f)n th o
hand, the Court also did not want to openly. defy the Council or inter erehv.v?t
Chapter VII system and peacekeeping-operatlor}s such as Kosov({{)—sylmpé\t ise
the applicants it might, but rule in their favour it would not. An iso 5 e Court
up with its strained attribution to the UN r.ationale, which so l:«'e its imme
problems—it not only avoided a norm conflict, but also what the Court sa

conflict of constitutional importance.

Kadi

We now turn to the Court of First Instance of the European Cvommumtlves
which decided several cases on sanctions imposed by the Security Councxl:-g_
suspected terrorists and their supporters. The most_ﬁotablfa 'of these E};‘Seﬂ
Kadi.5® The background to the case concerns the sanctions orlgmaiiy. establis
the Security Council in its Resolution 1267 (1999) against the Tahtian. re
Afghanistan. The sanctions regime was expalndt?d by Subsequeqt TS0 unosx:l to
Al-Qaeda network and persons associated Wllth it.? The Council set upfa a
Committee as its subsidiary body to monitor the implementation of sa

55 The issue of astribution was also raised in Al-fedda (n 24})_ bef()rel tl;]e Hous; ofoll:](:ird_

Bebrami (n 25) was decided. Tht}t1 I-lIouse refused to fc;llo:; iﬁcﬁ;’fa:z; Illr;[t)(la; abi;at \ :C{?'ﬁ;eggsgad d
i i rag context, as it wi ,

i:-lllllg lv):f;:l)l?f)(i:roﬁ:i?cﬁfsr;tca?lsit}nfgrethe Kbu Ghra’ih torture scandal. The House mana_ge% mdajvc?'l:‘:i-'
on Bebrami not by holding that it was wrongly decided, but by (n?t entirely persuasively) disting
it on the facts. See more Milanovi¢ and Papic, ‘As Bad As Ir Gets (n‘Sl). o Bebrami

36 See also P Bodeau-Livinec, GP Buzzini and_ S V:llal;_)a_ndo,, Bebrcmz'u a3nl AeS 14 e
Saramati v France, Germany and Norway—International Decisions (n41) .3 SLI : ; atli':,c Ju
1T 13- o b Kol Righs Wihout Remedies: The Eucopes

] iewr 151, —65; noll, ' : ]

gaﬁzﬂg }éllgl;;stlr;g tlt){lil{r:;n Rights Gap in Kosova® (2008) 68 He:de!_berg !rc;urficltjlqu Inti:er:gt:
431; K Mujezinovic Larsen, ‘Attribution of Conduct in Peace Operations: The “Ultima |
Consrol” Test’ (2008) 19 European Journal of International Law 509.

57 Behrawmi (n 25) para 1435, ‘ )
38 CZs;a%I;{S/OI)I?adi v Council and Commission [2005] ECR-II 3649 (Kad.f' CFI), a
59 See generally C Lehmardt, European Court Rules on UN and EU Terrorist Suspect:l

ASIL Insight (31 January 2007) www.asil.org/insights/2007/01/insights070131 html,
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ich did so by maintaining lists of suspected terrorists. Member states were

sbliged to enforce sanctions against these listed individuals,

aving this sanctions regime in view, the member states of the Eurcpean Union
60 decided that instead of implementing this regime individually in their
pective domestic legal systems, they should do so through the mechanisms of the
. The EU Council thus adopted several common positions, as well as Regulation
881/2002 implementing the sanctions regime.5! Annexed to the Regulation was
list of persons whose funds were to be frozen, on the basis of the lists made by
Sanctions Committee of the Security Council.2 As Community law, the
lation had direct effect in the legal orders of the member states, and rook
dence over any contrary domestic legislation.
assets of the applicant in Kadi were frozen in this manner. He complained to
Fl, asking the Court to annul the implementing Regulation on the grounds
it violated his fundamental human rights, as protected by primary EU law
at, under long-standing Jurisprudence, protects as general principles a corpus of
amental rights, including the rights enshrined in the ECHR), including the right

1 fair hearing, the right to property and the right to judicial review.53 One of his
rguments was that:

‘Flhe Security Council resolutions relied on by the [EU] Council and the Commission do
onfer on those institutions the power to abrogate those fundamental rights withour
ifying that stance before the Court by producing the necessary evidence. As a legal
rder independent of the United Nations, governed by its own rules of law, the European

on must justify its actions by reference to its own powers and duties vis-3-vis
ividuals within that order.s

mport of this argument cannot be overemphasised, as it challenges the most
ental operating assumption of Article 103 of the Charter. Like any rule of
archy (or something closely resembling one), it can only prevail over a norm
clr is a part of the same legal order. As the US Constitution is the supreme law
n.the US legal system, but not in the legal orders of France or China, so is
03 of the Charter superior law only in the international legal system.
ding to Kadi’s argument, however, he was entitled 1o human rights protec-
under EU law, and that legal order ‘was independent of the United Nations.’
ecurity Council resolution could not prevail over these rights, as it could not
ate this independent legal order. This, as we shall see, was one of the main
s of the Advocate-General’s opinion in Kadi, as wells as the decision on
-of the European Court of Justice (EC]), to which we will turn shortly.

urely as a matter of convenience, the terms European Union and European Community (EC) are
changeably throughout this paper, as will EU law, EC law and Comenunity law.
uncil Regulation (EC) 881/2002 imposing certain specific restrictive measures directed against
| persons and entities associated with Usarna bin Laden, the Al-Qaida network and the Taliban,
epealing Council Regulation {EC) No 467/2001 prohibiting the export of certain poods and
0. Afghanistan, strengthening the flight ban and extending the frecze of funds and other
fesources in respect of the Taliban of Afghanistan [2002] O L1339,
tinex to Council Regulation (EC) 881/2002 (n 61),
adi CFI (n 58} para 59.
Kadi CFI (n 58) para 140.
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Thus, before the Court was a much more fundamental question thas
resolution of a single norm conflict—that of the relationship berween ¢
international law and EU law.65 Oaly if the Court found that the two legal
were one, even though to a great extent autonomous, could it entertain th
103 argument, It went on to do just that, finding that obligations undert
Charter prevail over any other obilgatmns under EU law.%8

The Court then proceeded to examine the lawfulness of the contested Regui
It found that the Regulation was merely implementing Security Council resola
and that neither the member states nor the EU institutions had any auton
discretion in that regard.¢? In particular, they could neither directly alter the
of the resolutions at issue, nor set up any mechanism capable of giving rise
alteration.s% If the Court were to review and annul the Regulation as violati
human rights, that would necessarily mean that the resolutions, which the
tion was implementing, were so violative, and thar the Court would be exer
indirect review of a Security Council decision, a competence that both me
states and EU institutions denied it had.s?

The Court agreed, with the proviso, however, that it could indirectly reviey

the lawfulness of the resolutions of the Security Council in question with regard
cogens, understood as a body of higher rules of public international law bindin
subjects of international law, including the bodies of the United Nations, and from.
no derogation is possible.”®

If the Council’s resolutions failed to observe the norms of jus cogens, h
improbable that might be, ‘they would bind neither the Member States o
United Nations nor, in consequence, the Community.’”!

The Court then proceeded to conduct this limited form of review,
unsurprisingly ended up being deferential to the Security Council.?> Althoug
Court—with very little support—gave a very broad reading to jus cogens
considered that human rights such as the right to property or the right of ac
a court fall within that category, the limitations on the applicant’s right
justified, as they were inherent in the rights themselves as guaranteed b
cogens.” If anything, the judgment demonstrates the limited utility of jus cog
a mechanism for conflict resolution, even in instances in which a court is pre
to broadly construe this body of norms.

ibid, para 178.

ibid, paras 181-95.
ibid.

ibid, paras 213-14.
ibid, paras 216-17.
ibid, para 226,

ibid, para 230,

ibid, para 231.

ibid, paras 231, 238.
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fic Methods of Avoidance and Resolution

ve have seen, the cases presented above either employ or hint at several methods
jorm conflict avoidance and resolution in addition to Article 103 of the Charter.
with jus cogens, Article 103 creates incentives for courts to avoid norm conflicts
d reliance on Article 103 itself} when they can, especially when ‘constitutional®
és are implicated, such as the protection of human rights. Even when a genuine
flict truly exists, as in Al-Jedda, courts will attempt to minimise its impact
sugh interpretative means.
Kadi, we have witnessed both the application of Article 103 and what can be
d the testing of the external validity of a Security Council resolution, ie the
ew of its compatibility with the one body of international law that the Council
not override, jus cogens. Surely there is no great controversy in saying that a
rity Council resolution ordering states to torture suspected terrorists would be
id, due to a conflict with a peremptory norm. But the Security Council would
adopt such a resolution. States can be subtle, even if, or particularly if they
1 to limit the rights of individuals, and the likelihood of them being foolish
gh to openly adopt norms contrary to jus cogens is nil, We have thus learned in
i:that such review of external validity as exercised by the CFI is of little
‘tical use, as the Council resolution will survive this review even when the court
ongly) reads the conltent of jus cogens expansively.” Or, if we take Al-Jedda as
example, if the House wished to review the external validity of Resolution
6,75 it could have come to no other conclusion than that the resolution is valid,
‘the prohibition of preventative detention certainly does not qualify as jus
s, it for no other fact than that internment is expressly allowed in armed
fict.7¢ It is only if the concept of jus cogens is stretched to the breaking point
t could potentially be used to invalidate a Security Council resolution. In my
his neither should nor is very likely to happen.””
; there is no cogent legal reason to test Security Council decisions solely on
external validity. The Council is not some sort of global sovereign, a prince
i legibus solutus. It is an organ of an international organisation, the UN, and
owers are necessarily limited by that organisation’s constitutive instrument, the

As IC] President Higgins recently stated in relation to jus cogens, ‘{tJhe examples {of such norms)
Kely to be very, very few in number.” R Higgins, ‘A Babel of Judicial Voices? Ruminations from the
- (2006) SS International and Comparative Law Quarterly 791, 801, For a much more expansive
i the role of jus cogens in limiting the Security Council, see A Orakhelashvili, ‘The Impact of
mptory Norms on the Interpretation and Application of Unltcd Nartions Security Council Resolu-

20035) 16 Enropear: Journal of International Law 59.

Eord Bingham did indeed briefly mention that Security Council resclurions could not override
‘Jus cogens—see Al-fedda (n 24) (per Lord Bingham) para 35.

See also M Wood, “Second Lecture: The Security Council’s Powers and their Limits’, Lauterpacht
5, University of Cambridge (8 November 2006) www.lcil.cam.ac.uk/Media/lectures/pdf/
iérsch_lecture_2.pdf {tast accessed 30 June 2009} para 50.

As one author put ir, ‘one of the major threats posed to the concept of jus cogens is the tendency
ie- of its most fervent supporters to see it everywhere.” See A Bianchi, ‘Human Rights and the
of Jus Cogens’ (2008} 19 Eurapean Journal of International Law 491, 506.
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adison.t? The Court there asserted its power to review the constitutionality of the
«ts of the other branches of the US government, without any explicit basis in the
titution’s text.#* That does not mean that the mere assertion of such a power
e Court was enough to actually establish it—what truly mattered was that this
to authority was accepied by the other actors concerned, and gradually
ame an entrenched and uncontested (if not uncontroversial) feature of the

Charter.”® That treaty cannot be plausibly interpreted as granting the Councj
power to do whatever it wishes. There can be no doubt that, as a matte
substantive law, a decision of the Council, which is ultra vires and contrary e
Charter has no binding force.”?

Thus, the internal validity of a Council resolution against the Charter can als
tested. When it comes to human rights in particular, a persuasive argument ¢a
made that the Council is Charter-bound to conform to certain human rights
which are not limited just to those norms belonging to jus cogens. A te
argument would be that Article 24(2) of the Charter requires the Council to/ac
accordance with the Purposes and Principles of the United Nations’, while
1(3) provides for ‘promoting and encouraging respect for human rights a
fundamental freedoms for all without distinction as to race, sex, languape
religion’ as one of the purposes of the UN.#0

That there is no principled reason for rejecting review of the internal validii
Council decisions does not mean that there are not severe practical difficult
doing so. First, the Charter does not specify in any way the human rights that
serve as a check on the Council’s power.8! Secondly, any review of a Co
decision, especially in the context of Chapter VII, would have to be defer
both as to the Councils determination that a threat to the peace, breachio
peace or act of aggression exist, and as to what measures are appropriate
with this situation. Finally, and most importantly, the main problem is not wi
substantive position that an ultra vires resolution of the Council is invalid, biz
the claim of authority to exercise judicial review. In other words, the fundam
question is who will be the judge of whether a Security Council resolution
accordance with the Charter.#? The Charter itself does not say that the ICJ-or
other court, international or domestic, has the power to do so. On the other:
the Charter does not say either that the Security Council only and exclusivel
be the judge of its own powers. Though Council resolutions cannot be subj
such to a specific action for annulment, they could still be challenged mc1der1ta:
other judicial proceedings. :

This dilemma is of course familiar to any student of constitutionalism: T
Supreme Court, for example, was faced with the exact same question in Marbu

he same could eventually happen in the international system, yet that is by no
is a certainty. The ICJ or some other court might assert its authority to decide
he validity of Security Council resolution, but that does not mean that this
will be accepted by states and by the Council. So far, the IC], in particular,
efrained from attempting such a Marbury moment.?s In two cases—Lockerbie
Genocide—the parties’ arguments presented it with an opportunity to review a
urity Council resolution. In both cases the Court gave this opportunity a pass,86
ugh in their individuals opinions some judges expressed their views both for and
st judicial review.8? The closest we have come to Marbury before any
national court was in the Tudié case®® before the Appeals Chamber of the
national Criminal Tribunal for the former Yugoslavia (ICTY), established by a
apter VII resolution of the Security Council. In that case, the first ever decided by
CTY, the defendant challenged the Tribunal’s legality, clalmlng that the Council
ot have the legal power to establish a judicial body.®? The Trial Chamber held
it did not have jurisdiction to pronounce on the legality of the ICTY’s
blishment, as it could not review a decision of the Council.?® The Appeals
mber, on the other hand, ruled that as a part of its inherent compétence de la
npétence it did have the power to enquire about its own legality, and (unsurpris-
found that the Council did indeed have the authority under the Charter to
tablish the ICTY.?!

t, Tadi¢ did not provoke a Marbury moment. The Appeals Chamber was
ng with a very specific issue, a challenge to its own legality. No other court so
has reviewed the internal validity of any Council resolution. Though Tadié
ins an important precedent, whether it will be followed or not remains to be
~Courts will generally find arguments based on the internal validity of a

S

* :Marbury v Madison, 5 US (1 Cranch) 137 (1803).
4. ibid, para 7,
See 5 Chesterman, ‘An International Rule of Law?* (2008) 56 American Journal of Comparative
31, 351-54.

See more B Martenczuk, ‘The Security Council, the International Court and Judiciat Review:
Lessons from Lockerbie?” (1999) 10 European Journal of International Law 517 Alvarez,
ging the Security Council’ {n 82).

See Lockerbie {n 23) [1998] ICJ Rep 115; Application of the Convention or the Prevention and
ment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro); Ocder of §
93 [1993] IC] Rep 3; Order of 13 September 1993 [1993] 1CJ Rep 325

Y Prosecutor v Tadié (Appeai on Jurisdiction) ICTY IT-94-1-AR72 (2 October 1995). See also
ccitor v Kanyabashi {Decision), ICTR 96-15-T (8 June 1997).

ibid.

Prasecutor v Tadi¢ {Decision on the Defence Motion on Jurisdiction in the Trial Chamber of the
rational Tribunal) ICTY IT-94-1-AR72 (10 August 1995).

Tadi¢ {n 88) paras 18-22.

7 Sec D Bowett, “The Impact of Security Council Decisions on Dispute Settlement Proce
{1994) 5 European Jowrnal of International Law 89, 92-93 (stating that '[t]he Council dec
binding only in so far as they are in accordance with the Charter.”)

7 See ILC Study (n 1), para 331: *Since obligations for Member States of the United Nati
only derive out of such resolutions that are taken within the limits of its powers, decisions ultra"ﬂg
not give rise to any obligations to begin with.”

B0 See penerally D Akande, 'The International Court of Justice and the Security Coum:ll
Room for Judicial Control of Decisions of the Political Organs of the United Nations?” (199
International and Comparative Law Quarterly 309; A Boyle and C Chinkin, The Mak
International Law (Oxford, Oxford University Press, 2007) 230.

#1 See J Schott, ‘Chapter VIE as Exception: Security Council Action and the Regulative]
Emergency’ (2007) 6 Northwestersn University Journal of International Human Rights 24, 119222

82 See more TM Franck, “The “Powers of Application”: Who Is the Ultimate Guardiand:o
Legality?” (1992) 86 Amerxcaﬂ Journral of International Law 83; JE Alvarez, ‘Judging the- Sec
Council” (1996} 90 American Journal of International Law 1.
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resolution unattractive, and that especially goes for domestic courts. To
Al-Jedda as an example, if the appellants had actually made such an argume
they had not) and contested the validity of Resolution 1546, it would still ha
most unlikely for national judges to become the avant-garde of international [z
assuming for themselves the power to review Chapter VII decisions of the Se
Council. Moreover, it should also be noted that the review of Council resoi'
by domestic, as opposed to international courts, would in essence amount
review of UN acts by its individual member states. Though in principle un
tionable, this could still in practical terms potentially spell disaster for the sy
collective security established by the Charter.?2

The possibility that courts will start reviewing decisions of the Councd refa
soon is not to be excluded. The more the Council impinges on human right
more invasive it becomes, the greater the remptation for courts will be
because of the very limited scope of jus cogens, because of the lack of specif;

human rights constraints on the Council in the Charter itself, and because of

large deference that would be due to the Council in any case involvin

maintenance of international peace and security, even if a court was willing
entertain a challenge to the external or internal validity of a Council resolistio
would be most unlikely that such a challenge would succeed.?*

The review of external validity of Council resolution against jus cogens an
review of their internal validity vis-a-vis the Charter are at the same time .t
both conflict avoidance and of conflict resolution. An apparent conflict betw:
resolution and some other norm of international law is avoided, because a's
conflict between the resolution and either the Charter or jus cogens is resol
the latter’s favour. Now, however, it might be helpful to advance another int
tative mechanism of conflict avoidance. This mechanism has thus far not
explicitly used by courts, though this may change, since it provides more prac
avenues for the effective protection of human rights than theories of judicial

As we have seen above, some Security Council resolutions use excep
broad language. For example, Resolution 1546 at issue in Al-Jedda gave the
‘the authority to take all necessary measures to contribute to the mainterias
security and stability in Iraq’, while Resolution 1244 at issue in Bebram
Saramati authorised ‘Member States and relevant international organization
establish the international security presence in Kosovo ... with all necessary-m
to fulfill its responsibilities.’®* Should Article 103 of the Charter truly atta
these kinds of vague phrases, with the effect of prevailing over contrary treati
denying individuals some of their basic rights? Should open language such

2 See Wood, “The Security Council’s Powers and their Limits’ {n 76) para 64.

* In a smular vein, see A Bianchi, ‘Assessing the Effectiveness of the UN Security
Anti-Terrorism Measures: The Quest for Legitimacy and Cohesion’ (2006) 17 Euwropean
International Law 881, 912-14. :

#4 See also Wood, {n 76) para 6 (stating that ‘it would be difficult to conceive of circui
arising in praciice that c.ouid raise serious doubts about the legality of the Council's actions.’} Bt
Happold, *Security Council Resolution 1373 and the Constitution of the United Nations®
Leiden Journal of International Law 593, 607 (arguing that Resolution 1373 is ultra v1res)

%5 UNSC Res 1244 (10 June 1999} UN Doc S/RES/1244 op para 7.
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essary measures’ and ‘all necessary means’ be read as encompassing everything
anything that the authorised states might want—say preventative detention
jout recourse to judicial review—thus trumping the very clear and detailed
visions of human rights treaties, like Article 5(1} of the ECHR? Surely not. It is
hing to say that the phrase ‘all necessary means’ has in practice developed as
appropriate diplomatic euphemism for the use of military force, but it cannot be
ausibly read as an absolution from all human rights constraints that do not
lify as jus cogens.®® The Charter may give the Council the power to override
pally valid treaties, and even custom, but this power is by definition exceptional.
nother words, the Council truly wishes to derogate from otherwise applicable
an rights guarantees, it must do so clearly and explicitly, and it and i
mbers must consequently bear the political responsibility for such an action.
/hat T am advocating, therefore, is for the creation of a rebuttable interpretative
sumption supported by a clear statement rule—Security Council resolutions
uld be interpreted as far as possible to be compatible with human rights, as well
vith other rules of general international law, in the absence of a clear statement
by the Council to the contrary. Such a presumption is warranted by several
siderations of policy and principle. First and most generally, by the presumption
nhst norm conflict in international law.7 Secondly, by the indisputable fact that
Security Council was not created as a global legislator,”® a quick and dirty
stitute for the ordinarylinternational law-making process via treaty or custom.??
a body with the singular and extremely important mission of safeguarding
rnational peace and security, but despite its apparent omnipotence and the
ad exercise of its powers, as for instance in the quasi-legislative Resolution
100 jts role is limited. The legally binding norms that it may create and to
¢h the Charter grants priority are stll conditioned upon that mission of
ntenance of peace.’®’ Important as that mission undoubtedly is, it is not a
ice to the Council to ignore the rest of international law.
hirdly, reading the Council’s resolutions so that they are compatible with states’
an rights obligations is consistent with the Council’s own statements on the
. For example, in Resolution 1456 (2003), the Council, working at the level
dinisters of Foreign Affairs, affirmed that *States must ensure that any measure
n to combat terrorism comply with all their obligations under international
in particular human rights, refugee and humanitarian law.’192 The Council

See Liivoja (n 15) $89.

See generally Pauwelyn, (n 9) 24044,
i See generally M Fremuth and | Griebel, ‘On the Security Council as a Legislator: A Blessing or a
¢ for the International Communiry?’ (7007) 76 Nordic fournal of International Law 339; B
ling, “The Ultra Vires Character of Legistative Action by the Security Councif’ (2005) 2
nationial Organizations Law Review 337,

See also 1 fohnstone, ‘Legislation and Adjudication in the UN Security Council: Bringing Down

iberative Deficit’ (2008) 102 American Journal of International Law 275, 299-300; Boyle and

n, The Making of International Law (n 80) 113-15.

UNSC Res 1373 {28 September 2001} UN Doc S/RES/1373.

See also Wood, ‘The Legal Framework of the Security Council’ (n 4) para 23 et seq.
- UNSC Res 1456 (20 January 2003) UN Doc S/RES/1456 op para 6.
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should not be taken to have departed from a commitment that it 1tself
promulgated without clear evidence to the contrary.

Fourthly, as important as are peace and security,103 they are not a pri
important than human rights (and vice versa). These rights are not:
privileges granted to individuals by generously disposed states, but rights whi
inherent in the individuals’ own dignity as human beings that cannot ¢
sacrificed at the altar of security by overly eager states.

Finally, states to which an authority is given by the Council will natural]y Y
interpret that authority broadly, as is the case with preventative detention;
no indication, for example, that the Council truly wished to authorise unre
military detentions in Kosovo by Resolution 1244, as was argued by
member states. A presumption can help curtail this tendency, thought
eliminate it altogether. -

Interpretative presumptions of this sort are ubiquitous in domestic law: an;
have a pride of place in the human rights sphere. Perhaps the best examples:
had in the public law of the United Kingdom. Not only is a presumption fa
compatibility of legislation with human rights now laid down by statute, i
3 of the Human Rights Act 1998,794 but courts have for constitutiona
applied such presumptions independently of the HRA and the ECHR. Ag
Hoffmann put it:

Parliamentary sovereignty means that Parliament can, if it chooses, legislate con
fundamental principles of human rights. The Human Righes Act 1998 will 5o
from this power, The constraints upon its exercise by Parliament are ultimately
not legal. But the principle of legality means that Parliament must squarely corifrg
it is doing and accept the political cost. Fundamental rights cannot be over
general or ambiguous words. This is because there is too great a risk thae
implications of their unqualified meaning may have passed unnoticed in the dé
process. In the absence of express language or necessary implication to the cont
courts therefore presume that even the most general words were intended to be:si
the basic rights of the individual. In this way the courts of the United Kingdom
acknowledging the sovereignty of Parliament, apply principles of constitutional
different from those which exist in countries where the power of the legisiat
expressly limited by a constitutional document, 195

Note that it has been an axiomatic assumption of English constitutional:|
Parliament is sovereign and capable of doing as it pleases with human rights

93 See, eg, Behrami (n 25} paras 14849, where the European Court affirms the ‘imperati
the UN of safeguarding international peace and securiey.

W4 (On the strength of which see especially Ghaidan v Godin-Mendoza {2004] UKHL 30
AC 557 paras 44 et seq (Lord Steyn).

W05 Ry Secretary of State for the Home Department, ex p Simmms [2000] 2 AC 115 at
Hoffmann). :

06 See A Dicey, An Introduction to the Study of the Law of the Constitution (London
1959) 39-40; “The principle of Parliamentary sovereignty means neither more nor less than this
that Parliament ... has, under the English constitution, the right to make or unmake any laww
and, further, that no person or body is recognised by the law of England as having a right to oves
set aside the legislation of Parliament.”
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the interpretative presumption exists notwithstanding Parliamentary sover-
ty.197 All the more reason to apply such a presumption to the Security Council,
ich is, most certainly, not a sovereign in the likeness of Parliament.10¢
milarly, in the United Startes, the Supreme Court recently had the opportunity to
ide on the habeas corpus rights of detainees in Guantanamo Bay. Inter alia, it
ked a clear statement rule, holding that ‘Congress should “not be presumed to
-effected such denial [of habeas corpus relief] absent an unmistakably clear
tement to the contrary”.”10?
he foregoing discussion should not be taken as a facile application of some
estic law analogy to international law. As well noted, such analogies can be
re misleading than enlightening’. 19 In this case, however, the basic ideas are the
. A rebuttable interpretative presumption of this type can clearly be a useful
od for avoiding conflicts of norms arising from competing {constitutional)
iderations—the Charter and peace and security on the one hand, and human
ghts on the other.!!! To take the facts of Bebrami and Saramati as an example, it
ild have been a much better tool of avoidance for the European Court than its
gided theory of attribution. Why should, after all, the phrase ‘all necessary
ans” be read as authorising preventative detention without any judicial review?
edda, on the other hand, is more difficult. Though the Council again used
e language of authorisation, it did tie it to the two letters annexed to
lution 1546, which did expressly mention internment on security grounds.!!2
t could be plausibly asserted that the presumption has been rebutted and that
lear statement rule is satisfied. On the other hand, as we have seen above, the
se of Lords nonetheless narrowly interpreted this authorisation, in essence
ding it as dispensing solely with the exhaustive numeration of grounds of
itiont in Article 5(1) of the ECHR.
‘conclusion, a clear statement rule is not a magic bullet. } will not be able to
1 all situations of conflic—for instance, it would have been of little use in
; where the Council made its intentions perfectly clear. It is, however, necessary
hannelling through law the great powers that the Security Council rightly has,
advancing the (at the moment undoubtedly aspirational) international rule of

See also R v Secretary of State ex ¢ Pierson [1998] AC 539, 575D (Lord Browne-Wilkinson).
he House of Lords likewise employs a clear statement rule in instances of apparent norm conflict
UK law and EU law, with priority being given to the lacter in absence of an express statement of

ment to the conirary, See Macarthys Led v Smith [1979] 3 Al ER 325, 329 (Lord Denning}.

Boumediene v Bush No 06-1195, 553 US (2008), slip op at 7, citing Hamdan v Rumsfeld, 548

387 (2006) 575, See also Kent v Du.!'les 357 US 116 (1958) (narrowly interpreting a statute relied on
he Executive to refuse issuing a passport ©0 a suspected Communist, fmdmg that Congress can
he constitutionally protected right to free movement only if its does so in explicit terms),

‘See Wood (n 76) para 58 (quoting E Lauterpacht, ‘The Legal Effect of Hlegal Acts of International

ions’, in Cambridge Essays in International Law—=Essays in bonouwr of Lord McNair (London,
965) 88 ).

also Bianchi, ‘Assessing the Effectiveness of the UN Security Council’s Anti-Terrorism

s” (n 92) 916: ‘[R]arely would one need to constrrze human rights obligations as conflicting with

-terror measures, A presumption of consistency of the latter with human rights obligations,

e may add—all the more so with regard to peremptory norms, seems a perfectly viable

tive tool to guarantee the required degree of consistency of $C resolutions with the international

der.’
UNSC Res 1546 {8 June 2004) UN Doc S/RES/1546 Annex p 11.
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‘haps the most important insights from examining the practicalities of norm
ict can be gained in relation to Article 103 of the Charter. There, the tension
en the integrationist commitment to general international law and the
ntially fragmentationist commitment to human rights is the most palpable.
.the most dedicated adherent of the UN Charter can appreciate the potential
buse inherent in the Security Council’s wide discretion. That discretion might
ight not get reviewed by courts in the future. More importantly, it can be
iled through the use of interpretative presumptions, without stretching the
ionship between general international law and human rights to a breaking
There is nothing extravagant or earth-shattering in requiring the Council to
gate from human rights clearly and unambiguously if and when it wishes to do
uch a request is good enough for democratically elected legislatures such as
ress or Parliament, surely it must be good enough for the Security Council.
When it comes to Kadi, while some general international lawyers have applauded
- CFI's ruling that EU law is part of a unified international legal order,122 the
ion of most EU lawyers,'?3 as well as that of the ECJ itself, has been quite
erent. Both the opinion of Advocate General Maduro'?* and the appellate
gment of the EC] in Kadi'? held that EU law is a constitutional legal order
ependent from international law and the UN Charter, and that only this
titutional order can define how the norms of other legal orders can enter it.
ECJ has thus reforted to the ultimate form of norm conflict avoidance—the
| that the two potentially conflicting norms actually operate within the same
ystem.'>¢ Of course, the ECJ in Kadi never explains what exactly in its view
s the EU legal order distinct and independent from international faw, even if
ph it was created by treaties between states. At best, its reasoning is conclusory,
solipsistic—it says that EU law is constitutional, therefore it is constitutional,
erefore it is 7ot international. Nonetheless, from the perspective of EU law,
CJ can also be said to have defended what it sees as its own values and its own
system from the aggressive intrusion into that order by the Security Council.
hat regard, general international lawyers must realise that justifying the
of the Charter simply on the basis that Article 103 says so might not be
son enough for courts and lawyers who have a commitment to some other
m; especially if they perceive that system as somehow being constitutional in
crer.127 If one shares the generalist agenda, as the present author does—and it
be said that the universality or general applicability of international law is
eless just that, an agenda, a project, if perhaps one less ambitious than the

law.1'2 If the Council truly intends to derogate from human rights, that inten
be manifested in the language of the resolution, and the reasons for doing shou
explained openly, not left to backroom dealings between diplomats as th
nOw.l'l4 .

CONCLUSION

If there is one thing that the cases presented above make obvious, it is that
generally do what they can to avoid norm conflicts. The most common' ar
instances of harmonious interpretation used in numerous cases before the B
Court, such as Al-Adsani, 15 Prince of Liechtenstein,)'¢ and Maumousseay
these we can add the equivalent protection cases in their intra-systemic
conflict-avoiding variant, as represented by Bosphorus,''* as opposed ¢
inter-systemic, Solange'? variant, which presupposes the existence of two st
legal systems. )
Rarer are the cases where norm conflict is genuine and unavoidable. Rare
are those situations in which norm conilict is both unavoidable and. For ex
the famous Soering casei?? could be taken as an example of an unresolvable co
between the non-refoulement component of Article 3 of the ECHR and
extradition treaty which recognised no such exception.1?! Likewise, if th_s
cant’s argument in Al-Jedda that Article 103 of the Charter does not ap
Security Council authorisations had been accepted by the House of Lords
would still have been a valid Chapter VII resolution conflicting with the
valid ECHR. '

113 See Chesterman, ‘An International Rule of Law? (n 85) 360-61. ) .

114 See Johnstone, ‘Legislation and Adjudication in the UN Security Council’ (n 99}
(emphasising the need for the Council to justify its actions publiely). .

15 Al-Adsani v United Kingdom [GC) {App Na 35763/97) ECHR 2001-X1 79 (holding ¢
cogens prohibition of torture did not conflict with the law of state immunity]. See also Jones.
of Interior Al-Mamlaka Al-Arabiya AS Saudiya (the Kingdom of Saudi Arabia) [2006] UKHL 2¢
2 WLR 1424, ;

16 Prince Hans-Adam Il of Liechtenstein v Germany [GC] {App No 42527/98) ECHR 2
(holding that the right of access to court in Article 6 of the ECHR did not conflict with the C
on the Settlement of Matters Arising out of the War and the Occupation, prohibiting C_ierrn
entertain claims arising out of confiscations of German property in the name of reparations fqr_-_
in World War I},

U7 Maumoussean and Washington v France {App No 39388/05) ECHR 6 December 200
that the ECHR does not conflict with the Hague Convention on the Civil Aspects of Internati

Abduction) . See, eg, C Tomuschat, ‘Note: Kadr' v Council’ (2006) 43 Commion Market Law Review 537, §51,
ug Bosp'koms Hava Yollari Turizm ve Ticaret Anomim Sirketi v Treland (App no 45036/98 geg, %1, M Ci]a(}s and WT Eijsbouts, ‘Editorial—The Difference’ (2008) 4 Exropean Cosmstitu-
Ldw Keview 1, 5.
202‘;‘\?0}@?;:: I, The German Constitutional Court, (Karlsruhe, 29 May 1974) [1974] 37 BVer _Casc C-402/05 P Kadi v Council (Opinion of Advocate General Poiares Maduro) 16 January
Solange II, The German Constitutional Court, (Karlsruhe, 22 October 1986) [1986] 73 BVe GE 33 €sp paras 21 and 24,

V20 Soering v United Kingdom Series A no 161 {1989) 11 EHRR 439 (holdipg that under A
ECHR a state cannot extradite a person to another state where that person is at a substatiti
being subjected to cruef or inhuman treatrent of punishnient). ‘ _ S

21 See T Thienel, Can the Security Council Displace Human Rights Treaties?, Opinio Jurls
(16 January 2008} hirpitfopiniojuris.org/2008/01/16/can-the-security-council-displace-huria
treatics-al-jedda-part-24.

Joined Cases C-402/05 P and C-415/05 P Kadi ¢ Al Barakaar International Fowndation v

il-and Commission (Judgment) 3 September 2008, esp paras 281-82, 285, 316-17.

ibid, paras 2, 4-6, &1, 202.

See in that regard Koskenniemi and Leino, ‘Fragmentasion of International Law?’ {n 5} 559, who
t: ‘[e]ven as Article 103 may seem like a constitutional provision, few would confidently use it

6ld the primacy of Security Council decisions over, for example, human rights treaties.”
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rowein and N Krisch, *Article 42’ in B Simma (ed), The Charter of the United
: Nations — A Commentary (Oxford, Oxford University Press, 2002).

Paulus, ‘Article 29" in B Simma {ed), The Charter of the United Nations — A
- Commentary (Oxford, Oxford University Press, 2002).

various constitutional ones out there—then it must also be said that it is quite n
to think that general international law will always prevail.over fragmentati
impulses, or even that it should prevail simply by virtue of bemg genergl, orb
the Charter says so, or that there is a clearly correct position. In the f}nﬂl anal
the debate about fragmentation has always been about competing polit
ideological and institutional interests, not about coherence in the abstrac
General international law will thus prevail only if it accommodates, as fa
possible, the concerns of these other actors, be they ‘constitutional’ or not.?
pushed hard enough by the Security Council, for example, even the European.(_j;
of Human Rights will be sorely tempted to declare independence from gel
international law. In accordance with one of the persistent themes of this art
such a conflict can and should be avoided.
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The Rapprochement between the
upremacy of International Law at
nternational and National Levels

ANDRE NOLLKAEMPER”

INTRODUCTION

IS PAPER, I will review whether domestic courts can duly refrain from
¢ effect to an international obligation, on the ground that performance of
ipation would contravene a fundamental right, recognised by the
aw of that state.

blem that is considered here can be illustrated by the judgment of the
ourt of Justice in Kadi v Council of the European Union.! The EC]
om: giving effect to Security Council Resolution 1333 (2000) on the
performance of the obligations contained in the Resolution would
R fundamental rights under EU law. While the first reactions to the
sgest that many international lawyers feel compelled by the Court’s
f the conflict, the question is whether and how international law can
odate such challenges. Non-performance of international obligations with
to: fiindamental rules of national law, or internal rules of international
$;.8its uneasily with the supremacy of international law.

aims that domestic law should be supreme are by no means unusual,
ave received a new impulse due to the nature of modern international
Two developments in particular are critical: the dynamics of interna-
iking and the internal focus of much of modern international law.
llenges to the supremacy of international law in the performance of
1al obligations are especially likely to occur when an obligation acquires,
mic interpretation, a meaning that differs from the meaning as it was

Public International Law and Director, Amsterdam Center for International Law,
dam, Parts of earlier versions of this paper were presented at the Law of the Future
gue, 26-27 October 2007, the Jean Monnet Conference The European Union at 50:
oking Abead, Macau, 27-28 May 2008, and at the ESIL 2008 in Heidelberg. 1
Imann, Jean &’ Aspremont, Tom Eijsbouts, Warda Henning, Hege Kjos, Jan Herman
ments on earlier drafts.

402705 P and C-415/05 P Yassin Abdullah Kadi and Al Barabaat Trnteviational
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arise the principle of supremacy and its formal nature that prevents interna-
- law from accepting domestic challenges to international obligations. 1 then
uss whether a solution may be found in the international nature of fundamental
hat are invoked as justification for non-compliance with an international
gation. The last section contains brief conclusions.

understood by states at the time of the conclusion of the treaty, or when treatie;
embedded in institutional structures that lead to normative development beyond
initial consent.? :
Second, as international law becomes more regulatory in nature, and-
directly governs domestic matters, including legal rights and obligations of pri
persons,® domestic actors will expect it to conform to equivalent standards of
of law and protection of fundamental rights that apply at the domestic level:®
It is a plausible argument that international law should, in those areas whe
prescribes or supervises domestic law, be sensitive to domestic (constitutional}:
The criterion of equivalent protection in the ECHR’s judgments in cases s
Bosphorus® is just a manifestation of a much wider phenomenon. As long ag
standard cannot be met (both in terms of the applicability of human fig
protection against acts of international institutions and in terms of proced
remedies against such acts), backlashes at the domestic level are likely to em
It is against this background that this article will review whether, and on w
basis, international law can accommodate challenges to the supremacy of inte
tional law based on the protection of fundamental rules of domestic law.” I will

THE FORMALITY OF THE PRINCIPLE OF SUPREMACY

ald ‘Fitzmaurice wrote that the principle of supremacy is ‘one of the great
ples of international law, informing the whole system and applying to every
hof it’.# In general terms, the principle of supremacy of international law
to subordinate the sovereignty of states to international law.® One of its
“manifestations is that international law is supreme over, and takes prec-
ice in the international legal order, over national law.10 In the event of a conflict
eri international law and domestic law, international law will have to prevail
international legal order, domestic law being considered a fact from the
dpoint of international law. This aspect is at the heart of the law of treaties!!
he law of international responsibility.’2 The principle of supremacy of
tional law thus is key to the international rule of law, which, if anything,
¢4 that states exercise their powers in accordance with international law, not
law.?3 Allowing states to prioritise fundamental rules of domestic law over
ational law would undermine the efficacy of international law and indeed the
ational rule of law as such. It even can be said that the principle that
ional law is supreme over domestic law, and the international rule of law,

2 See eg T Gehring, ‘Treaty-Making and Treaty Evolution’ in D Bodansky et al {eds), The Oup
Handbook of Iuternational Environmental Law (Oxford, Oxford Uni.v‘ersity I’.ress, 2007) 466-9
for an example of domestic resistance to the domestic legal force of decisions of international instit
after the expression of the initial consent: Natwral Resources Defense Council v Enviros
Protection Agency et al Appeal Judgment 464 F3d 1; TLDC 525 (US 2006); 373 US App DC Z
Enuiromment Reporter (BNA) 1203; 36 Environmental Law Report 20181 (DC Cir 2006); ILD
(US 2006}, 29 August 2006 {holding that decisions by the partes to the 1987 Montreal Protocol
not judicially enforceable in the United States). o _ &

% See generally on the increasing role of international law in this area: JHH Weiler, “The Geol
Tntesnational Law: Governance, Democracy and Legitimacy' (2004) 64 Heidelberg Journal of In
tional Law 547; M Kumm, ‘The Legitimacy of International Law: A Constitutionalist Framewor
Analysis’ (2004) 15 European Journal of International Law 907. _ . 5

4" [ Crawford, ‘Iuternationat Law and the Rule of Law’ (2004) 24 Adelaide Law Review 3, 19,
Bodanksy, ‘The Legitimacy of International Governance: A Coming Challenge for Interna
Environmental Law?* (1999) 93 Amterican Journal of International Law 5§96, 606 (noting that tl
international law resembles domestic law, the more it should be subject to the same standar
legitimacy). ' i

5 | Crawford, ‘International Law and Australian Federalism: Past, Present apd Euture )
Opeskin and DR Rothwell (eds), InternationakLaw and Australian Federalism (Victoria, Me[!:?:
University Press, 1997) 325, 333; Crawford, ‘International Law and the Rule of Law” (n 4); A-Bi
‘International Law and US Courts: The Myth of Lohengrin Revealed’ (2004) 15 European Jo
International Law 751, 781. :

& Basphorus Hava Yollari Turigm ve Ticaret Anonim Sivketi v Treland (App no 43036/98)-E
2005-VI 107, _ )

7 The prime focus of the article is the principle of supremacy of international law over domest
To some extens, the analysis will also apply to the relationship berween international law-ab
internal law of international organisations; the Kadi case (n 1) is a case in point. See gel_lf:rally 3
relationship: G Arangio-Ruiz, ‘International Law and Interindividual Law’ in J Nijman:a
Nollkaemper {eds), New Perspectives on the Divide between International and National Law (0
Oxford University Press, 2007) 15, 3943, However, in several respect the latter category raises
questions, a full analysis of which lies beyond the scope of this article. In its worl on responsib
international organisations, the International Law Cemmission (ILC) recognised the d1fferent natl
these issues; see eg ILC, ‘Report of the International Law Commission on the work of its 55th ;
(5 May—6 June and 7 July-8 August 2003) UN Doc A/58/10, paras 9-10 of the Commentary to
Article 3.

‘ttzmaurice, 'The General Principles of International Law Considered from the Standpoint of
of Law' (1957) 92 Recueil des Cours de I'Académie de Droit International 1.

Hor a comprehensive treatment of this aspect of the principle of supremacy: D Carreau, Droit
mitl, 8th edn {Paris, Pedone, 2004) 43-97; Fitzmaurice, The General Principles {n 8} 68-94,
neuli, Le Status International de L'Ordre furidigue Etatique (Paris, Pedone, 2001) 427,
nna Convention on the Law-of Treaties {signed 23 May 1969, entered into force 27 January
F5UNTS 331 Arts 27 and 46.
rticles on the Responsibility of States for Internationally Wrongful Acts, annex to UNGA
(12 December 2001) UN Doc A/RES/S6/83 (Articles on State Responsibility) Arts 3 and 32.
cles’ are reproduced in | Crawford, The International Law Cowumission’s Articles on State
sibility: Introduction, Text and Copmmentaries (Cambridge, Cambridge University Press, 2002),
rable principle is contained in Art 35 of the Drafe Articles of the ILC on the Responsibility of
Organizations, UN Doc A/CN4/L270. On the other hand, the Draft Articles of the ILC on
sibility of International Organizations do not contain an Article comparable to Art 3 of the
‘State Responsibility; see discussion in ILC ‘Report of the International Law Commission on
ts 55th Session’ (5 May—6 June and 7 July-8 August 2003} UN Doc A/58/10 paras 9-10 of
ary to draft Art 3.
stownlie; The Rule of Law in International Affairs. International Law at the Fiftieth Anniversary
ted. Nations (The Hague, Nijhoff, 1988) 213-14, See also G Fitzmaurice, The Law and
Of:the International Court of Justice Vol Tl (Cambridge, Grotius Publications, 1986) 587
iat: the principle is generally accepted as ‘a sime gua won of the efficacy and reality of
obligation’).
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have a common denominator as there cannot be any rule of law with
precedence of some principles over others deemed of a lesser importance.

Of course, the principle of supremacy of international law does not mea
international faw is insensitive to domestic law. Such sensitivity may be refléc
the substance of the law, in the fact that many international obligations con
renvoir to domestic law and in use of a margin of appreciation by supe
mechanisms.!s i

However, it is one thing to say that primary rules or supervisory mech,
should reflect particular sensitivities of domestic law, and quite something els
international law should accept a general exception to the principle of suprem;
the international legal order based on the protection of fundamental n
domestic law.

In principle, defects in terms of rule of law quality of international law:
affect the application of the principle of supremacy. After all, the principl
formal one. It requires that international law prevails over domestic law, what
the contents of international law and whatever the nature of the decision-m3
process through which international obligations have come into existence. W,
or not a particular rule that would be set aside because of the princis
supremacy is a fundamental rule does not make a difference. It is for this:
that Sir Arthur Watts noted that the supremacy of law is not, by itself, a suf
indication of what the rule of law involves. He wrote that since the law whic
enjoy supremacy may itself be unjust and oppressive, ‘the supremacy of such
is not what is meant by the rule of law.’!6 Supremacy is, as a formal principle;
to substance and effect—the rule of law, bare in its most minimalist definiti
not. .

Indeed, it is difficult to see how, without further benchmarks, it is possibl
qualify the general principle of supremacy without fundamentally undermini
cause of international law. Notwithstanding many common elements in na
constitutions, there are significant differences in constitutions across the:
Allowing rules of domestic (constitutional) law, without further qualificatior
justify non-compliance with international obligations could fundamentally
mine the effectiveness of international law. Limiting this power to an undcf
category of ‘fundamental constitutional norms’ will not help, as what is fund
tal will differ from one state to another, .

This may be different, however, in the EU context. In Europe, there is
support for the proposition that supremacy of EC law should not be understood

4 Firzmaurice, ‘The General Principles of International Law’ {n 8} 69 {equating the principl
sovereignty of states is subordinated to the supremacy of international law with the rule of law
international field). See also {more critically) A Watts, “The International Rule of Law’ (192
German Yearbook of International Law 15, 22-23; :

15 E Benvenisti, ‘Margin of Appreciation, Consensus, and Universal Standards’ (1999) 31 Ne
University Journal of International Law and Politics 843; Y Shany, ‘Toward a General Mat
Appreciation Doctrine in International Law?* {2006) 16 European Journal of International
912; of Kumm, The Legitimacy of International Law (n 3} 927.

6 Watts, The International Rule of Law (n 14) 22-23.
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precedence over fundamental constirutional rules of the member states.?” The
.ve homogeneity arguably would make it possible to accept an exception on the
ple of supremacy.’® Among European states there is some unanimity on what
ndamental constitutional norms are—especially since most of them have been
ned in EU law—and there would accordingly be less controversy as to the
tions where courts could decline to give supremacy to international law for
patibility with these standards. At the international level, such an exception
d:be much more difficult to accept as the risks for instability in treaty
mance would be much greater.
owing states to escape compliance with their obligations based on fundamen-
les of domestic law would entail serious risks. Recognition, at the interna-
Iilevel, of a power of states (or international organisations like the EU) to
tise domestic law over binding international obligations might obliterate
aries of legality, and ‘might reinforce perceptions of international law as
w (or quasilaw) — ie, a loose system of non-enforceable principles,
ing little, if any real constraints on state power.”?
urse, the fact that international law will be unable to accept an exception to
principle of supremacy at the international level by allowing states a right to
‘e-fundamental rules of domestic constitutional law does not mean that states
hange their practice at the domestic level. As indicated above, the number of
ces in which states (or courts) may give priority to domestic law can be
ted to increase rather than to decline. The result may be that in terms of
riptive analysis, we may well see an increasing collision between the interna-
and the domestic legal order, with neither system recognising the internal
of the claim to supremacy of the other legal order. At the same time,
r, both systems in some respects can complement defects in rule of law
ion of the other system.20 The European Court of Human Rights, or other
ational courts, may compensate for defects in the rule of law at domestic
by determining a violation of the Convention and obliging the state to cure
ect. On the other hand, domestic courts may provide redress against
ons. of international organisations where no such redress is available at
ational level. However, the descriptive and perhaps explanatory power of the
of two colliding yet sometimes complementary systems does not easily
ate into a norm that international law can accept.

C Joerges, ‘Rethinking European Law’s Supremacy’ (2005) European University Institute
‘Paper Law No 2005/12 hatpi/fpapers.ssim.com/sol 3/papers.cfm?abstract_id=838110.
Resselink, A Composite European Constitution {Groningen, Europa Law Publishing, 2007)
{aiguing on the basis of Art 5 of the Treaty on the European Union that ‘European acts which do
ect-... fandamental values do not take precedence over national rules and acts which express that
entify and the common values of the demeocratic rule of law.”).
hany, Toward a General Margin of Appreciation {n 15).
“von Bodgandy, ‘Pluralism, Direct Effect, and the Ultimate Say: On the Relationship between
tional and Domestic Constitutional Law' (2008} 6 International Journal of Constitutional Law
‘for the notion of complementary between international and national legal orders A Nollkaem-
ultilevel accountability in international law: a case study of the aftermath of Srebrenica’ in Y
id T Broude (eds) The Shifting Allocation of Authority in International Law: Considering
ignty, Supremacy, and Subsidiarity (Oxford, Hart Publishing, 2008) 345-67.
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SUBSTANTIVE QUALIFICATIONS TO THE PRINCIPLE OF SUPREMAC

It may be possible to take a narrower approach and to idcntify‘ a more;s
criterion for qualifying the principle of supremacy. This criterion is the confer
of a rule of domestic law to international law. Decisions to refrain from
effect in domestic legal orders to international law may be based on.ry
domestic law that conform to or give effect to another rule of internationa
effect, they thus may protect values that international law itself secks to prote
well. For instance, where domestic law gives effect to international obligath
the protection of fundamental rights, it is not Obvif)us ltha:t an interna
obligation, particularly when adopted in a forum with limited account:
should always prevail over such a domestic law. s

Domestic constitutional, legistative and judicial challenges?! to the fulk-a
tion of international law need not then be characterised as nationalistic reflex
seek to undermine the international rule of law. Rather, they may be s
legitimate responscs that are necessary to preserve the rule of law-—not c?r_l_ly'
domestic level but also at the international level. The larger point here is'tha
distinction between these two levels cannot always easily be made.

This approach shows similarities with what in European law has come
known as the Solange II doctrine,2? as well with the approach adopted
ECtHR in regard to its relationship to other international courts.? It is
relevant to the relationship between domestic law and international law. The
a seemingly increasing number of cases in domestic courts that may be e
and justified from this perspective.

One example is the Gorgilii decision, in which the German Bundes
sungsgericht declined to give effect to a judgment of the Eu.ropefm Court
Rights which would have restricted the protection of thfz 1qd1v1dual’s funda
rights under the Constitution. The Court held that, while it normally shqu-
effect to a judgment of the European Court, that would not be so when.:
would ‘restrict or reduce the protection of the individual’s fundamental
under the Constitution.”>* The Court noted that the commitiment to inter
law takes effect only within the democratic and constitutional system of. th
Law. Significantly, it referred in this context to a joint European d_e\{elopm
fundamental rights.?s As to the effects on Ebird parties, it stated that it is the
the domestic courts to integrate a decision of the ECtHR into the relevag

21 Of course, the effect of {a lack of) legitimacy of international law is not only or not cven
a matter {or appreciation by the courts, A perceived lack of legitimacy Will manifest itself:
decisions of (constitutional) legislatures to disallow their courts to apply international law:=

22 Solange 11, The German Constitutional Court (Karlsrithe, 22 October 19865 [1986] 3',7'
See on comparable cases in other states: A Peters, ‘“The Globalization of State Constitutions” in i
and A Nollkaemper {eds), New Perspectives on the Divide between International and Nafionil |
(Oxford, Oxford University Press, 2007) 266-67. o :

23 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland {App no 45036/
2005-VI 107. .

20 Gérgiilil, The German Constitutional Court (Karlsruhe, 14 October 2004) [2004] 11_1
307, para 32 {emphasis added); see also para 62.

25 jbid, para 62.
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area of the national legal system by balancing conflicting rights, and that the
L, could not aim to achieve such solutions itself.2¢

cewise, challenges in domestic courts of decisions of the Security Council
ons Committee that impose restrictions on individual human rights, which

d'score low on most indicators of the international rule of law, may be seen as
ble attempts to preserve individual rights, and indeed the rule of law.27 In
tespects this also holds for the Kadi judgment of the European Court of
. The Court protected fundamental rules of Community law, which in
nce overlapped and indeed were informed by international (ECHR) stand-

might be argued that in at least some of these cases, courts do not and indeed

not present the conflict in terms of a conflict between two international norms.

alistic’ states like Germany or Italy, the conflict will generally be phrased in
of a conflict between two domestic (often constitutional) norms, or between a
stic norm on the one hand and a compering international obligation on the
An example of the former approach was the Von Hannover case;?® examples
atter are the judgment of the Bundesverfassungsgericht in Gorgiilii and the
nent of the Court of Justice in Kadi.
0. courts in monist states may phrase such guestions in terms of an
pational-domestic law conflict or, as a middle way, as a conflict between an
national obligation and international public policy. An example of the latter is
ion of the French Court of Cassation in a dispute pertaining to the immunity
t of the African Development Bank. The Court of Appeal of Orleans had
he immunity, on the ground that no administrative tribunal had been
lished by the Bank; allowing the Bank to rely on immunity would be in breach
right of access to court under Article 6 of the ECHR.3¢ Though France is a
ist” state, like the Netherlands, and thus could have referred to international
he Court of Cassation held that granting immunity would violate the right to
irt which, in France, is part of the international public order.3!
wwever, while in such cases, it may be said that at the domestic level we are
d with a conflict between international law and domestic law, at the
tional level a paralle]l conflict may exist between two international norms.
he domestic law in question might be nothing else than the implementation of

bid; para 58
&:Wet and A Nollkaemper, ‘Review of Security Council Decisions by National Courts’ (2002)
rtan Yearbook of International Law 166. ’
idi.v Council {n 1). In para 283 the Coust recalled that ‘according to settled case-law,
fital rights form an integral part of the general principles of law whose observance the Court
For that purpose, the Court draws inspiration from the constitutional traditions commeon to the
‘States and from the guidelines supplied by international instruments for the protection of
his on which the Member States have collaborated or to which they are signatories, In that
e ECHR has special significance.’
‘oi: Hannover v Germany (App no 59320/00) ECHR 2004-VT 1.
llé, ‘Lacte authentique €tabli & I'étranger—Validité et execution en France’ (2005) 94 Revue
e Droit International Privé 377, 405.
ftican Development Bank v Mr X (25 January 2003) Appeal No 04—41012 ILDC 778 (2005).
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an international obligation, or even a dpmestic norm that prel—exisltec‘idand-. se
rately exists from an international obligation, yet in substance is largely identi
?r?tcehrnC:tSizsr:al level, be transformed into a conflict betV\{een two““t?ma?oﬂaﬂ“o
An example of such a transformation of domestic consntutlorclla . élgé i
international rights is provided by Von Hannover v C?ermcm.y, ;m eb by
ECtHR.32 Princess Caroline of Monaco had brought a claim against the pu 'l;c
of certain photos in newspapers, arguing before.the .Bundesverfassu-nglgsg;mc
there had been an infringement of her personal_ity rights under Article 2(1 o
German Basic Law. The Bundesverfassungsgericht found that Germ;i.ny .ha.d:
lated the rights of Princess Caroline, il'.l regarc'i to some p.hotios, blfltf 15(11-nls$e
claim in regard to other photos, based inter alia on ‘Fhe prinClplel of freedom ¢
press in Article 5(1) of the Basic Law.3? When Princess Caroline pet}tnone;_
ECtHR, the parties and the Court construed the legal issue in terms 3‘ abcg__
between Article 8 and Article 10 of the European Convention. The cori flict be
these two rights thus is resolved (in this case, in favour of the applican

international level,

Likewise, though in cases such as Gorgiilii and Kadi t.he t::onflict was
exclusively expressed as a conflict between international obligations, the int

tional dimension of the constitutional principles that were invoked ll-lrk(':(j‘l. i
background. In the hypothetical situat'%on _whe}‘e the state (or or.gfam.satllon.
allegedly fails to comply with an obligation is required to justily Ltts,e.
international level, it may well build its defence in such terms. It may be
Court of Justice in Kadi understated its case, and per.haps limited its acc;pta
the international level, by not putting more emphasis on the commonzit1 ity b
the European standards it sought to protect, on the one hand, and the luma_ .
scandards under the UN Conventions and customary law that were relevant
exercise of powers by the Security Coqncil, on the other.** ‘ |
The approach proposed here thus is based on a _substantwe_ over 31;-
international law and domestic law and a commonality of c.cmstltutlona. v
the international and the domestic level.?s That commqnahty presents lulls-
criterion to distinguish these cases from, say, Medellin or from Ch?l..El_-}

: i io 36
international law based on sharia.

32 Germany (n 29). .
33 ngofna:?:g: r}\;onaco H? "The German Constitutional Court, (Karlsruhe, 15 Decem

101 BVerfGE 361. . .
. 5;“99]Charter oefrthe United Nations (signed 26 June 1345, entered into force 2,4'0Ct0bf31’ 137'
XVI Article 24(2); see further discussion in De Wet and Nollkaemper, Review of eF rit
ccisions by National Courts (n 27} ‘ o :
Df;?-ﬂé’efzs Eu{ther discussion inn ] Nijman and A Nollkaemper, Beyonf:] the Divide’ in ]II}‘T;
Nollkaempes (cds), New Perspectives on the Divide between International and National La
iversity Press, 2007} 341-60. o ' g
Oﬁor?h[::lggrsggvi(s:isy not }all such challenges would necessarily violate intemnatto
discussion by ] Rehman, ‘The Sharia, Islamic Family Law’s and h}tcrnatmnal_HuTanum
Examining the Theory and Practice of Polygamy and Talag’ (2007) 21 Internationa Jours

Policy and the Family 108-27.

the conflict between an international and a domestic norm may, at.

The Supremacy of International Law 247

erformance of obligations. A hard core, and a relatively safe common ground,
mis to be international human rights law. Indeed, the cases cited above (Gorgili,
GRT and Kadi} all revolve around human rights. It also is not insignificant that
y. states restrict the precedence of international law in domestic legal order to
ver solely international human rights treaties.?” There thus may be reciprocity
reen, on the one hand, states” acceptance of domestic supremacy for fundamen-
uman rights and, on the other hand, the acceptance that states may restrict the
plication of international law where to do so would violare such fundamental
nan rights.
is doubtful whether the international legitimacy endowed on qualifications of
srinciple of supremacy advocated here should go much beyond this category of
amental human rights. At a global scale, international law could for instance
accept the argument that international decisions suffer democracy deficits thar
Id justify non-compliance.38
is in respect to those domestic values that correspond to international law that,
the domestic level, the supremacy of international law does not need not be
rstood as blind formalism, but can be construed in substantive terms. It cannot
resumed; it has to be earned on substance. The strength and persuasive power
¢ principle of supremhcy at the domestic level depends on its ability to conform

ale-of-law requirements and to the values that international law itself pro-
i5.39

REMACY AND CONFLICTS OF NORMS AT THE INTERNATIONAL LEVEL

ay be said that the issue need not be presented as a conflict between
narional law and domestic law, but can be construed as a conflict between
national legal obligations that can be wholly dealt with at the international
The usual rules governing conflict between international norms then may lead
priority of one norm, without any question of supremacy arising,*
owever, a conflict between an international obligation and a competing
amental right cannot always be resolved at the international level—at least not
manner that would conform to the way that domestic courts would solve the
lem. Even if a domestic court were to view a dispute in terms of a conflict
n two international norms, its solution would not necessarily be identical to
ution that an international court would propose. For one thing, a domestic

ters, The Globalization of State Constitutions {n 22} 260, 269-70, Bur see the Gorgiilii case (n
which the BVerfG said that ECHR only enjoys the rank of a federat act and needs to be applied

fthin the confines of the Basic Law (para 30, 35).

‘Cottier and D Wiger, ‘Auswirkungen der Globalisierung auf das Verfassungsrecht: Eine
onsgrundlage’ in B Sitter-Liver {ed), Herausgeforderte Verfassung: Die Schweiz im globalen
{Freiburg,Universititsvertag, 1999) 263-64; cited in Peters (n 22) 267.

d
. ILC, ‘Report of the Study Group on the Fragmentation of International Law, finalized by
Koskeniemmi® 56th session (3 May—4 June and § July-¢ Augusr 2004) UN Doc A/CN4/L628.
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court might seek to balance two obligations binc.iing on -the forum state Euch a;
ECHR and an extradition treaty), whereas an m.ternatlonal ;;ogrt might ne;
that power, for instance because one of the parties before ;: eh mFeijnatlon: :
was not a party to the ECHR. Cogs1der the examplel odt f:r ﬁu gm:;xt hQ
Supreme Court of the Netherlands in Short v Netber arn s'd' he Co ac
resolve a conflict between an obligation under a bilateral e:xtr:(;xI dition tfrea{t}rsalp.__I {
ECHR, arising from the fact that the US had requegted extra 1:;0¥h0 é ts?
who might have faced the death penalty in the United Stat;s. . e ofulr : o
that the obligation under the ECHR prevall.ed on the basis 0f ah ac anc;i (}){ inte
A similar approach was taken by the ConstmlxtioneilZCourt (;l the ZfT'Ct ep bl
respect of an extradition request from Thailand. If sgcd' a conflic we_r:.ét
adjudicated by an international court that pniy had']urls iction in respe;
extradition treaty, the outcome obviously might be dlffe_rer}t. o :
Moreover, even if an international court were to }}ave jurisdiction :in respect o
relevant treaties, it might apply a differ-ent .confhct rluielthan a OhmEStg:':'C
would. The weighing of interests and obligations apphed in the Dutcl ang
extradition cases referred to above, doe.s not .eaSl_iy cg?fo;m to mtema_t{
principles for the reconciliation of competing obligations. 'T edsal:ne. v:;u ;
for a hypothetical scenario where an international court ritiwe;vcd. tl ed “;n nal
responsibility of member states of the EU follov_vmg the Ka 11' E](u gmer
international court might for instance find tl}at it could not, like ? ;ta :.
precedence to international human rights law? in view of the effects of Arti
of the Charter at the international levelfa pr}n(:lple thaF would not cqf;e ;1
domestically.*s Indeed, the ECtHR deC.lSIOHS in Eehmmz and Sarcfnfnatz $ r(; .
that the European Court is likely to arrive at a f:llfferent balance‘o lrit((;?r,eStf i
hierarchies that international law does es..tabhsh, such as Article 03 of ¢
Charter, need not be recognised domestically. Conv.ersely, domestic court
establish a hierarchy of norms (with fundamental rights on top), or <0
balance of interests, that international courts need not fpliovy. iy - e
This situation is significantly different frorp the situation _e} ressed b
traditional principle of supremacy, which, in its Practical mani estatlgn;,
that a state cannot plead provisions of domestic law as a groun o
observance of international obligations. If the reason fcn'r nop—observancef;.s::.:
domestic law that conforms to an intg;natlonal obligation, the con. ic

41 DS v The State of the Netherlands thherlands‘guzprcme Court, {The Hague, 30 Mar
ds Yearbook of International Law o s
[12;-.9 lizgfong:;;!f:;‘; S:ntence Imposed by a Thai Court, _Constltutu?nal Court of the Cze
(Brno, 21 February 2007}, I US 601/04, International Lafw in Do(r;est;c ijo}mls'[ij%]‘{gpoﬂ .
: i i i in :

43 he various principles governing the conflict of norms discusse C, Re
Grouscc?nttr'[:evlz;r;gifeimtiou of International Law, finalised by Martd Koskeniemmi (Uplte_:
UN Doe A/CN4/L628, 2004).

4 ] i (n1). '
43 Iljiiif:s: 1??\:::161‘(:1 (f?nd)that the Councit would have acted ultra vires; see de Wet and Notlk

27} 375, or the Council would have violated a rl_.lle o.f ius cogens; see A Orakhelsashvili;;Pe
Norms i’n International Law (Oxford, Oxford Univessiry Press, 2006)_465. Corman
46 Bebrami and Bebrami v France (App no 71412/01} and Saramati v France, Germany

{App no 78166/01) ECHR 2 May 2007.
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ween international law and domestic law, but berween a (possible) international
termination of how a conflict between two obligations should be resolved and a
mestic determination of how such a conflict shoufd be resolved.
It is debatable whether this conflict should be construed in terms of the principle
supremacy. On the one hand, it may not be a problem of supremacy in the
ow sense of the term, as for instance codified in Article 27 of the Vienna
onvention on the Law of Treaties (VCLT). On the other hand, if we use the
ncept of supremacy in a broad meaning, as referring to the subordination of the
ereignty of states to international law, it still may be possible to construe such a
flict between an international and a domestic interpretation as a problem of
premacy. The subordination of the sovereignty of states to international law may
aid to include the supremacy of international over purely domestic decisions on
.to reconcile two competing obligations.
n ‘either case, the normative conflict discussed here is of an essentially different
ure to traditional international law—domestic law conflicts, First, there is a
ference of principle. Rather than seeking to prioritise domestic law over
national law, states seek to contribute to the effective performance of interna-
al obligations. We are thus not concerned with nationalistic solutions that
rmine the cause of international law, and that for this reason are principally
ted at the international level. Rather, courts seek to give effect to what they
eive as (domestic translations) of fundamental rules of international law. It
s that the international legal order should treat such cases differently to
ipts to prioritise domestic law over international law.
cond, the fact that a state secks to justify non-compliance with an international
ation by reference to another international obligation, rather than to a rule of
stic law, changes the parameters of the dispute. Rather than being analysed in
ck and white manner (domestic law can never trump international law), the
flict is now subjected to rules of international law pertaining to conflicts
een two or more international norms.*” While these rules do establish some
meters, they are much more flexible and the outcome is much less straightfor-
han the application of the principle of Article 27 of the VCLT.
e ‘difference may be illustrated by the proceedings instituted by Germany
st {taly for failing to respect the jurisdictional immunities of Germany.*® The
Spute may be framed as a conflict. between the rights of jurisdictional immunity
vis the Italian argument that in cases of international crimes, no sach right
f the conflict were to be presented purely in terms of a dispute ofinterna-
w versns domestic law, Germany’s argument could be endorsed by the
y simple reference to the principle of supremacy and to Article 3 of the
on State Responsibility. If however the conflict is presented, as seems likely,
18" of two opposing rules of international law, that argument would be
rial. The question then becomes one of interpretation of the law of

'th.e comprehensive discussion of conflict rules in ILC {n 43).
Respect of the Jurisdictional Dnmunity as a Sovereign State (Germany v Italy) (Pending) 1C]
elease 2008/44 www.icj-cij.org/docket/files/143/14925.pdf (last accessed 24 May 2009)
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ice to abide by the ECHR, and not the extradition treary, caused the Nether-
s to violate an international obligation towards the United States, few would
test the legitimacy of the balance struck by the Dutch court, 5

immunities and the rules governing the resolution between competing internat
obligations—a question that leaves room for a wider analysis. :
It is true that in those rare instances in which a case reaches an internat
court, such as the case now brought by Germany against Italy, this court eventy
would have to come up with a single answer as to which interpretation
prevail. In the event of the international court not accepting the hiera_rchy. o
as interpreted by the state, the outcome might be identical to the situation
the state relies on domestic rather than international law. An international co
likely to reject the attempt of a state to justify non-performance by referes
fundamental obligation that is not recognised as being hierarchically superi
However, two qualifications are in order. First, there is a good argumen
made that domestic decisions on balancing of international obligations are
to a deference that gives states a wide margin of appreciation in the def
interpretation and balancing of fundamental rights. That obviously is true
concerning a conflict between two norms, each covered by the ECHR an
ICCPR, as was the case in the von Hannover case.’® In that respect also Ar
of the ECHR is relevant, providing that ‘Nothing in this Convention.
construed as limiting or derogating from any of the human rights and funda
freedoms which may be ensured under the laws of any High Contracting Pai
under any other agreement to which it is a Party’s! Arguably it also ma
when a domestic court balances a fundamental right with a substantive
another state. For the question would be which state should incur the
normative ambiguity caused by the conflict between two international ne
Leaving no deference to the state in question ‘marks a questionable;
preference for inaction (i.e., the prevailing status quo), even when:‘
[egitimized by international law.’s? In effect, it would freeze the law, precise
area where cmerging practice at national level can change hierarchie

CONCLUDING OBSERVATIONS

the increase of decisions of international organisations and perhaps also treaty
gations that may not satisfy requirements that have been set at domestic level in
ms of protection of the rule of law and fundamental rights, we seem likely to
ss a growing reluctance of domestic courts to give supremacy to international
n their domestic legal order. From one perspective, this leads to international
nd domestic law complementing each other in the protection of the rule of law
fundamental rights. However, without further benchmarks, international law
ot be able to accept domestic challenges to the performance of international
ations based on a conflict with domestic law, and will assert the supremacy of
ational law.

s benchmark on which acceptance by international law may be based can only
found in international law itself. In a substantial and probably increasing
er of cases, challenges based on domestic fundamental rights overlap with and
can also be bpsed on international norms. The substantive overlap and
rdependence between international law and domestic law leads to a qualifica-
of the principle of supremacy as states may acquire more power to assert
stic/international norms to justify non-performance of international obliga-
This is not necessarily an apologetic move that sacrifices the normative ideals
¢rnational law and its supremacy. Paradoxically, by bringing the (application
principle close to domestic practice, the ideals of international law may be

international level.
Second, in the majority of cases, no claim is brought to an international ¢
such cases the sitwation will be that a domestic court, which in a-n
ambiguous situation prioritises fundamental rights over other state rights; w
a credible claim of legitimacy. The case of Short is illustrative. Even t

gnising a substantive qualification of supremacy may help solve the opposi-
nd resulting paralysis, between the supremacy of international law and the
macy of domestic law. States may be more willing to allow international law
heir domestic legal orders, if they can be relatively certain that they will have
check that international law does not upset their fundamental rights, This
Id be in line with the practice of states that allows for domestic precedence of
tional human rights law.35 It has the advantage of bringing the principle of
acy at the international level and the principle of supremacy at the domestic
ser togetherS6
elated asset of this perspective is that it allows us to recognise the role that
st See for an application: Decision regarding the scope of the fundamental right (o pt : < courts can play n uphoi_dmg the mteltnatlona'l rule of law by scratinising
personality rights pursuant to Article 2.1 in conjunction with Article 1.1 of the s et mternatlone.\‘l acts'(m particular acts of mtematlona‘l organisations, but also
(Grundgesetz—GG) in respect of photographs of celebrities within the context of entertainify s} are compatible with fundamental rights. Determining whether or not such

ing their private and everyday life Bundesverfassungsgericht (26 February'2 . )} . : {
;eéig)lt'tg'?w;:::n?ﬁg (hiﬁdzi);gatﬁat 4 everyday nf: ren des Komvenion and die Rechtepts tional acts of law-making conform to fundamental rights ideally would be a

Europiischen Gerichtshafs fiir Menschenrechte dienen dariiber hinaus auf der Ebene des Vs
chts als Auslegungshilfen filr die Bestimmung von Inhalt und Reichweite von Grundr‘cchte
nicht zu einer - von der Konvention selbst nicht gewollten {vgl Art 53 EMRXK) - Einschr
Minderung des Grundrechtsschuezes nach dem Grundgeserz fii}.u‘t’).. ] S
52 Shany, “Toward a General Margin of Appreciation Doctrine in International Law?? (i
33 jbid. :

4 This is indeed suggested by the Judgment of the ECHR in Al-Adsani v the United Kin
no 35763/97) ECHR 2001-X1 79.
30 Von Hannover v Germany (0 29).

S.u The State of the Netherlands (n 41).
ers. {n 22).
‘a similar argument in the context of EU law Besselink, A Composite European Constitution




The Supremacy of International Law 253

252 Amndré Nollkaemper

task of international courts. But in the absence of such courts with adequ pters in Edited Volumes
jurisdiction, national courts can provide the missing link by assessing internag
acts against fundamental rights, either ‘as international norms’ or in the for
domestic constitutional rights.

Rather than seeing domestic filters as an unwarranted barrier to the full ef c
international law, such filters may be complementary to the ambitions of
tional law itself. Rather than being faithful but blind enforcers of international
domestic courts may have to fulfil a role as a safety-valve or ‘gate keepe
Thereby, they also can put pressure on international decision-makers to get il
much in the same manner as the Solange case law in Germany put press
decision-makers in the EC to recognise and protect fundamental rights. Sin
the Kadi case may put pressure on the Security Council to adjust the pro
assuming that the Council is concerned about the effects of its resolution:
European Union and that the defects in terms of rule-setting cannot be resoly,
the European level.

The substantive approach to supremacy advanced here does not at all so
prevent normative conflicts—it just may relocate them. The approach ady
here also is not entirely risk-free. But it is grounded in attempts to give cffe
international obligations, rather than to deny such effect. Whatever co
remain, may be outweighed by the defects in the rule of law quality of inter
law, which needs to be solved at the international level,

rangio-Ruiz, ‘International Law and Interindividual Law’ in J Nijman and A
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Natural Law and the Possibility of

* .

Universal Normative Foundations

BEBHINN DONNELLY-LAZAROV*

INTRODUCTION

‘UR WORLD IS heterogeneous; its cultures differ, its territories and their
resources are unevenly formed and, fundamentally, each of its individual
citizens is unique. Unsurprisingly, the normative orders that regulate these
of being, not just discretely but as interacting phenomena, differ too. Legal
exist in what may be shifting territories with shifting cultural populations,
table natural resources, against the challenges of political and popular pressure,
evolving international normative structures. The role of international law is
cularly complex one; normatively to represent and/or reconcile heterogeneity
it'is legitimate to do so.

is not much in this picture that appears to be universal, fundamental, or
iig, and in seeking to determine which norms should be recognised
ally, if any, it seems that there is little in the world of fact to assist. The
‘that follows will propose that certain norms are based on universal
ls-and deserve universal recognition. Despite heterogeneity, it will be sug-
that the world of fact, in particular our specifically human nature, can
form our account of what these norms may be. The suggestion is not that there
s that should apply without exception and without consideration for their
oon other norms (universality at the level of norm application is not argued
t, rather, that certain features of human nature give rise to rights that should
cognised universally.! A natural law perspective will be used in an attempt to
in"how grounds for universal norms may be discerned in a heterogeneous

Working Papers

C Joerges, ‘Rethinking European Law’s Supremacy’ European Universit.'yly
Working Paper Law No 2005/12 (2005) http://papers.ssrn.com/solS!
cfm?abstract_id=838110. -

enior Lecturer, School of Law, Swansea University
‘task here may usefully be distinguished from the task that Bogdandy and Deilavalle set
€s-in recent work. Their aim is meticulously to analyse the paradigms of universalism and
FiSm as responses to the question ‘how far truly public order can reach.’ ‘Is it confined to the
of the homogeneous political community {particularism) or does it potentially include all
and human beings {universalism)?* See A von Bogdandy and § Dellavalle, Universalism and
rism as Paradigms of International Law {Institute for International Law and Justice/New York
School of Law, International Law and Justice Working Paper no 3, 2008) 1.
he aim is to consider whether there are norms that warrant universal recognition. There is little
to. discern whether global public order is the appropriate legal mechanism to secure such
tion; though the issue is touched upon.
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First, I will treat my topic from the perspective of a practitioner. That is, [ will
al with the huge amount of theoretical writing on the subject only when
bsolutely necessary, and instead concentrate on practical aspects, and thus
lemonstrate how the theoretical problems that I come across in my presentation
1y out in practice. In doing so, I will have to condense or summarise quite a few
lies thar we will encounter on our rather extensive journey together, but with
chich, T trust, most of you will be familiar,
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As the second specific take on my topic, I will base myself as much as I can on my
personal experience, that is, on insights gained through giving occasional advice to
governments, by serving in a few legal teams before the International Court of
Justice {IC]), through membership in one of the UN’s human rights treaty bodies,
namely the Committee on Economic, Social and Cultural Rights, through my work
in the International Law Commission, as an arbitrator, and ultimately in the ICJ.

THREE CONCEPTIONS (LEVELS) OF UNIVERSALITY

In the following, T will define what I understand the ‘universality’ of international
law to mean. I will arrive at three different conceptions, or levels, each with its own
range of implications and problems, I will then deal with these conceptions in turn,
and select from among the clusters of problems which they encounter—which I will
call ‘challenges™—as well as from the ways to cope with these challenges, the one(s)
on which I hope I will be able to say something meaningful.

Let me now turn to my three different understandings, or ‘levels’, of universality
of international law.

At a first, if you want, basic level, and corresponding to what I would regard as
the ‘classic’ understanding of our notion, universality of international law means
that there exists on the global scale an international law that is valid for and
binding on all states.! Universality thus understood as global validity and applica-
bility excludes neither the possibility of regional (customary) international law nor
that of treaty regimes creating particular legal sub-systems, nor the dense web of
bilateral legal ties between states (I exclude constructs like ‘persistent objection’
from tonight’s analysis). But all these particular rules remain ‘embedded’, as it were,
in a fundamental universal body, or core, of international law. In this sense,
international law is all-inclusive.

At a second level, a wider understanding of universality responds to the question
whether international law can be perceived as constituting an organised whole, a
coherent legal system, or whether it remains no more than a ‘bric-a-brac’, to use
Jean Combacau’s expression’—a’ random collection of norms, or webs of norms,
with little interconnection. This question is probably best termed that of the ‘unity’
or ‘coherence’ of international law; and strong connotations of predictability and
legal security will be attached to such {in my terminology} second-level universal-
ity. International law has, of course, long been perceived as a legal system by
international lawyers, most of them admittedly not much bothered by fine points of
systems theory, while today many commentators see this systemic character
threatened by a process of ‘fragmentation’, a challenge to which I will turn later.

1 RY Jennings, ‘Universal International Law in a Multiculrural World® in M Bos and I Brownlie
{eds), Liber Amicorum for the Rt. Hon. Lord Wilberforce (Oxford, Clarendon Press, 1987) 39, 40-1.
Z J Combacau, ‘Le droit international: bric-i-brac ou sysiéme ?’ {1986) 31 Archives de philosophie
du droit 85, 83.
3 ILC, Fragmentation of International Law: Difficulties arising from the Diversification and
Expansion of International Law, Report of the Study Group of the International Law Commission
{United Nations, A/CN.4/L.682, 2006) 491.
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At a third level, universality may be taken to refer to an—actual or perceived—
(changing) nature of the international legal system in line with the tradition of
international legal thinking known as ‘universalism’. A universalist approach to
international law in this sense expresses the conviction that it is possible, desirable,
indeed urgently necessary {and for many, a process that is already under way), to
establish a public order on a global scale, a common legal order for mankind as a
whole.? International law, according to this understanding, is not merely a tool-box
of rules and principles destined to govern inter-state coordination and cooperation;
rather it constitutes a ‘comprehensive blueprint for social life’, as Christian Tomus-
2 chat has called it.* Universalism thus understood goes far beyond the addition of a
layer of what Wolfgang Friedmanné has called the ‘international law of coopera-
tion’ to the body of the law. The concept implies the expansion of international law
beyond the inter-state sphere, particularly by endowing individuals with interna-
tional personality, establishing a hierarchy of norms, a value-oriented approach, a
certain ‘verticalisation’ of internarional law, de-emphasising consent in law-making,
‘introducing international criminal faw, by the existence of instirurions and proce-
dures for the enforcement of collective interests at the international level—
“ultimately, the emergence of an international community, perceived as a legal
ommunity.” Indeed, international law has undoubtedly entered a stage at which it
“does not exhaust itself in correlative rights and obligations running between states,
‘but also incorporates common interests of the international community as a whole,
including not only states, but all human beings. In doing so, it begins to display
more and more features that do not fit into the ‘civilist’, bilateralist structure of the
-traditional law. In other words, it is on its way to being a true public international
Taw.5
ust two quick remarks completing this point: first, and addressing concerns of
ertain voices coming from the Left, one can perfectly adhere to an universalist
riew as described without entertaining, or accepting, hegemonic second thoughts.
And further, one can adhere to such a universalist approach without necessarily
ubscribing to the view that contemporary international law is undergoing a
ocess of ‘constitutionalisation’. [ will return to this issue at the very end of this

*_ A von Bogdandy and S Delavalle, Universalism and Particularism as Paradigms of International
7y (Institute for International Law and Justice/New York University School of Law, International Law
3 ustice Working Paper no 3, 2008) 1.

% C Tomuschat, ‘International Law: Ensuring the Survival of Mankind on the Eve of a New
entury (General Course on Public International Law)' (1999} 281 Recueil des Cours de PAcadémie de
Droit International 9, 63.

WG Friedmann, The Changing Structure of International Law (London, Stevens, 1964},
7 HEH Mosler, ‘The International Society as a Legal Community’ (1974) 140 Recueil des Cours de
Académie de Droit International 1, 11-12.

:¥ B Simma, ‘From Bilateralism to Community Interest in International Law (1994} 250 Recueil des

ours de 'Académie de Droit International 217, at 231-34.
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CHALLENGES FACED BY UNIVERSALITY AT ITS VARIOUS LEVELS

After the preceding brief tour d’borizon of what ‘universality’ of international law
may be taken to mean, let me describe the challenges which the notion faces, and
the ways to cope with them, using as a point of departure the conceptions I have
just developed.

The understanding of universality of international law in the classic (level I)
sense, that is, its global reach, has encountered many challenges, indeed attacks,
from different quarters, both philosophical/theoretical and practical, for a long
time. They embrace more aggressive strands of regionalism and related, more
‘innovative’, concepts like those of a ‘League of {(liberal) democracies’ versus
‘pariah’ or ‘rogue’ states, designed to bypass the United Nations, cultural relativism
in international human rights discourse, as well as what I would call ‘post-modern’
challenges stemming from Critical Legal Studies, Marxist theory, the theory of
Empire and Feminist theory. Level TI universality in particular has not only come
under fire from a new species of Voelkerrechtsleugner (negligible intellectually, if
they were not to teach at influential US universities), but has also come under more
friendly, if ultra-theoretical, fire from a very specific sociological school, ‘global
legal pluralism’, which sees many autopoietic functional systems emerge on a global
scale to eventually substitute the state.” Finally, to formulate a challenge of my own
to level 1T universality, universalism as thus understood appears to me not as far
advanced as many of its protagonists (want to} believe; it suffers from serious
practical shortcomings, and is also being attacked by several post-modern theories.

But let us now turn to tonight’s specials, so to speak, from among the menu of
challenges to universality. As I indicated at the outset, my choice is determined by
the topic assigned to me, namely the viewpoint of a practitioner, particularly of the
humble practitioner in front of you. This specific point of departure leads me to
turn to a range of problems which German international lawyers would regard as

belonging to Voelkerrechtsdogmatik rather than genuine theory, but which, wher- -
ever they may belong, have also considerable practical relevance. Thus, the -

challenge to level I universality, which I have selected for discussion is that of the
alleged fragmentation of international law; as my ‘favourite’ challenge to level Il
universality, I will take up the proliferation of international courts and tribunals,
while T could not yet find a comparable buzzword to sum up the problems
encountered by the common-legal-order-of-mankind approach embodied in level 111

universality.

Let me emphasise that these are quite subjective choices. The links between the

various understandings of universality and ‘their’ respective challenges are anything
but mutually exclusive, and notions like ‘fragmentation” and ‘proliferation’ are not
separated by sharp dividing lines. For instance, I could have selected fragmentation

as the principal threat to universality in the sense of unity and coherence of

9 A Fischer-Lescano and G Teubner, ‘Regime Collisions: The Vain Search for Legal Unity in the

Fragmentation of Glohal Law’ (2004) 25 Michigan Jowrnal of International Law 999,
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ternational law, and many observers would regard the proiiferation of interna-
onal courts and tribunals as one aspect, or one prominent cause of, such
fagmentacion.

Particular: The ‘Fragmentation’ of International Law

¢. Phenomenon

or these clarifications, I turn to the phenomenon of fragmentation, conceived as
hallenge to the universality of international law in the sense of the latter’s global
idity and applicability, and to the international legal responses developed to cope
thiit.:

Fragmentation has become one of the great favourites in international legal
terature over the past years. Its connotations are clearly negative: something is
ing up, falling apart, or worse: bombs or ammunition can be designed to
-agment and thus become even more destructive. In international legal parfance the
1 gained such prominence out of the fear that international law might lose its
iveérsal applicability, as well as its unity and coherence, through the expansion
diversification of its subject-matters, through the development of new fields in
law that go their own way, and that legal security might thereby suffer
ember that | will take up the proliferation issue separately). In particular, it is
appearance of more and more international treaties of a law-making type,
lating related or identical matters in a variety of, sometimes conflicting, ways
binding different but sometimes overlapping groups of states, that is a matter
ern.'0 Indeed, there is simply no ‘single legislative will behind international
! The Arbitral Tribunal in the Southern Bluefin Tuna case has spoken of ‘a
ess: of accretion and cumularion’ of international legal obligations.12 The
unal regarded this as beneficial to international law, and I would agree in
le. However, if taken to the extreme, the question does of course arise
her this development might lead to a complete detachment of some areas of
ternational law from others, without an overarching general international law
aining and holding the parts together. In arriving at this question, one would
ave to go as far as-suspecting that ‘[plowerful States labour to maintain and
actively promote fragmentation because it enables them to preserve their
ance in an era in which hierarchy is increasingly viewed as illegitimate, and
ap’portul;i,stgcaliy break the rules without seriously jeopardizing the system they
reated’.’

. Oellers-Frahm, ‘MuitiplicaFion of International Coutts and Tribunals and Confticting Jurisdic-
Problems and Possible Solutions’ (2001} 5§ Max Planck United Nations Yearbook 67, 71.

LG, Re_port on PFragmentation (n 3), para 34.

ustralia and New Zealand v Japan — Southern Bluefin Tuna case, Award (adopted 14 August
LEE]’SdlCtl'(}D' and Admissibility), 23 UNRIAA (2004} 40, para 52.

Benvems_n and GW Downs, ‘The Empire’s New Clothes: Political Fconomy and the Fragmen-
{ Internationai Law’ (2007) 60 Stanford Law Review 595.




6 Bruno Simma

In my view, to see such sinister motives at work behind our phenomenon is not
justified. 1 prefer to offer a much more natural, or let me say, technical, explana-
tion: the phenomenon described as ‘fragmentation’ of international law is nothing
but the result of a transposition of functional differentiations of governance at the
national to the international plane;'* which means that international law today
increasingly reflects the differentiation of branches of the law that are familiar to us
from the domestic sphere. Consequently, international law has developed, and is
still developing, its own more or less complete regulatory regimes, which may at
times compete with each other.

International Law’s Ways to Cope with Fragmentation

Institutional Aspects So much about fragmentation as a phenomenon. Now,
what are the institutions and methods by which international law attempts to
reconcile necessary functional differentiation with unity and coherence? This task
places responsibilities on different international actors: First—and leaving aside the
law-making activities of international organisations—states as the principal crea-
tors of international legal rules ought to be aware of the need for coherence of the
international legal system as a whole, for instance when they negotiate new
international agreements. Second, international organisations and courts, when
they interpret and apply international law, need to bear in mind that they are acting
within an overarching framework of international law, residual as it may be. Last
but not least, national courts, which play an ever more relevant role in the
application of international law, must also be aware of the impact that their
activities can have on the development of a coherent international legal system.

Staying with the institutional aspects for a second, I would submit that—
especially from my perspective as a practitioner—both the International Law
Commission and the International Court of Justice represent pillars of unity and
coherence of universal international law.

While the Court has to, and thus claims to, apply the law as it stands, the
Commission is supposed to systematise and progressively develop it. It is not
unimportant to note that the personal ties between the two organs are strong.
Many ICJ judges have formerly served on the ILC (in late 2008: seven out of 15).
This has led to an interesting complementary relationship between the two bodies.
Specifically with regard to tonight’s topic, the Commission’s projects pursue the
purpose of fostering universality at alt the levels that I have introduced, with an

emphasis on levels I and II; its work products aim to be applied as widely as -
possible, even though more recently the Commission has also drafted rules that are -

designed for concretisation at the regional, or even bilateral, plane.!s Neither is the

Commission shying away from the elaboration of special regimes if necessary. A -

1 M Koskenniemi, ‘The Fate of Public International Law: Between Technique and Politics” (2007)
70 Modern Law Review 1, 4.

15 See, eg, Convention on the Law of the Non-navigational Uses of International Watercourses |
(adopted and opencd for signature 21 May 1997, not yet entered into force) (1997) 36 ILM 700, UN °

ILC *Draft articles on the law of transboundary aquifers” (2008) UN Doc A/CN 4/L.724, UN ILC ‘Draft

Articles on Prevention of Transboundary Harm from Hazardous Activities’ {2001) GAOR S$éth Session
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case in point would be the accommodation of specific features of reservations made
‘to. human rights treaties that is currently under way in the context of the wider ILC
‘project on reservations: even Special Rapporteur Alain Pellet has come to accept
that leges speciales to serve that purpose are no threat to the unity of the law, but
ill lead to a more responsive regime, not ‘self-contained’ in any sense, and thus to
‘a progressive development of international law.

The most recent, and most direct, contribution of the ILC to the unity and
oherence of international law is the 2006 (final) Report of Martti Koskenniemi’s
Study Group on Fragmentation with its ‘tool box’ of ways and means to cope with
the undesirable effects of our phenomenon. !¢ While this voluminous study has been
criticised by some as merely stating the obvious, from my specific viewpoint it is of
immense value as a piece of work which attempts to assemble the totality of
nternational law’s devices available to counter the negative aspects of fragmenta-
t1omn. )

As to the role of the ICJ as a guarantor of the unity of international law, I will say
ew words on this later, in the context of judicial proliferation.

I now turn from the institutions to the methods developed in international law to
‘sustain its unity and coherence in the face of expansion and diversification. Again,
2‘?06 ILC Report on fragmentation is a great source of inspiration in this
egard.

;
; thods Employed  The first device to be mentioned here is the introduction of a
‘normative hierarchy in international law, above all the development of peremptory
mits to the making and administering of international law in states’ relations inter

rom a voluntarist point of departure, the idea of any hierarchical relationship
etween international legal rules is problematic. Nevertheless, we have witnessed
he recognition of two types of norms that do imply superior status: jus cogens, or
emptory norms, and, possibly, norms leading to obligations erga omnes. As to
the latter concept, it does not necessarily entail a hierarchically superior position;
erefore | will categorise it as a method of sustaining coherence in its own right.
me just mention at this point that, while the IC] was not the first to use the
ion of obligations erga ommes, it was the Court’s famous dictum in the
arcelona Traction judgment of 1970 that triggered the doctrinal fascination with
e .concept.'? Concerning jus cogens, and in rather surprising contrast, it was not
ntil 2006, ie, no less than 36 years after the Barcelona Traction judgment, and 25
15 after the blessing of the concept by the entering into force of the Vienna
nvention on the Law of Treaties with its Articles 53 and 64, that the IC] could
_ ly bring itself to issue an authoritative pronouncement. This was eight years
ter-the ICTY had first explicitly mentioned jus cogens in its Furunddja judgment

16, 370, UN lL_C_‘_Draft articles on the allocation of loss in the case of transboundary harm arising
ut'of hazardous activities’ (2006) GA 359th Session Supp No 10 (A/59/10).
18 See ILC (n 3).

%.:Barcelona Teaction, Light and Power Company Limited, Judgment, 1CJ Reports 1970, p 3, para
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of 1998,% five years after the European Court of Human Rights had done so in
Al-Adsani,® and three years after the Inter-American Court of Human Rights had
followed suit.20 Better late than never, in its Congo v Rwanda judgment of 2006,
the Court affirmed both that this category of norms was part of international law
and that the prohibition of genocide belonged to it.21 A year later, the Court
restated its recognition of jus cogens in the Genocide case.??

However, even though the existence and the relevance of jus cogens are by now
almost universally accepted, ‘the car has remained in the garage’ (to use lan
Brownlie’s metaphor2?) most of the time. This might actually be a good thing (no
offence intended to British cars!), because in instances in which the concept, or
rather its legal consequences, became operational, its application has met with
considerable difficulties. This is exemplified by two rather recent cases that had to
do with jus cogens in the field of human rights. In the first case, Al-Adsani, the
European Court of Human Rights held that, even though the prohibition of torture
had the character of jus cogens, the rules of state immunity were not trumped and
set aside by it.2* In effect, the Court blocked a specific protection afforded to
individuals (Article 6 of the European Convention on Human Rights) by interpret-
ing the Convention in accordance with general international law on state immunity,
resorting to Article 31(3)(c) of the Vienna Convention on the Law of Treaties, on
which later. The Strasbourg Court staied that ‘[t]he Convention, including Article
6, cannot be interpreted in a vacuum’; rather, the Court would have to take into
account the ‘generally recognised rules of public international law on State
immunity”,2$

Against this stands the joint dissenting opinion of those judges of the Grand
Chamber, which possessed maybe the strongest international law credentials on the
Strasbourg bench at the time: while they did not question the majority’s method of
interpreting (away} Article 6 of the European Convention, they were of the opinion
that, under general international law, the rules on state immunity could no longer
render a claim against a foreign state inadmissible in national courts where the
claim was based on the peremptory prohibition of torture.26 But, as [ said, this
remained the view of the minority.

The IC]J’s recognition of the status juris cogentis of the prohibition of genocide
did not have much impact in the Comgo v Rwanda Case cither. The Court

I3

¥ Prosecutor v FurundZija (Judgment) ICTY IT-95-17/1 {10 December 1998) para 153.

19 See Al-Adsani v UK {App no 35763/97) ECHR 2001-XI 75.

2 heridical Condition and Rights of Undocumented Migrants (Advisory Opinion) IACtHR
OC-18/03 {17 September 2(103) paras 97 fL.

2V Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Rwanda)
{Jurisdiction of the Court and Admissibility of the Application} {IC], 3 February 2006) <http:/fwww.icj-
cij.org/docket/files/126/10435.pdf> (accessed 24 March 2005} para 64.

22 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
{Basuia and Herzegovina v Serbia and Montenegro) (IC], 26 February 2007} <http:/iwww.icj—cij.org/
docket/files/91/13685.pdf> {accessed 24 March 2009) para 161,

23 Which 1 remember from discussions in the International Law Commission.

24 Al-Adsani v UK {n 18), para 61.

25 ibid, paras 55-56.

26 ihid, Joint Dissenting Opinion Rozakis and Caflisch, joined by Wildhaber, Costa, Cabral Barreto
and Vaji¢, para 3.
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emphasised that its jurisdiction remained governed by consent, irrespective of the
jus cogens character of the substantive law involved. Lacking such consent on the
art of Rwanda, which had excluded IC]J jurisdiction to rule on the Genocide
nvention by way of a reservation, there was, in the circumstances of the case, RO
ossibility for the Court to deal with the merits of the case.2”
lowever, a joint Separate Opinion of Judges Higgins, Kooijmans, Elaraby,
ada and Simma pointed out that it was ‘not self-evident that a reservation to
rticle IX (of the Genocide Convention) could not be regarded as incompatible
h the object and purpose of the Convention and we believe thart this is a matter
that the Court should revisit for further consideration’.2% The Opinion highlighted
e:role of decentralised enforcement of obligations under the Genocide Conven-
oh, with the states parties being the sole monitors of each other’s compliance (in
trast to later human rights treaties establishing treaty bodies with the compe-
tence of such oversight). According to the Opinion, this decentralised system can
nly function properly if states can bring a case before the IC] concerning the
alleged infringement of the Convention by another state.
In conclusion of this point, the last word in this tug-of-war between old and new
ternational law within the Strasbourg and Hague Courts may not yet have been
oken—as far as the ICJ is concerned, at present, it looks as if a new opportunity
probe jus cogens against state immunity might come its way.2?
Another method of inserting hierarchy into international law, somehow related
._he acceptance of jus cogens, has been embodied in Article 103 of the UN
harter, according to which the obligations of UN members under the Charter
ail over their obligations ‘under any other international agreement’. The IC]
‘has paid tribute, as it were, to Article 103 in the Lockerbie cases,3 followed by the
_ Buropean Union’s Court of First Instance in Yusuf and Kadi, ' while the respect
own to the Charter and the human rights regime established under its auspices by
European Court of Justice itself in its final Kadi decision3? has, deservedly or
eservedly, shrunk to a mere pro forma gesture—I will return to this develop-
towards the end of my speech.
Let-us have a brief look at obligations erga ommnes. For any observer capable of
asping the meaning of the Latin words involved, the relevance of this concept as

ek Amed Activities (n 20} para 67,
-ibid, {Joint Separate Opinion _c‘)f Judge Higgins, Judge Kooijmans, Judge Elaraby, Judge Owada
udge Simma) <http://'www,nq—c:].org/docket/ﬁles/l26/10441.pdf> (accessed 24 March 2009) para

What looked like a possibility in September 2008 turned into reality in December of the same
en Gcrmaqy broug_ht an Application suing Italy for breaches of international law committed by
alian C(_)rtc di Cgssazmne through its refusal to accept the German plea to jurisdictional immunity
feged crimes against humanity perpetrated by Germany in ltaly and against Ttalian citizens between
d the end of World War IL Jurisdictional Inumunitics of the State (Germany v Italy).

Ziln the Provisional Measures phase of the Lockerbie cases: eg, Questions of Interpretation and
lication of the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan
Jamabiriya v United States of America) (Provisional Measures) [1992} IC) Rep 114, paras 42-44,
649(3350 T-306/01 Yusuf v Council [2005] ECR 1-3533; Case T-315/01 Kadi v Couscil [2005] ECR
: qmed Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaar International
dation v Council and Commission, [2008] ECR-II-3649.
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a means to secure the universal grip of fundamental values consecrated by modern
international law is obvious (let me mention in passing that the intricacies of the
Latin phrase involved were not the least of the reasons why the point of departure
upon which the minimalist regime of ‘ce qui reste des crimes’ (that is, of notorious
draft article 19 on “crimes of states’) rests in the ILC Articles on State responsibility
of 2001, was finally changed from breaches of obligations erga omnes to breaches
of peremptory norms. Of course, jus cogens is also Latin, but this phrase has
apparently lost its horror for the younger generation of international lawyers,
having been around for half a century). While the concept of obligations erga
ommnes is certainly related to that of jus cogens, the fine points of their relationship

are far from clear. Something resembling a regime of our obligations is in the -

making, but still finds itself in a very initial stage—let me refer to the ILC’s Articles
on State responsibility, to the resolution of the Institut de droit international based
on reports by Giorgio Gaja and adopted in Cracow in 2005,3% and to the
monograph on the enforcement of obligations erga ommnes by Christian Tams,?* as
major doctrinal efforts in this direction. On the other hand, state practice has not
(yet?) embraced the concept with any notable passion—in this sense I would still
stick to what T wrote in 1993: ‘Viewed realistically, the world of obligations erga
omnes is still the world of the “ought” rather than of the “is” * {this, of course, not
in the Kelsenian sense).?* In view of this, the bold confirmation of the concept by
the ICJ in its Wall Opinion of 2004 is remarkable,36 as, unfortunately, is the
confusion about its use by the Court in certain commentaries on the Opinion,

A further tool for coping with negative consequences of fragmentation is to be
seen in the establishment of a regime around the lex specialisilex generalis
distinction, with the more specific norm setting aside a more general one. The
rationale of this is that the more specific rule is more to the point, regulates the
matter more effectively and is better able to accommodate particular circum-
stances.?”?

Turning to a specific aspect of lex specialis, let me make a short remark on
‘self-contained regimes’.3¥ In the wake of a problematic statement of the ICJ in the
1980 Tehran judgment, the international academic community has taken increasing
notice of this phenomenon—a development that recently culminated in the pro-
found analysis of “self-contained regimes’ by the ILC’s Study Group on Fragmenta-
tion. The Study Group’s final report identified three uses of the term, even though,
as the report acknowledges, these might not always be clearly distinguishable from

¥ Resolutions of the Institut de droit international, Rapporteur: Giorgio Gaja, Fifth Commission:
Obligations and rights erga omnes in international law (Krakow, 2005).

3 CJ Tams, Enforcing Obligations Erga Omnes in International Law (Cambridge, Cambridge
University Press, 2005).

3% B Simma, ‘Does the UN Charter Provide an Adequate Legal Rasis for Individual or Collective
Responses to Violations of Obligations erga omnes?’, in | Delbrueck (ed.), The Future of International
Law Enforcement. New Scenarios — New Law (Berlin, Duncker & Humblot, 1993) 125.

3¢ Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(Advisary Opinion) 20041 ICJ Rep 136, paras 1554f.

#7 ¢f ILC {n 3) paras 65 ff.

## B Simma and D Pulkowski, *Of Planets and the Universe: Self-contained Regimes in International
Law’ (2006} 17 Eurcpean Journal of International Law 483.
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. other: first, and perhaps most commonly, the term refers to primary rules
pled with special sets of secondary rules under the law of state responsibility;
second, ‘self-contained regimes’ are said to consist of subsystems of international
that is, sets of rules, not necessarily secondary in nature, that regulate specific
uestions differently from general international law; third, the concept is sometimes
corded an even wider meaning, denoting an entire area of international law
sgedly following its own rules of .interpretation and enforcement, such as
fernational human rights law or international trade law.3?
hat there now seems to be agreement about is that all three categories of
clf-contained regimes’ cannot, at least not completely, ‘contract out’ of, decouple
iselves from, the system of general international law. It is a fact, however, that
ori ng approaches to interpretation and application of such regimes have
eloped, for instance in international trade law, human rights, or environmental
Each regime has thus established its separate epistemic communities of lawyers
cking in the field, institutions developing and applying the law, and courts and
ibunals enforcing it. But this is not necessarily a development that threatens the
1y and coherence of international law. The formation of specific methods of
erpretation or enforcement is inherent in the set-up of such regimes, and the
wpettise that lawyers will accumulate by working within them, as well as bodies of
aw of courts and tribunals mandated to interpret and enforce these regimes,
sontribute to. a growmg and intensifying corpus of law that responds to the
ds'of the specific regime. In a positive light, these sub-systems of international
jore densely integrated and more technically coherent, may show the way
ard for general international law, as both laboratories and boosters for further
ssive development at the global level.
.last method to which I turn in my ‘tour d’borizon’ of ways and means
dev loped in international law to cope with the challenge of fragmentation is that
emic integration of regimes inter se by way of interpretation.
ink we can speak of a presumption that states, when creating new rules of
national law, do not aim at violating their obligations under other, pre-existing
es .but rather intend to operate within this framework.40 This very general
osifion can be complemented by the maxim that any legal rule should be read
ontext with other rules applicable to the parties. For the law of treaties, this idea
seen encapsulated in Asticle 31(3)(c) of the 1962 Vienna Convention.
“exact conditions for the application of this provision are far from cleas,
wever: Article 31(3)(c) stipulates that, in interpreting a treaty, there shall be taken
ccount ‘any rélevant rules of international law applicable in the relations
. the parties’. While it is now agreed that the ‘relevant rules” within the
g of the provision can be norms having their pedigree in any of the
ecognised sources of international law,! it is still disputed whether the term

LG (n 3) paras 128-9.
dni’ this sense RY Jenmings and A Watts, Oppenbeim’s International Law 9th edn (Harlow,
gman; 1992) 1275.
ZILC (n 3) para 426; ECtHR, Golder v UK (App no 4431/70) (1975} Series A no 18, 17 {para 35);
dsani {n 18) para 55,
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‘parties’ refers to all parties to, for instance, the treaty establishing the ‘relevant
rules’, or whether it is sufficient that the parties to a particular dispute are bound by
the rule in question. A WTO panel in the EC—Approval and Marketing of Biotech
Products case® has opted for the first approach, basing its reasoning on the
principle of state sovereignty and the corollary principle of consent: ‘Indeed, it is
not apparent why a sovereign State would agree to a mandatory rule of treaty

to which that State is a party is affected by other rules of international law which
that State has decided not to accept.’*3

As the ILC’s Study on Fragmentation rightly observes, such a construction of the
term ‘parties’ ‘makes it practically impossible ever to find a multilateral context
where reference to other multilateral treaties as aids to interpretation under Article
31(3)(c) would be allowed’,** due to ‘the unlikeliness of a precise congruence in the
membership of most important multilateral conventions’ *S If the Biotech approach
were followed, the most important multilateral agreements could not be interpreted
by reference to one another. On the other hand, interpreting ‘parties’ to mean only
those involved in a particular dispute before a court or tribunal would risk
divergent interpretations of one and the same rule even for multilateral treaties of
the law-making type. Hence, it has been suggested that it would be sufficient for the
purposes of Article 31(3)(c) that the parties in dispute are both parties to the other
treaty (ie, the treaty informing the interpretation of the instrument in question), if
this instrument is of a ‘reciprocal’, ‘synallagmatic’, or ‘bipolar’ type, whereas the
rule adopted by the panel in Biotech should apply if the treaty to be interpreted is
of the ‘integral’ or ‘interdependent’ type.*6 While this solution takes into account
different structures of international treaties, it has yet to be adopted by and applied
in practice. What the discussion certainly shows is that the principle of “systemic
integration’ is far from providing a panacea to fragmentation. Besides, as the
judgment of the Buropean Court of Human Rights in Al-Adsani demonstrates,
Article 31(3)(c) may, if applied ‘strictly’, ‘solve’ norm collisions in a way that is at
odds with other rules of international law, such as jus cogens.

Let me conclude this sub-chapter with a brief look at fragmentation as a matter
before the IC]. In explicit terms, and contrary to some of its former Presidents, the
Court has not yet raised its voice in the discourse about this challenge. However,
certain recent judgments do offer insights into the Court’s perception of the
coherence and unity of international law and the ways to preserve these qualities
Thus, the Court has used the tool of systemic interpretation in the Oil Platforms

29 September 2006) WT/DS291/R; WIT/DS292/R, WT/MDS293/R, para 7.68.
43 ibid, para 7.71.

4 ILC (n 3) para 450.

4 ibid, para 471.
46 ibid, para 472.

interpretation which could have as a consequence that the interpretation of a treaty -

case, resorting to Article 31(3)(c) of the Vienna Convention on the Law of Treaties:

2 EC-Measures Affecting the Approval and Marketing of Bioteck Products, Panel Report (adopted:
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y-place a specific bilateral treaty within the broader context of general interna-
onal faw.A7 Although this approach has been criticised by some observers as
getting dangerously close to a circumvention of the principle of consent delimiting
the jurisdiction of the Court, it demonstrates that international law does provide us
ith tools that allow for a coherent conception of its rules. In the recent case of
bouti v France, the Court again applied Article 31(3)(c) of the Vienna Conven-
1; this time to two bilateral treaties, and interpreted a Convention on Mutual
ssistance in Criminal Matters of 1986, whose alleged violation by France
onstituted the essence of Djibouti’s claim, in the light of a Treaty of Friendship and
ooperation concluded between the two parties in 1977. This proved to be far less
ntentious than the use of our Vienna Convention Article in the Oil Platforms
e;- especially since the Court clarified that the earlier treaty, while having ‘a
rtain bearing’ on the interpretation and application of the later one, neither
dened the scope of the Court’s jurisdiction, nor could it significantly alter the
terpretation of the Mutual Assistance Convention of 1986.4¢

the second part of my speech I now turn to the issue of the proliferation and
ing diversity of international courts and tribunals (but not of the substance of

second-level universality’, that is, the systemic coherence of international
“of course also to be seen as an accelerant of fragmentation.

ecent years, maybe the last two decades, a growing number of international
scholars, among them several Presidents of the IC], have become quite

iferation’ must have been born out of these concerns, because, like ‘fragmen-
i £ . + .
', the term has all kinds of undesirable connotations and undertones, again

p, ie, that such tribunals are not normally mandated to apply ‘general’
ational law, at least not in express terms.
cre is no doubt that international judicial dispute settlement is decentralised,

nal courts. Some international courts and tribunals have explicitly

ase: Concerning Oil Platforms (Islamic Republic of Iran v United States of America) (IC], 6
003) <http:/fwww.unhcrorg/refworld/docid/414b00604. html> {accessed 25 March 2009}

qse.Concer:ring Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France)
iént) (111Czj, 4 June 2008) <http:/fwarw.ici-ctj.org/docket/files/136/14550.pdf> (accessed 25 March
& .
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described themselves as ‘self-contained systems’,*® or as ‘autonomous judicial
institutions’.59 International dispute settlement is indeed ‘insular’.s' On the other
hand, some authors manage to see in the same picture the emergence of a system of
international courts. Of course, this is a question of definition: Even those arguing
for an ‘international court system’ or a ‘global community of courts’>2—defined ro
comprise both international and national courts—recognise that ‘the international

would probably also agree that the international judiciary is ‘dancing on the edge
of chaog’.74

But, irrespective of whether we are in the presence of an emerging system or an
uncoordinated mess of diverse mechanisms, the fact is that the present state of
affairs, characterised as an ‘explosion of international litigation and arbitration’,
has not—yet>—led to any significant contradictory jurisprudence of international
courts; such cases remain the exception and actually courts have gone to great
lengths to avoid contradicting each other.®s The discussion also to some extent
misconceives the mindset and professional ethos of international judges. In the
words of Anthony Aust: ‘No wise judge (international or national) wants to
reinvent the wheel’.56 Thus, most international judges fundamentally agree on the
way the international legal system is structured; often, they have similar educational
backgrounds. Furthermore, it will obviously add to the legitimacy of a judgment if
an international court relies on the case law of other such courts, applies and maybe
develops it, without, however, changing it fundamentally. Finally, quite a few
international judges have moved from one court to another, thus also, more or less
consciously, adding to the consistency of international jurisprudence.s?

Rather than resulting in fragmentation, the emergence of more international
courts, combined with an increasing willingness of states to submit their disputes to
judicial settlement, has revived international legal discourse. This discourse has
gained in frequency and intensity: courts nowadays have a greater say in it

international faw in the same manner, the more legitimacy it will be accorded, and

Jurisdiction, Appeals Chamber) ICTY IT-94-1-AR72 (2 October 1995) para 11.

Process of Law {Advisory Opinion) TAGEHR OC-16/99 (1 October 1999) para 61. _
51 Y Shany, The Competing Jurisdiction of International Courts and Tribunals (Oxford, Oxford

University Press, 2003) 109,

191, 191.

44344,
%4 ibid,

845, 846.
s6 A Aust, ‘Peaceful Settlement of Disputes: A Proliferation Problem?’ in TM Ndiaye and:

Thomas A. Mensab (Leiden, Nijhoff, 2007) 131, 137.
57 Martinez, ‘Towards an International Judicial System’ {n 49) 436.

judiciary is an evolving, complex, and self-organising system’.>? Most of them-

compared to doctrine. The more international courts apply a specific rule of

the more can we be certain about its normative strength. On the other hand, if

49 Prosecutor v Dusko Tadi¢ {Decision efi the Defence Motion for Interfocutory Appeal on

S0 The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due.

52 AM Slaughter, ‘A Global Community of Courts’ (2003) 44 Harvard International Law Journal:

53 | Martinez, ‘Towards an International Judicial System” {2003) 56 Stanford Law Review 429,..

55 B Simma, ‘Fragmentation in a Positive Light’ (2004) 25 Michigan Journal of International Law

Wolfrum (eds), Law of the Sea, Environmental Law and Settlement of Disputes. Liber Amicoruim Judge
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rious international courts do disagree on a point of law, the ensuing judicial
alogue may possibly further progressive development of the law.5%

anvergence and Divergence of International Jurisprudence

tances of Divergence Let me now illustrate the problématique of proliferation
by telling you a few stories about divergence and convergence in international
sprudence and the phenomenon of parallel proceedings, to provide you with a
ncrete picture of the actual weight of the problem. First, instances of divergence:
me state at the outset that these few cases can be explained to a large extent by
tefererice to the specific functions of the courts involved within the sub-systems, in
hich'they have been set up.

he most prominent of all these cases is certainly the collision between the IC] in
aragua®® and the ICTY in Tadic.s0

1i the Tadic case, the ICTY—in what has been called an ‘aggressive atrack 61—
diverged from the ICJ’s holding in the Nicaragua case on the question of the level of
I necessary for the attribution of acts of paramilitary forces present in one
¢ to another state. Whereas the IC] had decided that, for these acts to be
iburable, the state in question had to exercise ‘effective control’ over such
amilitaries, the ICTY Appeals Chamber did not hold the Nicaragua test to be

ve and proposed that a less stringent test, ie ‘overall control’, was
£.62

he IC] used the 2007 Genocide judgment to give its response to Tadic. It held
at the argument in favour of the Tadic test was unpersuasive and did not reflect
rnational law on state responsibility. In the Court’s view, the ‘overall control’
uggested by the ICTY had:

emajor drawback of broadening the scope of State responsibility well beyond the
l}d_z'_l_r_nental principle governing the law of international responsibility: a State is

nsible only for its own conduct, that is to say the conduct of persons acting, on
atéver basis, on its behalf.

Court thus came to the conclusion that the ICTY’s reading of the rules of
ibiition in question had gone too far, stretching the connection between the
duct:of a state’s organs and its international responsibility ‘almost to the
aking: point’.¢3 '

mira, ‘Fragmentation’ {n 51} 846.

Lilitary and Paramilitary Activities in and against Nicaragug (Ni i

cal; Merrls, fudgment, IC] Rep 1986, p 14. # ragua (Nicaragua v United Siaies of

lefgtf?fr v Tadi¢ {fudgment, Appeals Chamber) ICTY IT-94-1-A (15 July 1999) paras 99 ff, in

Goldstone and R] Hamilton, ‘Bosmia v. Serbia: Lessons from the Encounter of the Interna-
t-of Justice with the International Criminal Tribunal for the Former Yugoslavia’ (2008) 21

t fotrnal of International Law 95, 101,

cutor v Tadid (n 546).

splication of the Convention on the Prevention and Punishment of the Crime of Genocide

‘ _arJd Herzegovina v Serbia and Montenegra) (1C], 26 February 2007) <htepifiwww.icj—cij.orgf
Hiles/91/13685.pdf> {accessed 25 March 2009) para 406.
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In an exercise of judicial diplomacy, the IC] made it appear as if the ICTY had
intended to limit its divergent test to the specific {jurisdictional) question of whether
a conflict was internal or international. While Tadic can certainly be read in such a
conciliatory way, a member of the ICTY Appeals Chamber that had decided the
Tadi¢ case, Nino Cassese, has recently stated quite bluntly that the Yugoslavia
Tribunal actually did want to replace the Nicaragua standard developed by the IC]
at the level of general international law and posit two different tests or degrees of
contro} leading to attribution: one for acts performed by private individuals, in case
of which attributability would require ‘effective control’, and one for acts of
organised and hierarchically structured groups, such as military or paramilitary
units, in case of which ‘overall control’” would suffice. Cassese emphasised
that—contrary to what the IC] found in its Genocide judgment—the Appeals
Chamber did in fact hold that the legal criteria for these two tests reflected the state
of international law both for international humanitarian law and the law of state
responsibility. The IC], Cassese suggested, should pay attention to state practice
and case law, instead of simply and uncritically restating its previous views.*

As concerns the ICTY itself, it probably will not have much of a chance left to
reply to the ICJ and thus initiate another round in what (with all due respect for my
own Court) might be called a dialogue des sourds. But the International Criminal
Court appears set to do so: quite recently, in the Lubanga case, an ICC Pre-Trial
Chamber, about one month before the IC] rendered its judgment in the Genocide
case in early 2007, held—without discussing Nicaragua—that the overall control
test as established in Tadi¢ was also valid for the purposes of determining the
nature of the conflict under the ICC Statute,5S

A fturther example of divergent views on the same matter held by different
international courts or human rights treaty bodies is provided by the question of
the territorial scope of the application of human rights treaties. The European
Court of Human Rights has developed its approach in this matter in a long line of
case law, not without a little meandering, however. In the Bankovic case, concern-
ing a complaint arising from the NATO bombing of a Serbian television station in
April 1999, the Strasbourg Court held that the European Convention on Human
Rights did not apply to acts of Member States of the Convention effected outside
their territory, and stressed the ‘essentially territorial notion of jurisdiction’ under
the European Convention.%¢ The Court distinguished the case from other situations
where it had extended the applicability of the European Convention to extraterri-
torial acts, such as in Lowuzidou v Turkey and Cyprus v Turkey. In Loizidou, the
Court had held that the responsibility of contracting states can be involved by acts
and omissions of their authorities which produce effects outside their own territory.
Responsibility could also arise when as a consequence of military action—whether
tawful or unlawful—a state exercises effective control of an area outside its national

% A Cassese, “The Nicaragua and Tadi¢ Tests Revisited in Light of the 1C] Judgment on Genocide in
Bosnia’ (2007) 18 European Journal of International Law 649ff, particularly 657, 663 and 668.

8 Prosecutor v Thomas Lubanga Dyilo (Decision on the Confirmation of Charges, Pre-Trial
Chamber 1),1CC-01/04-01/06 {29 January 2007) paras 210-11.

8  Bankovié v Belgivm and others (App no 52207/99) ECHR 2001-X1I 333, para 61.
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critory.” In Cyprus v Turkey, the ECHR had found that, *[hlaving effective
overall control over northern Cyprus, [Turkey’s] responsibility cannot be confined

to the acts of its own soldiers or officials in northern Cyprus but must also be

ngaged by virtue of the acts of the local administration which survives by virtue of
urkish military and other support’.6® Extraterritorial acts would thus only
xeceptionally qualify as an exercise of “jurisdiction’ within the meaning of Article 1

of the Convention, said the Strasbourg Court in Bankovic, if the state, ‘through

ffective control of the relevant territory and its inhabitants ... as a consequence
f military occupation ... exercises all or some of the public powers normally to
-exercised by that Government’.5® More recently, in Hascu v Moldova and

Russia, and again in Issa v Turkey, the Court has confirmed this jurisprudence.”

:The ICJ followed a somewhat more liberal approach in its Wall Opinion of 2004

with regard to the extraterritorial application of both UN Human Rights Cov-

cnants as well as the Convention on the Rights of the Child. The Court did so in a

‘considerably less nuanced way, however. It stated simply that:

-while the jurisdiction of States is primarily territorial, it may sometimes be exercised
“outside the national terrivory, Considering the object and purpose of the International
“Covenant on Civil and Political Rights, ir would seem natural that, even when such is the
“¢ase, States parties to the Covenant should be bound to comply with its provisions.”

an equally broad manner, the UN Human Rights Committee, in its General
omment No 31 [80] of the same year on the territorial scope of the International
ovenant on Civil and Political Rights, expressed the view that ‘a Srate party must
ect and ensure the rights laid down in the Covenant to anyone within the power
effective control of that State Party, even if not situated within the territory of the
ate. Parey.’7?
While you will probably agree with me that the Strasbourg, Hague and Geneva
ews on the extraterritorial applicability of human rights treaties differ in rather
ibtle ways only, my next example is more robust. It concerns the characterisation
of Article 36(1){b) of the 1963 Vienna Convention on Consular Relations by the
itér-American Court of Human Rights on the one hand and the ICJ on the other.
hile the Inter-American Court, in an advisory opinion rendered in 1999, had held
that a detained foreigner’s right to have his consular post notified was ‘part of the
body of international human rights law’,”3 the ICJ in the LaGrand judgment of

87 Loizidou v Tirkey (App no 15318/89) ECHR 1996-VI 2216, para 52.
- Cyprus v Turkey {App no 25781/94) ECHR 2001-TV 1, para 77.
?" Bankovic v Belgiunt and others (n 60) para 71.
9z Ilagen v Moldova-and Russia (App no 48787/99) ECHR 2004-VIL 179, para 316; Issa and Others
rkey (App no 31821/96) ECHR 16 November 2004, paras 68-71.
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (n 32),
09. In its Order on Provisional Measures of 15 October 2008 in the case Application of the
ternational Convention o the Elimination of All Forms of Racial Discrimination (Georgia v Russian
dération) (IC], 15 August 2008) <httpfwww.ici-cij.org/docked/files/140/14669.pdf> (press release,
cessed. 25 March 2009), the Court took the same view with regard to the territorial reach of CERD,
dra. 109,
2 HRC, General Comment o 31 [80], The Nature of the General Legal Obligation Imposed on
States Parties to the Covenant {Geneva, United Nations, CCPR/C/21/Rev 1/Add 13, 2004) para 10.
* The Right to Information on Consular Assistance (n 46) para 141,
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2001 saw no necessity to enter into this controversial question and contented itself
with holding that Article 36 amounted to an individual right, without pronouncing
on its human rights character vel non.7* A few years later, in the Avena case,
Mexico unfortunately raised this issue again and squarely confronted the Court
with a respective submission—which led a somewhat irritated Court to finally state
that the characterisation of the individual Article 36 right as a human right found
support neither in the text nor in the travaux préparatoires of the Consular
Convention,”s This finding was not necessary for the disposition of the case; it has
rightly been criticised as an unfortunate instance of deliberate divergence of
jurisprudence?s as well as an unnecessary obstacle to the development of a new
human right.

(Much More Numerous) Cases of Convergence Let me now show you the other
side of the coin and speak about convergence of international jurisprudence.

In a major study on our topic published in 1999, Jonathan Charney concluded
that ‘the different international tribunals of the late twentieth century do share a
coherent understanding of [international] law.’”” A more recent analysis (published
in 2002) came to the conclusion that ‘by a margin of 173 to 11, tribunals are much
more likely to refer to one another in a positive or neutral way than to distinguish
or overrule.’7¢ Rather than damaging the unity of international law, frequent
cross-referencing between international courts has thus contributed to its strength-
ening and greater coherence. By way of example for this tendency, I will concen-
trate on reference made by specialised courts and tribunals to ICJ jurisprudence.

Thus, the WTO Appellate Body has often referred to decisions of the IC] (and
other international courts), mostly with respect to the rules on treaty interpreta-
tion,”® but also with regard to procedural issues such as the allocation of the burden
of proof.#0

The European Court of Human Rights has also looked to the case law of the ICJ
in interpreting its own procedural law. For instance, the ICJ’s judgment in LaGrand
to the effect that the Court’s provisional measures were binding upon the parties,
was referred to in the Mamatkulov case decided by the Strasbourg Court, which

M LaGrand Case (Germany v United States) (Judgment} (2001) IC] Rep 466 paras 77-78.
75 Avena and Otber Mexican Nationals (Mexico v United States of America) (Judgment) (2004) ICJ

Rep 12, para 30,
76 R Higgins, ‘A Babel of Judicial Voices? Ruminations from the Bench’ (2006} 55 International and

Comparative Law Quarterly 791, 796.

77 JI Charney, ‘Is Intemational Law Threatened by Muitiple International Tribunals?® (1958) 271

Recueil des Cours de 'Académie de Droit International 101, 161,

7% N Miller, ‘An Internacional Jurisprudence? The Operation of “Precedent” Across International
Tribunals® (2002) 15 Leiden Journal of International Law 483, 495.

7 See, eg, US Standards for Reformulated Gasoline, Appellate Body Report adopred 29 April 1996
WT/DS2AB/R, p 17; Japan — Taxes on Aleoholic Beverages, Appellate Body Report adopted 4 October
1996, WT/DS8/AB/R; WT/DS10/AB/R; WT/DS11/AB/R, p 12; Korea — Definitive Safeguard Measure on
Imports of Certain Dairy Products, Appellate Body Report adopted 14 December 1999, WI/DS98/
AB/R, para 81.

80 [Tuited States — Measure Affecting Imports of Woven Wool Shirts and Blouses from India,
Appellate Body Report adopted 25 April 1997, WI/DS33/AB/R, p 14,
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afirmed that its interim measures were equally binding.8* More recently in the
ol case, the European Court of Human Rights has approvingly referred to ICJ
elaw on the interpretation of multilingual treaties, and in the Bledi¢ case on the
estion of temporal jurisdiction.82
1e Inter-American Court of Human Rights has relied on holdings of the IC] in
erous instances as well. Most importantly, it has looked to the Hague Court
s predecessor, the Permanent Coust of International Justice, with regard o
tions of reparation®? or the standard of proof.34
he:International Tribunal on the Law of the Sea has made reference to the
prudence of the IC] in the M/V ‘Saiga’, the ‘Grand Prince’ and more recently,
he:Straits of Johor and the ‘Hoshinmary® cases,® on issues as varied as the
énce of a state of necessity, the power and duty of an international court to
e its jurisdiction proprio motu and the question whether international law
quired the exhaustion of diplomatic negotiations between states before they could
‘i to an international court.
mong the tribunals vested with international criminal jurisdiction, the ICTY has
'so ample use of IC] jurisprudence that the divergence in the Tadic judgment
to be seen in perspective. For some more recent instances of favourable
rences, let me mention the Trial Chamber judgments in the Boskosk®s and
gar®’ cases, where the Yugoslavia Tribunal turned to the ICJ's jurisprudence for
terpretation of 'Security Council resolutions and the customary law status of
{ague Regulations. As to the International Criminal Court, its Pre-Trial
ber in the Lubanga case (already mentioned in another context) has favour-
uoted the ICJ on the legal issue of when a territory is considered to be
ied under customary international law. It also tocok into account the factnal
55 of the IC] with regard to the Ugandan involvement in the DRC in the
Activities on the Terrztory of the Congo case, and used it to gualify the
nfllct as international in characrer rather than internal, which had been the
ssion of the ICC Prosecutor.#® Concerning the [CC Appeals Chamber, it seems
have made only cursory reference to IC] decisions so far.

anmatkulov and Abdurasulovic v Turkey (GC) {App nos 46827/99 and 46951/99) ECHR 2005-1
95, paras 116-17.
toll v Switzerland (GC) (App no 69698/01) ECHR 10 December 2007, para 59; Bledic v Croatia
0:59532/00) ECHR 2006-111-51, para 47.
White Van' (Paniagua—Morales et al v Guatemala) (Judgment) FACtHR, Series C, No 76 (23
2001) para 75 {fn 19).
“Veldsquez Rodriguez v Honduras {Judgment} IACtHR Series C, No 4 {29 July 1988) para 127.
“SAIGA’ (No 2) Case (Saint Vincent and the Grenadines v Guinea) (Merits) YTLOS Case No 2 (1
9} para 133; The ‘Grand Prince’ Case (Belize v France}) (Prompt Release) (Judgment) ITLOS
8.(20 April 2001) para 78; Land Reclamation by Singapore in and aronnd the Straits of fohor
v Singapore) (Order} ITLOS Case No 12 (10 September 2003) para 52; ‘Hoshimmaru® Case
Russian Federation) (Prompt Release} (Judgment) ITLOS Case No 14 (6 August 2007) paras

““Prosecutor v Boskoski [Judgment) ICTY-04-82-T (10 July 2008) para 192 {fn 779).
. “Prosecutor v Strugar (Judgment) ICTY-01-42-T (31 January 2005) para 227 {fn 775).
Prosecutor v Thomas Lubanga Dyilo (n 59), paras 212, 214-17, 220.




Universality of International Law from the Perspective of a Practitioner 21

nals in inter-state cases have relied on IC] jurisprudence as a matter -
 89.TCSID tribunals regularly quote decisions of the IC] and its predeces
articular in relation to treaty interpretation or procedural questions, such as :

gan of a regional organisation which tried effectively to prevent the states
“tied from having their dispute settled by an independent arbitral tribunal
ide the EU legal system. .

he most recent examples of parallel proceedings are probably the cases brought
rgia against Russia in relation to the war in the Caucasus in 2008. Georgia
proceedings before both the IC] and the European Court of Human
hits. The President of the ICJ issued an Urgent Communication to the parties
: uaﬁt to Article 74(4) of the IC] Rules of Court),”2 while her Strasbourg
part indicated provisional measures (under rule 39 of the Strasbourg Rules
rt).?3 As a state party to the ICC Statute, Georgia could also have made a
éferral to the ICC under Articles 13{a) and 14 of its Starute.

cholders (Barcelona Traction), the assessment of damages and other matters.
terestingly, the jurisprudence of the ICJ, on its part, displays very little
‘reciprocity, so to speak. The Court has until recently carefully refrained from
referring to the case law of other existing international courts (while having no:
problems with citing old arbitral decisions and the like). (Un)fortunately this is not
the place to speculate about the reasons for such abstinence. The Court’s attitude
changed fundamentally in the Gerocide case, in which the IC] followed the
jurisprudence of the ICTY on various fundamental issues as a matter of practical -
necessity. We will have to wait and see whether this new openness will spill over
into other areas.

Remedies There are several rules that might help solve the dilemma of
el proceedings on the same dispute. The principle of lis alibi pendens requires
urt to abstain from exercising jurisdiction where the same parties have already
ed proceedings before another court on the same subject-matter. It has been

that this principle forms part of international procedural law as a general
'pi_fc')f law in the meaning of Article 38(1)(c) of the IC] Statute.?* And of
é the principle of res judicata is relevant here, too.

other concept that has recently been resorted to in the case of parallel
ings is the principle of comity, that is, of respect for the competence of other
Is.. In the MOX Plant case, the Hague arbitral tribunal suspended its
ings in order to wait for the decision of the ECJ, invoking ‘considerations of
utual-respect and comity which should prevail between judicial institutions’.?> An
mple fo the contrary would be the stance taken by the Inter-American Court of
ights in its advisory opinion on the Right to Information on Consular
stance. Here, the Court refused to suspend proceedings with a view to a case
albeit one that was contentious) on similar legal questions before the IC] (Breard),
ting on its status as an ‘autonomous judicial institution’.9¢ These two opposed
aches show that the principle of comity can hardly claim to be firmly rooted
national procedural law, even though considerations of the good administra-
{ international justice speak in its favour.

Parallel Proceedings

The Challenge  Let me continue with some observations on the phenomenon of -
parallel proceedings, understood as the initiation of litigation in different interna-
tional courts on what is essentially the same substantive dispute. The most
prominent example to date is the Swordfish case.?® Chile had closed its ports to
Spanish ships that—as Chile contended—had overfished swordfish in the high seas
adjacent to Chile’s EEZ. While the EU regarded the case as predominantly
trade-related, and consequently initiated a case in the W1T'O, Chile saw it as relating
to the law of the sea, bringing proceedings before ITLOS in Hamburg. While the
case has been suspended before both institutions, pending an amicable settlement, it
demonstrates that multiple proceedings before several international courts and
tribunals are a real possibility.

A somewhat different situation occurred in the MOX Plant case, where the EU
Commission initiated proceedings against Ireland in the European Court of Justice
for breach of EU law committed through bringing a case against the United
Kingdom under the Law of the Sea Convention. Here, it was not only the parties
which initiated parallel proceedings (before ITLOS, an arbitral tribunal under the
OSPAR Convention as well as an arbitral tribunal under UNCLOS?1), but also the

splication of the International Convention on the Elimination of All Forms of Racial
ation (n 65); on 15 October 2008, the IC] issued an Order on Provisional Measures directed at
reies to the conflict, htep/fwww.ici—cij.org/docket/files/140/14803.pdf {last accessed 25 March

ECHR, Press Release 2008/581 of 12 August 2008.

A Reinisch, “The Use and Limits of Res Judicata and Lis Pendens as Procedural Tools to avoid
liceing Dispute Settlement Outcomes’ (2004} 3 The Law & Practice of International Courts and
minals 37, 48,

. Arbitra] Tribunal Constituted Pursuant to Article 287, and Article 1 of Annex VI, of UNCLOS
Dispute Concerning the MOX Plant, International Movements of Radioactive Materials, and the
rotection of the Marine Environment of the Irish Sea, ‘MOX Plant® Case (Ireland v United Kingdom),
No:3 (Suspension of Proceedings on Jurisdiction and Merits, and Request for Further Provisional
res) (PCA, 24 June 2003) < hetpfwww.pea—cpa.org/upload/files/ MOX %200rder%20n03.pdf>
:25 March 2009) para 28.

e Right to Information on Consular Assistance (n 46), paras 61-65,

% See, eg, The Kingdom of Belginm v The Kingdom of The Netherlands {Award) Permanent Court
of Arhitration (25 May 2005} in: — The Iron Rbine (Ijzeren Rijn) Arbitration {Belgium-Netherlands)
Award of 2005 (The Hague, TMC Asser Press, 2007) 37-142, paras 45 and 59,

#0 Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern Pacific
Ocean (Chile/European Community) (Order) ITLOS Case No 7 (20 December 2000); on the
developments referred to above, see the Hamburg Tribunal’s Press Releases on the case.

"1 See, ‘Mox Plant’ Case (Ireland v United Kingdom) (Order) ITLOS Case Neo 10 {3 December
2001); Dispute Concerning Access to Information under Article 9 of the OSPAR Convention {Ireland v
United Kingdom and Northern Ireland), (PCA, 2 July 2003} (2003) 42 ILM 1118; Case C-459/03
Commission of the European Communities v United Kingdom of Great Britain and Northern Ireland
[2006] ECR 1-4635.
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The perceived risk of divergent interpretations of international law and ‘forum
shopping’ by states made possible by the remarkable increase in the number of
international judicial bodies has led to a discussion on the need for some kind of
hierarchical structure among international courts. It has been suggested, for
instance, that it should be possible (or even mandatory) for other (specialised)
international courts to refer questions of general international law to the IC]J for
some kind of preliminary ruling.'%? Some commentators have gone as far as
suggesting that the IC] should be turned into a constitutional court of the world
community, or given appellate jurisdiction.?o However, apart from the question
whether sufficient know-how and resources would be available at the Hague Court
to rackle the highly complicated technical issues on the agenda of many of the
specialised international courts and tribunals—and some psychological difficulties
for the Alpha personalities involved—a direct reference by a specialised interna-
tional tribunal to the Hague Court would require both an amendment to the IC]
Statute and an enabling provision in the treaty establishing the specialised court.
Frankly speaking, another question that could—and should-~legitimately be
asked in this context would be whether it would necessarily always be a good idea
for other international courts to look for guidance to, and defer to, the ICJ in all
circumstances. The Court’s jurisprudence is sometimes infuriatingly ‘transactional’,
and its reasoning sometimes more than sparse. Further, we have already come

innovative steps and incroduced more adequate solutions in ways that are far ahead
of those of the IC]. Let me remind you of the way in which the Court has for
decades beaten around the bush concerning jus cogems, or its recent unnecessary
negation of the character of the right to consular information as a human right. The

powers of the UN Security Council.1%5 And if one compares the treatment of the

human rights obligations, or with the 2003 Decision of the Human Right
Chamber for Bosnia and Herzegovina in the Selimovic (Srebrenica) cases,'%¢ one
could not be blamed for indeed regarding the Hague Court as a stubborn defender
of certain ‘ancien regimes’ in international law. :

Returning to the issue of coordination and cooperation between international

their own initiative. For instance, more recently, meetings of judges of internationa

and are on their way to being institutionalised. Such meetings are certainly usefu

fostering of mutual professional respect, but of course they cannot be a substitut

103 G Guillauene, “The Futare of International Judiciai Institutions (1995) 44 International an
Comparative Law Quarterly 848, 848tf. ;
104 Charney, Is International Law Threatened by Multiple International Tribunals?” (n 71), 130-3
105 Ip the Provisional Measures phase of the Lockerbie cases: eg, Lockerbie {n 28a), paras 42—44.
6 Eorida Selimovic & Others v Republika Srpska, {Decision on Admissibility and Merits) (Huma
Rights Chamber for Bosnia and Herzegovina, 7 March 2003) Case No CH/01/8365.

across instances where other, regional, international courts have taken desirable

Court has been rather timid, faced with the challenge of setting judicial limits to the:

issue of reparation in the 2007 Genocide judgment with certain decisions of the:
Inter-American Court of Human Rights on the matter of reparation of violations of

courts, such courts have explored other, less formal, cooperative mechanisms on
courts also at the universal level have been organised upon the initiative of the IC],

for the development of a common understanding of legal questions and for the
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4 sound conceptualisation of overlapping and conflicting jurisdictions. It is also
¢ that such meetings lack transparency.

conclusion of my remarks on the issues of fragmentation and proliferation:
critics of the idea of a coherent international legal system now seem to have
ded that international law can, and indeed does, form a system. For instance,
Koskenniemi recently agreed that ‘[hlere is a battle European jurisprudence
o have won. Law is a whole—or in the words of the first conclusion made
ke ILC Study Group, “International law is a legal system” *.107

o [ragmentation, it seems to me that many of the concerns about this
menon have been overstated. No ‘special regime’ has ever been conceived as
ndent of general law.'® And no master plan of divide et impera lies behind
velopment. Rather than couching it in terms of the ‘dangers’ of fragmenta-
-phenomenon ought to be assessed in a much more positive way: the
cance of international law has grown; it regulates more and more fields that
fore were left solely to foreign policy or domestic jurisdiction, like the protection
dividual, environmental concerns, or international trade. International law
amic, and globalisation calls for global legal solutions.

or the ‘proliferation’ of international courts and tribunals, I would submit
he debate on fragmentation has made international judges even more aware of
esponsibility they bear for a coherent construction of international law.
rtheless, the great increase in the number and subject areas of international
ts: has led to certain problems. The possibility of divergence between the
prudence of international courts does exist. Ultimately, from a very practical
int, because of the ‘structural bias’ of specialised fields of international law
the corresponding international institutions and courts, the real issue about

tte. may be conceived under different paradigms, for instance, as either a
an environmental dispute.’®® Any international institution will necessarily

s angle, the phenomenon of fragmentation of international law, or

ation of international courts and tribunals, essentially appears as the

gole of different international institutions, mainly international courts, for what

called ‘institutional hegemony’.110

as.[ said, this struggle has hitherto been one among friends. It is being led

e of responsibility by all concerned. It has not been in the way of mutual
ordination and cooperation where necessary.

al}d M Koskenniemi, ‘Ineernational Law and Hegemony: A Reconfiguration® (2004) 17
“Review of International Affairs 197, 205-08.
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Related Responsibilities of National Courts: Two Brief Observations

Let me add to my treatment of relations between international courts and tribunals
a few observations on the relationship between international and national courts
and the responsibility arising for the latter in the context of our topic. As I have
already mentioned at the outset, the jurisprudence of domestic courts on questions
of international law is gaining more and more relevance for the development of the
law. But together with this, there also arises an increasing responsibility on the part
of these courts to maintain the law’s coherence and integrity. It would be tempiing
to pursue this topic in more depth—today 1 can only touch upon it in passing and
limit myself to two remarks that lead back to the issue of the relations between
courts at the international and the national level.

First, it is quite obvious that in these relations, mutual respect is as important ag
it is between different courts at the international level. As for the position taken by
national courts towards the jurisprudence of their international counterparts, we
come across remarkable varieties indeed. Just compare the professional respect with
which the Israeli High Court of Justice has dealt with the Wall Opinion of the
Hague Court on the legal questions of necessity and proportionality relating to the
course of the wall {while disagreeing on the factual assessment by the ICJ),111 with
the way in which US courts, including the Supreme Court, disposed of the domestic
repercussions of the LaGrand and Avena judgments concerning the individual right
to consular information enshrined in the Vienna Convention on Consular Relations
and the consequences of its violation spelt out by the ICJ;*1? and compare this again
with the position taken on the same matter by the German Federal Constitutlonai
Court. 113

With my second remark [ refer to an article by Eyal Benvenisti in the American
Journal.114 Benyenisti sees national courts engaging in what he calls a ‘globally
coordinated move’ to constrain national governments caught in the ‘debilitating

erip of globalisation’ from resorting to policies (for instance in the field of

counter-terrorism, environmental protection, or migration), which the judiciary,
considers to lead to disproportionate infringements of civil and democratic right

According to Benvenisti, governments have begun to react to this judicial move and
attempt to pre-empt their courts from reviewing such sensitive decisions by setting
up, or mandating, international institutions which are—presumably—immune from

M Above all, Mara'abe and others v The Prime Minister of Israel and others, The Supreme Court of
Israel {Jerusalem, 15 September 2005) [2003] TsrSC (not yet published, procedure no HCJ 7957/04);
particularly paras 56 and 74. 3

1122 B Simma and C Hoppe, ‘From LaGrand and Avena to Medellin — a Rocky Road Toward
Implementation’ (2005) 14 Tulane Journal of International and Comparative Law 7; B Simma and C
Hoppe, ‘The LaGrand Case: A Story of Many Miscommunications’ in JE Noyes et al (eds),
International Law Stories (New York, Foundation Press, 2007) 371. The developments described and
evaluated in these two papers were then topped, as it were, by the decision of the Supreme Court of 25
March 2008 in Medellin v Texas, 128 § Ct 1346 (2008).

'3 C Hoppe, ‘Implementation of LaGrand and Avena in Germany and the United States: Exploring
a Transatlantic Divide in Search of a Uniform Interpretation of Consular Righes’ {2007) 18 European
Journal of International Law 317,

14 E Benvenisti, *Reclaiming Democracy: The Strategic Uses of Foreign and International Law by
National Courts’ (2008} 102 American Jonrnal of International Law 241,

nal:judicial review (such as the UN Security Council Counter-Terrorism
ittee, or the EU apparatus in charge of legislating migration policy). Then the
‘touches the point which is directly refevant to us here: he views a ‘potential

*. between national and international courts. While national courts have,

. of Interior (Kingdom of Saudi Arabia) for instance, saying that the
; in that case were ‘obliged to accept’ the IC]’s ruling in the Arrest Warrant
_hls may change once national courts realise that their international counter-
re-more acquiescent with respect to intrusive governmental action, less
“in restraining governments, and that international courts are somehow
dent on them, for instance, when they look at national jurisprudence to
aiin, customary international law, or when international decisions need to be
dJ at the domestic level.

aims of ‘Universalism” Facing the Reality of Recent International Decisions

Benvenisti’s interesting ideas lead me directly to the third—and concluding—
my speech. Up till now, I have dealt with the topic of universality linked to
buzzwords of ‘fragmentation’ and ‘proliferation® viewed from a practical
et'me, in the third and last part of my speech, make a few observations on
nge” encountered by what I have called the third-level universality of
tional law, that is, its ‘universalist’ understanding as a common legal order,
nly for states, but for all human beings. Obviously, the idealistic traits of this
ption face many problems, questions and doubts, even about its justification
- the philosophical world of the pure ‘ought’. But quite apart from any
the application of international law in a multi-level system of interna-
‘governance with manifold consequences for the individual is already a fact of
is'phenomenon has led to the creation of legal responsibilities for individuals
heir 'being directly targeted by international acts or decisions. These acts or
ons may emanate from precisely the international regulatory mechanisms that
isti has in mind when he speaks of the attempts of governments to pre-empt
courts from scrutinising human rights-sensitive policy moves.!15 This brings us
- question of international remedies: individuals secking judicial review of such
ns enacted against them turn to international or supranational courts with
ng frequency. Let us have a brief look at where they can go, and how far

Yusuf and Kadi before the European Commumty courts. In these cases, the
f First Instance of the EC had decided on an action for annulment of EU

Yusuf & Kadi {n 286).




under-the UN Charter in the same way as its member states!!” and that, iy
‘accordance with Article 103 of the Charter, decisions of the Security Council taka
‘pretedence over any other obligations. Neither did the CFI see itself in a position tq
review the lawfulness of the Security Council resolutions indirectly,'® given that t
Community did not have any discretion in implementing them by EC regulations,
What the CFI did, howevet, was to test the Security Council Resolutions in question
against international jus cogens.''” The CFI found no conflict in this regard. The
approach thus described was remarkable—and markedly universalist, to say the
least, given that a judicial organ of one entity {the EC/EU) undertook to review acts
of an organ of another entity (the UN) against the standards to which that second
entity is subjected (jus cogens, ie international law).

The judgment of the CFI in the Kadi and Al Barakaat cases was appealed. In h
identical Opinions on these cases of 16 January 2008, Advocate General Poiares
Maduro recommended that the European Court of }ustlce take a different stand
than the CFl, assert jurisdiction, review the EC regulation in question against
higher EC law and consequently annul the regulation,’20 The Advocate Genera
stressed that the Community legal order was autonomous, the EC Treaty having
created ‘a municipal legal order of trans-national chrnensmns, of which it forms the
“basic constitutional charter”,"12? However, according to the Advocate General, th
relationship between the Community legal order and international law was not:
completely detached one: ‘[Tlhe Community’s municipal legal order and the
international legal order [do not] pass by each other like ships in the night.’t
While there was a presumption that the Community intended to honour its
international legal commitments, it was the task of the *Community Courts [to]
determine the effect of international obligations within the Community legal orde
by reference to conditions set by Community law’ (emphasis added).’2? The case
law of the European courts showed that, while respecting the international lega!:
obligations of the Community, the Community’s Court of Justice, as a priority, ha
to preserve the constitutional framework established by the EC/EU Treaty. “Th
relationship between international law and the Community legal order is governed
by the Community legal order itself, and international law can permeate that legal
order only under the conditions set by the constitutional principles of the Commu:
nity.’t2* A limit on permissible judicial review by the Community Courts could be:
derived nelther from Article 307 of the EC Treaty nor from a ‘political question
doctrine’ & ’Américaine. ‘On the contrary, when the risks to public security ar
believed to be extraordinarily high, the pressure is particularly strong to tak
measures that disregard individual rights, especially in respect of individuals wh

ibid, paras 243 ff.

ibid, para 266.

ibid, para 277.

Yusuf & Kadi (n 286), Opinion Advocate General Poiares Maduro 16 January 2008.
ibid, para 21.

1b1d, para 22,

ibid.

ibid, para 24,
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ittle-or no access to the political process’,'25 and thus, the greater the urgency
these persons with a judicial remedy.

the unavailability of state-of-the-art judicial review against the listing of

ants in the case at the UN level, and the questionable legitimacy of the

of listing altogether, Advocate General Maduro certainly had a point. What

quently proposed was that the Luxembourg Court assumes the role of

oiof individual rights that Professor Benvenisti diagnoses at the level of

y, the European Court of Justice rendered its judgment in the Kadi
rakaat cases.'?6 The Court appears to have followed grosso modo the
of-the Advocate General, even though the jury still seems to be out on the
of just how determined the judgment was designed to be with regard to
human rights concerns.127
udgment of the CFI was worrisome insofar as its approach would have
d the actions of the Security Council immune to judicial review on any level,
y to the rather indeterminate standard of jus cogens (which might in this
shrink from a car in the garage, to a fig-leaf). Such deference was
matic, given that no efficient judicial remedy exists at the level of the UN law
titutions administering the regime of smart anti-terrorism sanctions. From
of the universality of international law, what was also problematic about
pproach was that here, for the first time, a regional international court
self competent to directly review Security Council resolutions passed
apter VII of the UN Charter, a power from which even the IC] has

danger that the universal application of international law might be
y a court that does not even belong to the institutional set-up of thar

from reaching into the UN system in the way that the CFI did; rather, it

opposite approach and stops —albeit half-heartedly!25—the impact of

ent at the EU’s legal borders, as it were, insofar as the UN system does not
dequate protection of individual rights.12?

dra 35.

rid Al Barakaat International Foundation (n 28c),

formity with the policy that Tset out at the beginning, I will not comment on Kadi beyond

ks that T made in my speech of 4 Septembes, neither do I claim already to have a firm
the judgment. What 1 have begun tg realise, however, is that Kadi represents probably neither
-step by which Community law emancipates itself from public international law, nor the

h stand on the protection of individuals against Kafkaesque diplomatic bureaucracies.

preceding and the fotiowing footnotes.

w, sincere the Court’s judgment actually is with regard to the purported aim of protecting
iglits is another matter, and not for me to take up here. In light of the follow-up to the case
void the impression that, maybe, once the dust has settled, the decision will share the
of quite a few ECJ leading cases of being grandiose on principles without being of much help
lividual claimant,
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ing ... with the effective conduct of its operations’.132 The Strashourg Court

ce reiterated this reasoning in the cases of Kasumaj v Greece'>? and Gajic v
1n 134

From a strictly universalist viewpoint, neither the CFI solution, nor the Maduro
approach, nor the solution ultimately adopted by the ECJ appears satisfactory. Such
decentralised, either direct (CFl} or indirect (ECJ), judicial review of acts of the FHATLY.
Security Council always involve the risk of divergent assessments by different courts ¢ European Court of Human Rights apparently did not consider it possible
and thus, fragmentation. : .UN, NATO and the particular state in question could be concurrently

However, | am not only a proponent of universality but also a moderate multiple attribution). '
droit-de-Phommiste in Alain Peller’s classification. To repeat: for the individuals hirdly, Beric and others v Bosnia and Herzegovina. Here, the Strasbourg Court
affected, no effective judicial review is being offered at the UN level. How should ise declined jurisdiction to review acts of the High Representative for Bosnia
this dilemma be solved? It seems that here we really are between a rock and a hard erzegovina, acting under the Dayton Peace Agreement and the so-called
place: As international institutional lawyers and defenders of universal, ie, UN law, powers’. Between June and December 2004, the UN High Representative
we would have to argue that the European courts, just like national courts, overstep Ashdown, had removed the applicants from all their public and poiiticalf
their jurisdiction if they review acts of the Security Council. On the other hand, as sositions and indefinitely barred them from holding any such positions as
human rights lawyers, we will have to advocate the upholding of human rights rom running for elections, for having personally contributed to obstructing
review also under circumstances as those encountered in the fight against intern
tional terrorism. If, under such conditions, universal institutions like the UN cannot hen: the Constitutional Court of Bosnia and Herzegovina ordered the domestic
maintain a system of adequate protection of human rights,*3 considerations of 0
human rights deserve to trump arguments of universality. The only gquestion is
whether this effectively happened in the ECJ judgment of 3 September 2008. The
decisions in Yusuf and Kadi thus also exemplify the difficulties faced by judicial
review within a multi-level system of international governance: In the end, it is the
individuals addressed by international measures that may get caught up in its
wheels. '

The next two cases | have in mind are Bebrami and Saramati, decided by the
Furopean Court of Human Rights. The applicants had sought relief against both
actions and omissions by states contributing to UNMIK or KFOR in Kosovo:
Bebrami concerned a claim for compensation for the failure of troops of the French
KFOR contingent to mark or defuse undetonated bombs or mines known to be
present on a specific site. Two children had played on the site; one was seriously
injured by the explosives, the other died. In Saramati, the applicant demanded:
compensation for extra-judicial detention. The Court declined jurisdiction in both
cases, since the acts of both KFOR and UNMIK were not attributable to individua
UN member states, but rather to the UN as an ‘organisation of universa
jurisdiction fulfilling its imperative collective security mandate’.13! The Cour
concluded that reviewing acts or emissions of states parties to the European
Convention on Human Rights, which, however, had been acting on behalf of the
UN would ‘interfere with the fuifilment of the UN’s key mission in this field

vailable, the High Representative reacted in a manner that the Court mildly
t_'erlsed as ‘vigorous’, but which can more aptly be compared to the
ur of an absolute monarch. He decided that:

ny step taken, by any institution or authority in Bosnia and Herzegovina in order to
lish“any domestic mechanism to review the Decisions of the High Representarive
pursuant to his international mandate shall be considered by the High Representa-
§'an attempt to undermine the implementation of the civilian aspects of the [[Dayton]
sace Agreement] and shall be treated in itself as conduct undermining such implementa-

Jigh Representative decided further that:

‘avoidance of any doubt or ambiguity ... it is hereby specifically ordered and
ined, in the exercise of the ... international mandate of the High Representative
‘no Ei?bélity is capable of being incurred on the part of the Institutions of Bosnia
fzégovina . . . in respect of any loss or damage allegedly flowing, either directly or
¢tly; from such Decision of the High Representative made pursuant to his or her
ional mandate, or at all

teby specifically declared and ordered that the provisions of the Order contained
are; as to each and every one of them, laid down by the High Representative

to his international mandate and are not, therefore, justiciable by the Courts of
z_l:nd Herzegovina or its Entities or elsewhere, and no proceedings may be brought
[ of duties in respect thereof before any court whatsoever at any time thereaf-

ara 149,
iaf, v Greece (App no 6974 /05) ECHR 5 July 2007,

Germany (App no 31446/02) ECHR 28 August 2007, para 1.

d Others v Bosnia and Herzegovina {App no 36357/04) ECHR 16 October 2007, para

10 Iy my view, this was demonstrated with unfortunate precision by the Decision of the Huma
Rights Committee of 22 October 2008 on the individual communication by NI Sayadii and P Vinck
Communication No 1472/2006, CCPR/C/94/D/1472/2006.

13\ Rebrami and Bebrami v France, Saramati v France, Germany and Norway (GC) (App no
71412/01 and 78166/01) ECHR 2 May 2007, para 151,
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The Strasbourg Court held that the UN Security Council had ‘effective overall
control’ over the High Representative and that thus his acts were attributable to the
UN, rather than to individual member states.’37

You will agree that the European Convention cases, I have presented, have the
tendency, to put it mildly, to confirm Eyal Benvenisti’s point about the higher degree
of ‘acquiescence’ on the part of even specialised human rights courts towards
problematic policies of their government clientele. 3

What these cases show is that the question of judicial review of the exercise of
public authority by or at the behest of international institutions is of utmost
topicality. Regional international courts such as the European Court of Human
Rights have demonstrated their unwillingness to efficiently control the acts of the
UN Security Council or its sub-organs, operating at the universal level. Such lack of
protection at the regional level is, however, not compensated by any effective
individual complaint mechanism at the UN level.!13? And this brings me back to my
principal challenge to third-level universality: as international law becomes more
universal in the sense of directly regulating the behaviour of individuals, it is
mandatory that this development is accompanied by judicial control through
independent courts to which those individuals have access and which are ready to
assume jurisdiction over acts of international institutions that directly encroach
upon individual freedoms. If it were a regional court deciding that it was willing to
provide for adequate judicial control, universality might suffer, but it would be a
kind of universaliry which deserved to suffer.40

CONCLUSION

Thus far my review of the various conceptions of universality of international law,
of the challenges that universality in its various appearances meets, and of the ways
by which international law, especially the international judiciary, attempts to cope

us practitioners, the universality of international law in all its variations is in

that we must handle the law, its reach, unity and coherence, in a responsible way.
This is a state of mind whose presence, and dominance, 1 have personally

137 ibid, paras 27-3{.

138 Benvenisti, ‘Reclaiming Democracy’ {n 108}

139 | am speaking of ‘regional international courts’ here so as to exclude the European Community’s
Court of Justice, which in its Kadi judgment has indicated its own way out of what I would call a denial
of international justice. Particularly in the ‘light’ of the follow-up to the Kadi judgment, T am not sure,
Lhowever, whether the EC] was really determined to go the whole way in this regard.

140 See the preceding note.

with them. I have exposed you to a veritable tour de force, also with regard to the.
amount of time I have been assigned to fill tonight. For this reason, I will desist
from treating you to a typical German academic ‘conclusion’, ie, another 15
minutes of condensed wisdom, but only say the following: From the viewpoint of :

relatively good shape. We may not always be aware of how thin the theoretical ice
is on which we are moving, but what we keep in mind in very pragmatic ways is'

experienced in Geneva at the sessions of the Committee on Economic, Social and
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iltural Rights, during entire swnmers spent with the International Law Commis-
n; and now in the Great Hall of Justice of the Peace Palace. The international
diciary in particular has developed a set of tools to cope with the undesirable
aspects of both fragmentation and proliferation, and appears to employ it in full
ireness of these challenges on a regular basis. Hence, there is among us
itioners no feeling of urgent need for a ‘constitutionalisation’ of international
—to finally introduce the third great buzzword to which German international
lawyers in particular supposedly have to bow if they want to be ‘cool’. Personally, |

Id - never get rid entirely of the suspicion that the great attraction that
onstitutionalisation’ of international law seems to have for German colleagues
irst have something to do with the fact that most, if not all, of them also have to
ach Staatsrecht and European Community law at their universities, compared to
which public international law does indeed still look pretty dishevelled in many
aces. Thus, the desire to imbue international law with some of the orderliness and
erarchy that constitutions create in most of our countries in most instances most
he time. In the words of Goethe: ‘Legt ibr’s nicht aus, so legt was unter’.'# Take
is as the statement of the practitioner which I am supposed to impersonate. And
0 IOt get me wrong: we practitioners are not hostile towards any of the features or
[opments on which the protagonists of ‘constitutionalisation’ rest their case.
re as happy about the ‘widening and thickening’ of international law, to use
alyn Higgins’ words,'#? without, however, seeing the necessity of couching our
happiness in misleading terms or forcing it into some Procrustean bed.
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Democracy after the Fall of the
Berlin Wall

It has Come—It is Coming—Will it Come?

REIN MULLERSON"

HE POST-Cold War globalisation includes, as its substantial components,
“the broadening of both market economy and democracy. Both have spread
y way of borrowing from more developed societies what has worked there
de them successful, as well as by means of purposeful efforts to promote
ideas and practices. Often seen as God, motherhood and apple pie, markets
emocracy have, however, been a mixed blessing: successful and beneficial in
ny cases, while rather destructive in other circumstances. Why has it been so?
factors have determined success in some states of affairs, and failure in

2 Today, I will try to give some tentative answers to these guestions.
scracy has certainly something to do with international law. Professor
§ Franck in 1990 wrote of the emergence of the right to democratic
ernance.’ Some years later, Professor James Crawford, as a new Whewell
essor of International Law in Cambridge, gave his inaugural lecture entitled

ocracy in International Law’.2

wever, notwithstanding optimistic views of distinguished professors (I myself
t time belonged to this category of optimists, and was even quoted by
sor: Crawford) the right to democracy has hardly become universal because,
ts content is too general to be of much help in practice, and secondly, its
al implementation is not general enough to reflect universal normative

is it so? Why do we hiave so many problems, setbacks and backlashes with

racy and democratisation in today’s world? There are many reasons for that,

my short presentation | cannot even enumerate all the problems and
ulties. Therefore, I will concentrate only on some of them.

ofessor and Chair of International Law at King’s College, London; former Foreign Minister of
ormer member of the UN Human Rights Committee; Institut de Droit International, member.
ranck, “The Emerging Right to Democratic Governance’ (1992) 86 Awterican Jourmal of
dtional Law 46-91.
. Crawford, Democracy in International Law. Inaugural Lecture (Cambridge, Cambridge Univer-
Press; 1994),
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