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Summary

1. THE THIRD PARAGRAPH OF ARTICLE 36 OF THE TREATY DOES NOT CONTAIN A SPECIAL RULE, APPLICABLE
ONLY IN THE CASE OF PECUNIARY SANCTIONS AND PERIODIC PENALTY PAYMENTS, BUT A GENERAL PRINCIPLE,
EMPHASIZED IN THAT ARTICLE, BECAUSE IT IS TO BE APPLIED TO THE PARTICULAR CASE OF AN ACTION IN
WHICH THE COURT HAS UNLIMITED JURISDICTION . THE FACT THAT THE PRINCIPLE IS EXPRESSLY STATED IN
THE SAID ARTICLE DOES NOT EXCLUDE THE APPLICATION OF THE SAME PRINCIPLE IN CASES IN WHICH IT IS
NOT EXPRESSLY STATED

( TREATY, ARTICLES 33, 36 ).
2. THE ILLEGALITY OF THE GENERAL DECISION ON WHICH AN INDIVIDUAL DECISION IS BASED CAN LEAD ONLY
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TO THE ANNULMENT OF THE INDIVIDUAL DECISION .

3. AN APPLICANT MAY PUT FORWARD THE FOUR GROUNDS OF ANNULMENT SET OUT IN THE FIRST PARAGRAPH
OF ARTICLE 33 FOR THE PURPOSE OF CONTESTING THE LEGALITY OF THE GENERAL DECISION ON WHICH THE
INDIVIDUAL DECISION IN DISPUTE IS BASED

( TREATY, ARTICLE 33 ).

4 . DECISIONS OF THE HIGH AUTHORITY ADOPTED IN APPLICATION OF ARTICLE 92 OF THE TREATY MUST
CONTAIN AN EXACT AND DETAILED STATEMENT OF ALL THE INDIVIDUAL ITEMS COMPRISED IN THE CLAIM,
PAYMENT OF WHICH THEY MAKE ENFORCEABLE . ONLY AN ACCOUNT OF THAT KIND CAN MAKE POSSIBLE A

REVIEW BY THE COURT

( TREATY, ARTICLES 15, 92 ).

5. THE DECISION OF THE HIGH AUTHORITY OUGHT TO HAVE STATED THAT THE PAYMENT CLAIMED BY THE
FERROUS SCRAP EQUALIZATION FUND WAS BASED ON A LUMP-SUM ESTIMATE . IT OUGHT TO HAVE REFERRED
TO THE PROVISIONS ALLEGEDLY GIVING THE FUND THE POWER TO MAKE AN ASSESSMENT ON ITS OWN
AUTHORITY . IT OUGHT TO HAVE RENDERED IT POSSIBLE FOR THE DEBTOR TO UNDERSTAND THE
CIRCUMSTANCES IN WHICH HIS DEBT HAD BEEN CALCULATED

( TREATY, ARTICLES 15, 92 ).

6 . INFORMATION COLLECTED BY COOPERATIVE BODIES REPRESENTING A SIGNIFICANT PROPORTION OF THE
UNDERTAKINGS CONCERNED CANNOT BE REGARDED AS SECRET WITHIN THE MEANING OF ARTICLE 47 OF THE
TREATY . THEREFORE SUCH INFORMATION 1S NOT COVERED BY PROFESSIONAL SECRECY AND THE
PROVISIONS OF ARTICLES 5 AND 47, RELATING TO ITS PUBLICATION, ARE APPLICABLE

( TREATY, ARTICLES 5, 47 ).

7 . ANY PROCEDURE FOR MAKING ASSESSMENT BY A BODY ON ITS OWN AUTHORITY AND FOR PROVISIONAL
ESTIMATES MUST BE SUBJECT TO PRECISE RULES, SO AS TO EXCLUDE ANY ARBITRARY DECISIONS AND TO
RENDER IT POSSIBLE TO REVIEW THE DATA USED .

8. A DELEGATING AUTHORITY CANNOT CONFER UPON THE AUTHORITY RECEIVING THE DELEGATION POWERS
DIFFERENT FROM THOSE WHICH IT HAS ITSELF RECEIVED UNDER THE TREATY ( GENERAL PRINCIPLE ).

THE HIGH AUTHORITY'S POWER TO AUTHORIZE OR ITSELF MAKE THE FINANCIAL ARRANGEMENTS REFERRED
TO IN ARTICLE 53 OF THE TREATY GIVES IT THE RIGHT TO ENTRUST CERTAIN POWERS, ON CONDITIONS TO
BE DETERMINED BY IT AND SUBJECT TO ITS SUPERVISION, TO BODIES ESTABLISHED UNDER PRIVATE LAW,
HAVING A DISTINCT LEGAL PERSONALITY AND POSSESSING POWERS OF THEIR OWN .

HOWEVER, SUCH A DELEGATION OF POWERS CAN ONLY INVOLVE CLEARLY DEFINED EXECUTIVE POWERS, THE
USE OF WHICH MUST BE ENTIRELY SUBJECT TO THE SUPERVISION OF THE HIGH AUTHORITY

( TREATY, ARTICLES 3, 53, 65 ).

9. A DELEGATION OF POWERS CANNOT BE PRESUMED . EVEN WHEN EMPOWERED TO DELEGATE ITS POWERS
THE DELEGATING AUTHORITY MUST TAKE AN EXPRESS DECISION TRANSFERRING THEM .

10 . TO DELEGATE A DISCRETIONARY POWER TO BODIES OTHER THAN THOSE WHICH THE TREATY HAS
ESTABLISHED TO EFFECT AND SUPERVISE THE EXERCISE OF SUCH POWER EACH WITHIN THE LIMITS OF ITS
OWN AUTHORITY, WOULD RENDER LESS EFFECTIVE THE GUARANTEE RESULTING FROM THE BALANCE OF

POWERS ESTABLISHED BY ARTICLE 3

( TREATY, ARTICLE 3 ).

11 . IN RESERVING TO ITS PERMANENT REPRESENTATIVE ON THE BRUSSELS AGENCIES THE POWER TO MAKE
ANY DECISION SUBJECT TO THE APPROVAL OF THE HIGH AUTHORITY, THE LATTER DID NOT RETAIN
SUFFICIENT POWERS FOR THE DELEGATION RESULTING FROM DECISION NO 14/55 TO BE CONTAINED WITHIN

THE LIMITS DEFINED ABOVE .

Parties

IN CASE 9/56

MERONI & CO ., INDUSTRIE METALLURGICHE, S.P.A ., MILAN, REPRESENTED BY ITS DIRECTOR, ALDO MERONI,
ENGINEER, ASSISTED BY ARTURO COTTRAU OF THE TURIN BAR AND ADVOCATE AT THE CORTI DI CASSAZIONE,
ROME, WITH AN ADDRESS FOR SERVICE IN LUXEMBOURG AT THE CHAMBERS OF GEORGES MARGUE, 6 RUE

ALPHONSE-MUNCHEN, APPLICANT,

v

HIGH AUTHORITY OF THE EUROPEAN COAL AND STEEL COMMUNITY, REPRESENTED BY PROFESSOR GIULIO
PASETTI, ACTING AS AGENT, ASSISTED BY PROFESSOR ALBERTO TRABUCCHI, WITH AN ADDRESS FOR SERVICE

IN LUXEMBOURG AT ITS OFFICES, 2 PLACE DE METZ, DEFENDANT,
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Subject of the case

APPLICATION FOR THE ANNULMENT OF THE DECISION OF THE HIGH AUTHORITY OF 24 OCTOBER 1956,
NOTIFIED TO THE APPLICANT BY POST ON 12 NOVEMBER 1956, ACCORDING TO WHICH THE APPLICANT IS
REQUIRED TO PAY THE CAISSE DE PEREQUATION DES FERRAILLES IMPORTEES ( IMPORTED FERROUS SCRAP
EQUALIZATION FUND ), 36 RUE RAVENSTEIN, BRUSSELS, THE SUM OF LIT 54 819 656 ( FIFTY-FOUR MILLION
EIGHT HUNDRED AND NINETEEN THOUSAND SIX HUNDRED AND FIFTY-SIX ), BEING AN ENFORCEABLE
DECISION WITHIN THE MEANING OF ARTICLE 92 OF THE TREATY,

Grounds

P. 139
A - ADMISSIBILITY

1. THE APPLICATION HAS BEEN LODGED IN COMPLIANCE WITH THE PRESCRIBED FORMALITIES, AND ITS
REGULARITY IN THAT REGARD HAS NOT BEEN CONTESTED AND DOES NOT GIVE RISE TO ANY OBJECTION ON
THE PART OF THE COURT .

2. IN ITS APPLICATION AGAINST THE DECISION OF THE HIGH AUTHORITY DATED 24 OCTOBER 1956, BEING AN
ENFORCEABLE DECISION WITHIN THE MEANING OF ARTICLE 92 OF THE TREATY, THE APPLICANT ARGUES THAT
DECISION NO 14/55 OF 26 MARCH 1955 ESTABLISHING A FINANCIAL ARRANGEMENT FOR ENSURING A REGULAR
SUPPLY OF FERROUS SCRAP FOR THE COMMON MARKET INVOLVES A MANIFEST FAILURE TO OBSERVE THE
PROVISIONS OF THE TREATY AND IS VITIATED BY MISUSE OF POWERS .

ARTICLE 33 PROVIDES THAT APPLICATIONS " SHALL BE INSTITUTED WITHIN ONE MONTH OF THE
NOTIFICATION OR PUBLICATION, AS THE CASE MAY BE, OF THE DECISION OR RECOMMENDATION ", AND THAT
WHERE THEY ARE MADE BY UNDERTAKINGS OR ASSOCIATIONS REFERRED TO IN ARTICLE 48, THEY ARE ONLY
ADMISSIBLE, WHERE THEY CONCERN A GENERAL DECISION OR RECOMMENDATION, IF THE APPLICANTS
CONSIDER THE SAID DECISIONS OR RECOMMENDATIONS TO INVOLVE A MISUSE OF POWERS AFFECTING THEM

THE APPLICATION WAS LODGED ON 14 DECEMBER 1956 AND ALTHOUGH, THEREFORE, THE TIME-LIMIT FOR
INSTITUTING PROCEEDINGS LAID DOWN IN THE LAST PARAGRAPH OF ARTICLE 33 WAS RESPECTED AS
REGARDS THE DECISION OF 24 OCTOBER 1956, IT HAD EXPIRED AS REGARDS DECISION NO 14/55 OF 26
MARCH 1955 .

HOWEVER, DECISION NO 14/55 OF 26 MARCH 1955 IS NOT CONTESTED DIRECTLY, BUT IN THE CONTENT OF AN
APPLICATION AGAINST THE ENFORCEABLE DECISION OF 24 OCTOBER 1956 . WHILE THE DECISION OF 24
OCTOBER 1956 1S AN INDIVIDUAL DECISION CONCERNING THE APPLICANT, DECISION NO 14/55 OF 26 MARCH
1955 IS A GENERAL DECISION ON WHICH THE DECISION OF 24 OCTOBER 1956 1S BASED .

IN ASSESSING WHETHER THE APPLICANT 1S ENTITLED TO CLAIM, IN SUPPORT OF ITS APPLICATION AGAINST
THE INDIVIDUAL DECISION, THAT THE GENERAL DECISION ON WHICH IT IS BASED IS ILLEGAL, THE QUESTION
ARISES WHETHER THE APPLICANT MAY CONTEST THE GENERAL DECISION AFTER THE EXPIRY OF THE PERIOD
LAID DOWN IN THE LAST PARAGRAPH OF ARTICLE 33, AND RAISE AGAINST THE SAID GENERAL DECISION NOT
ONLY MISUSE OF POWERS AFFECTING ITSELF, BUT THE FOUR GROUNDS OF ANNULMENT SET OUT IN THE
FIRST PARAGRAPH OF ARTICLE 33 .

AS THE ADVOCATE GENERAL SAYS IN HIS OPINION, AN ILLEGAL GENERAL DECISION OUGHT NOT TO BE
APPLIED TO AN UNDERTAKING AND NO OBLIGATIONS AFFECTING THE SAID UNDERTAKING MUST BE DEEMED
TO ARISE THEREFROM .

P. 140

ARTICLE 36 OF THE TREATY PROVIDES THAT IN SUPPORT OF AN APPLICATION AGAINST A DECISION OF THE
HIGH AUTHORITY IMPOSING PECUNIARY SANCTIONS OR PERIODIC PENALTY PAYMENTS

"A PARTY MAY, UNDER THE SAME CONDITIONS AS IN THE FIRST PARAGRAPH OF ARTICLE 33 ..., CONTEST THE
LEGALITY OF THE DECISION OR RECOMMENDATION WHICH THAT PARTY IS ALLEGED NOT TO HAVE OBSERVED

THAT PROVISION OF ARTICLE 36 SHOULD NOT BE REGARDED AS A SPECIAL RULE, APPLICABLE ONLY IN THE
CASE OF PECUNIARY SANCTIONS AND PERIODIC PENALTY PAYMENTS, BUT AS THE APPLICATION OF A GENERAL
PRINCIPLE, APPLIED BY ARTICLE 36 TO THE PARTICULAR CASE OF AN ACTION IN WHICH THE COURT HAS
UNLIMITED JURISDICTION .

NO ARGUMENT CAN BE BASED ON THE EXPRESS STATEMENT IN ARTICLE 36 TO THE EFFECT THAT A CONTRARIO
THE APPLICATION OF THE RULE LAID DOWN IS EXCLUDED IN CASES IN WHICH IT HAS NOT BEEN EXPRESSLY
STATED . FOR THE COURT HAS DECIDED, IN ITS JUDGMENT IN CASE 8/55, THAT AN ARGUMENT IN REVERSE IS
ONLY ADMISSIBLE WHEN NO OTHER INTERPRETATION APPEARS APPROPRIATE AND COMPATIBLE WITH THE
PROVISION AND ITS CONTEXT AND WITH THE PURPOSE OF THE SAME .

ANY OTHER DECISION WOULD RENDER IT DIFFICULT, IF NOT IMPOSSIBLE, FOR THE UNDERTAKINGS AND
ASSOCIATIONS MENTIONED IN ARTICLE 48 TO EXERCISE THEIR RIGHT TO BRING ACTIONS, BECAUSE IT
WOULD OBLIGE THEM TO SCRUTINIZE EVERY GENERAL DECISION UPON PUBLICATION THEREOF FOR
PROVISIONS WHICH MIGHT LATER ADVERSELY AFFECT THEM OR BE CONSIDERED AS INVOLVING A MISUSE OF
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POWERS AFFECTING THEM .

IT WOULD ENCOURAGE THEM TO LET THEMSELVES BE ORDERED TO PAY THE PECUNIARY SANCTIONS OR
PERIODIC PENALTY PAYMENTS FOR WHICH THE TREATY MAKES PROVISION SO AS TO BE ABLE, BY VIRTUE OF
ARTICLE 36, TO PLEAD THE ILLEGALITY OF THE GENERAL DECISIONS AND RECOMMENDATIONS WHICH THEY
WERE ALLEGED NOT TO HAVE OBSERVED .

AN APPLICANT'S RIGHT, AFTER THE EXPIRATION OF THE PERIOD PRESCRIBED IN THE LAST PARAGRAPH OF
ARTICLE 33, TO TAKE ADVANTAGE OF THE IRREGULARITY OF GENERAL DECISIONS OR RECOMMENDATIONS IN
SUPPORT OF PROCEEDINGS AGAINST DECISIONS OR RECOMMENDATIONS WHICH ARE INDIVIDUAL IN
CHARACTER CANNOT LEAD TO THE ANNULMENT OF THE GENERAL DECISION, BUT ONLY TO THE ANNULMENT
OF THE INDIVIDUAL DECISION WHICH IS BASED ON IT .

ARTICLE 184 OF THE TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY EXPRESSLY ADOPTS A
SIMILAR POINT OF VIEW AND PROVIDES THAT :

"NOTWITHSTANDING THE EXPIRY OF THE PERIOD LAID DOWN IN THE THIRD PARAGRAPH OF ARTICLE 173,
ANY PARTY MAY, IN PROCEEDINGS IN WHICH A REGULATION OF THE COUNCIL OR OF THE COMMISSION IS IN
ISSUE, PLEAD THE GROUNDS SPECIFIED IN THE FIRST PARAGRAPH OF ARTICLE 173 IN ORDER TO INVOKE
BEFORE THE COURT OF JUSTICE THE INAPPLICABILITY OF THAT REGULATION ".

ARTICLE 156 OF THE TREATY ESTABLISHING THE EUROPEAN ATOMIC ENERGY COMMUNITY CONTAINS A
PRECISELY SIMILAR PROVISION .

P. 141

THE FACT THAT THE POSITION ADOPTED IS THE SAME DOES NOT CONSTITUTE A DECISIVE ARGUMENT BUT
CONFIRMS THE REASONING SET OUT ABOVE BY SHOWING THAT THE AUTHORS OF THE NEW TREATIES
REGARDED IT AS COMPELLING .

THE ANNULMENT OF AN INDIVIDUAL DECISION BASED ON THE IRREGULARITY OF THE GENERAL DECISIONS ON
WHICH IT IS BASED ONLY AFFECTS THE EFFECTS OF THE GENERAL DECISION IN SO FAR AS THOSE EFFECTS
TAKE CONCRETE SHAPE IN THE ANNULLED INDIVIDUAL DECISION .

TO CONTEST AN INDIVIDUAL DECISION CONCERNING HIM, ANY APPLICANT IS ENTITLED TO PUT FORWARD THE
FOUR GROUNDS OF ANNULMENT SET OUT IN THE FIRST PARAGRAPH OF ARTICLE 33 .

IN THE CIRCUMSTANCES, THERE IS NO REASON WHY AN APPLICANT WHO IS CONTESTING AN INDIVIDUAL
DECISION SHOULD NOT BE ENTITLED TO PUT FORWARD THE FOUR GROUNDS OF ANNULMENT SET OUT IN THE
FIRST PARAGRAPH OF ARTICLE 33 SO AS TO QUESTION THE LEGALITY OF THE GENERAL DECISIONS AND
RECOMMENDATIONS ON WHICH THE INDIVIDUAL DECISION IS BASED .

3. THE DEFENDANT HAS CONTESTED THE ADMISSIBILITY OF THE APPLICATION FOR THE ANNULMENT OF THE
DECISION OF THE HIGH AUTHORITY, DATED 24 OCTOBER 1956, BEING A DECISION ENFORCEABLE AGAINST
THE APPLICANT WITHIN THE MEANING OF ARTICLE 92 OF THE TREATY, ON THE GROUND THAT THE
APPLICANT, BY ITS LETTER OF 12 APRIL 1956, GAVE ITS CONSENT IN ADVANCE TO THE INDIVIDUAL DECISION
OF 24 OCTOBER 1956 .

THE DEFENDANT HAS MADE IT CLEAR THAT IT " HAD NEVER INTENDED TO GIVE ITS CONSENT IN ADVANCE "
OR TO RENOUNCE THE RIGHT TO BRING A LATER APPLICATION AGAINST THE STATEMENT OF SUMS DUE FROM
IT MADE AFTER 12 APRIL 1956, BUT THAT " IT CONSIDERS IT REASONABLE TO OBJECT THAT THE OFFER OF
PAYMENT CONSTITUTED APPROVAL OF THE ACTUAL FUNCTIONING OF THE BRUSSELS AGENCIES AND THUS OF
THE MEANS WHEREBY THE LATTER DETERMINED THE EQUALIZATION RATE .

THE APPLICANT'S LETTER OF 12 APRIL 1956 MAKES EXPRESS RESERVATIONS AS REGARDS THE CALCULATIONS
RESULTING IN THE DETERMINATION OF ITS DEBT, AND THOSE RESERVATIONS CONCERN IN PARTICULAR THE
CONDITIONS OF APPLICATION OF GENERAL DECISION NO 14/55 .

THOSE RESERVATIONS RENDER IT IMPOSSIBLE TO CONSIDER THE LETTER OF 12 APRIL 1956 AS CONSTITUTING
RECOGNITION OF THE DEBT OR A RENUNCIATION OF THE RIGHT TO CONTEST IT, DESPITE THE OFFER OF
PAYMENT BY INSTALMENTS WHICH IS CONTAINED THEREIN .

THEREFORE THE LETTER OF 12 APRIL 1956 DOES NOT RENDER THE APPLICATION INADMISSIBLE .
B - SUBSTANCE
FIRST SUBMISSION : INFRINGEMENT OF AN ESSENTIAL PROCEDURAL REQUIREMENT

THE APPLICANT SEES AN INFRINGEMENT OF AN ESSENTIAL PROCEDURAL REQUIREMENT IN THE FAILURE TO
STATE REASONS IN THE DECISION IN DISPUTE AND IN THE ESTIMATE MADE BY THE FUND ON ITS OWN
AUTHORITY AND NOTIFIED THEREIN .

(1) FAILURE TO STATE REASONS

THE APPLICANT SEES " A MANIFEST LACK OF REASONS " IN THE DECISION OF 24 OCTOBER 1956 . THE
DECISION CONTAINS ONLY THE TWO FOLLOWING REASONS :

" WHEREAS THE LIMITED COMPANY MERONI & CO ., INDUSTRIE METALLURGICHE, STABILIMENTO
ELETTROSIDERURGICO, VIA DELLA CEBROSA, SETTIMO TORINESE, AN UNDERTAKING WITHIN THE MEANING OF
ARTICLE 80 OF THE TREATY, HAS FAILED TO PAY TO THE IMPORTED FERROUS SCRAP EQUALIZATION FUND
THE CONTRIBUTIONS DUE FOR FERROUS SCRAP IMPORTED AFTER 1 APRIL 1954 IN CONFORMITY WITH THE
DECISIONS MENTIONED ABOVE;

WHEREAS THE CONTRIBUTIONS DUE FOR THE PERIOD FROM 1 APRIL 1954 TO 30 JUNE 1956 AMOUNT TO THE
SUM OF LIT 54 819 656 . "
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P. 142

TAKING INTO ACCOUNT THE CASE-LAW OF THE COURT, THOSE TWO PARAGRAPHS CANNOT CONSTITUTE A
STATEMENT OF THE CONSIDERATIONS OF LAW AND OF FACT UPON WHICH THE DECISION OF 24 OCTOBER
1956 1S BASED .

IT THEREFORE LACKS THE SUPPORTING REASONS INDISPENSABLE FOR THE EXERCISE OF JUDICIAL REVIEW .

ACCORDINGLY, THE DECISION OF 24 OCTOBER 1956 DOES NOT COMPLY WITH THE REQUIREMENTS OF ARTICLE
15 OF THE TREATY, WHICH PROVIDES : " DECISIONS ... OF THE HIGH AUTHORITY SHALL STATE THE REASONS
ON WHICH THEY ARE BASED ".

HOWEVER, IN ITS DEFENCE, THE HIGH AUTHORITY USES THE BRUSSELS AGENCIES AS A SHIELD :

" THE DECISION OF THE HIGH AUTHORITY DID NOTHING EXCEPT REPRODUCE THE DATA RESULTING FROM THE
VARIOUS ABSTRACTS OF ACCOUNT SENT FROM TIME TO TIME TO THE APPLICANT, AND CLEARLY NO
INDICATION OF REASONS IS REQUIRED FOR THAT ".

ACCORDING TO THE HIGH AUTHORITY, THE FAILURE TO STATE REASONS WHICH HAS BEEN OBSERVED IN THE
DECISION OF 24 OCTOBER 1956 CANNOT CONSTITUTE AN INFRINGEMENT OF AN ESSENTIAL PROCEDURAL
REQUIREMENT BECAUSE THAT DECISION HAS BEEN SUPPLIED WITH THE REASONS REQUIRED BY THE TREATY
THROUGH THE INTERMEDIARY OF THE FUND .

FOR THE PURPOSES OF THE PRESENT APPLICATION, IT IS NOT NECESSARY TO EXAMINE WHETHER THE
STATING OF APPROPRIATE REASONS IN THE NOTICES TO PAY ADDRESSED BY THE FUND TO THE APPLICANT
VALIDLY ABSOLVED THE HIGH AUTHORITY FROM STATING ITS OWN REASONS FOR THE DECISION OF 24
OCTOBER 1956, SINCE THE REASONS WHICH APPEAR IN THE SAID NOTICES DO NOT CONSTITUTE REASONS
FOR THE DEBT, ENFORCEMENT OF WHICH IS ORDERED BY THE DECISION OF 24 OCTOBER 1956 .

IN FACT, THE PAYMENT REQUIRED BY THE DECISION OF THE HIGH AUTHORITY OF 24 OCTOBER 1956 FOR THE
PERIOD FROM 1 AUGUST 1954 TO 30 JUNE 1956 IS NOT EQUAL TO THE TOTAL SHOWN IN THE NOTICES
ADDRESSED BY THE FUND TO THE MERONI UNDERTAKING FOR THAT PERIOD .

IT DIFFERS THEREFROM IN PARTICULAR BY THE ADDITION OF INTEREST FOR LATE PAYMENT AND THE
DEDUCTION OF CERTAIN PAYMENTS MADE BY THE MERONI COMPANY .

ALTHOUGH THE NOTICES TO PAY CARRIED A STATEMENT INFORMING THE DEBTOR THAT INTEREST FOR LATE
PAYMENT WOULD BE CLAIMED FROM THE 25TH DAY FOLLOWING THE DATE OF THE NOTICE AND ALTHOUGH,
IN HIS ORAL ARGUMENTS, THE AGENT FOR THE HIGH AUTHORITY SAID THAT MERONI HAD BEEN WARNED OF
THE PENALTY IN A LETTER OF 20 SEPTEMBER 1956, THE FIGURES APPEARING ON THE NOTICES DO NOT
MENTION EITHER ANY EXTRA CHARGES DUE FOR LATE PAYMENT OR ANY DEDUCTIONS ON ACCOUNT OF
EARLIER PAYMENTS .

IT IS IMPOSSIBLE TO FIND IN THE NOTICES TO PAY ADDRESSED BY THE FUND TO THE APPLICANT ANY
STATEMENT OF THE REASONS FOR THE PAYMENT DEMANDED OF IT .

P. 143

TO BE LEGAL, THE STATEMENT OF THE REASONS FOR THE DECISION OF 24 OCTOBER 1956 OUGHT TO HAVE
INCLUDED AN EXACT AND DETAILED STATEMENT OF ALL THE INDIVIDUAL ITEMS COMPRISED IN THE CLAIM,
PAYMENT OF WHICH WAS MADE ENFORCEABLE BY THE DECISION .

ONLY AN ACCOUNT OF THAT KIND COULD MAKE POSSIBLE A REVIEW OF THE SAID DECISION BY THE COURT .

THE REASONS ON WHICH THE DECISION OF 24 OCTOBER 1956 1S BASED HAVE NOT BEEN SUFFICIENTLY
STATED TO COMPLY WITH THE LAW EITHER BY THE HIGH AUTHORITY IN THE TEXT NOTIFIED TO THE
APPLICANT OR BY THE FUND IN THE NOTICES TO PAY WHICH THE LATTER ADDRESSED TO IT .

THIS FAILURE TO STATE REASONS IN CONNEXION WITH THE DECISION OF 24 OCTOBER 1956 CONSTITUTES AN
INFRINGEMENT OF AN ESSENTIAL PROCEDURAL REQUIREMENT .

THEREFORE, IN APPLICATION OF ARTICLE 33 OF THE TREATY, THAT DECISION MUST BE ANNULLED .
(11 ) ASSESSMENT BY THE FUND ON ITS OWN AUTHORITY

ALTHOUGH THE APPLICANT, IN ITS APPLICATION, EXPRESSES ASTONISHMENT AT THE FACT THAT THE
DECISION OF 24 OCTOBER 1956 DOES NOT GIVE ANY INDICATION OF THE FACTS AND FIGURES FORMING THE
BASIS OF THE ORDER TO PAY WHICH IT MAKES ENFORCEABLE, IN ITS REPLY THE SAID APPLICANT STATES
THAT IT " PRESUMES - FOR THE BRUSSELS AGENCIES HAVE NEVER SUPPLIED IT WITH EXPLANATIONS ON THIS
POINT - THAT IT HAS BEEN CHARGED ON THE PRODUCTION AND NOT ON THE TONNAGE PURCHASED WHICH
WAS NEVER DECLARED ".

THAT PRESUMPTION 1S CONFIRMED IN THE REJOINDER WHICH STATES THAT " THE PROCEDURE OF LUMP-SUM
ASSESSMENT BY THE BRUSSELS AGENCIES IS MERELY A REMEDY FOR THE FAILURE OF AN UNDERTAKING TO
MAKE RETURNS AND IS SIMPLY A NECESSARY AND INEVITABLE CONSEQUENCE OF THE SYSTEM OF
COMPULSORY CONTRIBUTIONS " AND THAT " WITHOUT THAT REMEDY THERE WOULD BE NO POINT IN
PROVIDING FOR THE OBLIGATION TO CONTRIBUTE BECAUSE IN ORDER TO DEFEND ITSELF EVERY
UNDERTAKING WOULD RESORT TO FAILING TO MAKE RETURNS ".

THE NOTICES TO PAY ADDRESSED BY THE FUND TO MERONI ALL CONTAIN THE FOLLOWING STATEMENT : "
WHERE DETAILS FOR EACH FACTORY AS TO TONNAGE ASSESSABLE ARE NOT RECEIVED BY THE 15TH DAY OF
THE SECOND MONTH FOLLOWING THE MONTH TO WHICH THE ASSESSMENT RELATES, THE MANAGERS ARE
AUTHORIZED TO PROCEED TO MAKE LUMP-SUM ESTIMATES WITH THE HELP OF THE REGIONAL OFFICES ".
HOWEVER, THE DECISION OF 24 OCTOBER 1956 DOES NOT STATE THAT THE CLAIM FOR PAYMENTS RESTS ON
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THIS BASIS AND DOES NOT MENTION THE PROVISIONS ALLEGEDLY GIVING THE FUND THE POWER TO MAKE
AN ASSESSMENT ON ITS OWN AUTHORITY IN THE CASE OF A FAILURE TO MAKE A RETURN .

IN SO FAR AS THE OBLIGATION WHICH IT ENFORCES ARISES FROM A LUMP-SUM ESTIMATE, THE DECISION OF
24 OCTOBER 1956 DID NOT STATE THE REASONS ON WHICH IT WAS BASED .

THAT FAILURE TO STATE REASONS, WHICH LEAVES THE APPLICANT IN THE DARK AS TO THE CIRCUMSTANCES
IN WHICH ITS DEBT WAS CALCULATED, CONSTITUTES AN INFRINGEMENT OF AN ESSENTIAL PROCEDURAL
REQUIREMENT .

FOR THIS REASON ALSO, IN APPLICATION OF ARTICLE 33 OF THE TREATY, THE DECISION OF 24 OCTOBER 1956
MUST BE ANNULLED .

P. 144
SECOND SUBMISSION : MANIFEST FAILURE TO OBSERVE THE PROVISIONS OF THE TREATY
IN THIS SECOND SUBMISSION, THE APPLICANT COMPLAINS THAT THE HIGH AUTHORITY :

(A ) DID NOT INFORM IT OF " THE OBJECTIVE DATA ON WHICH THE ITALIAN UNDERTAKINGS WERE ASSESSED,
IN MANIFEST CONTRADICTION WITH ARTICLE 47 OF THE TREATY, WHICH PROVIDES THAT THE HIGH
AUTHORITY " SHALL PUBLISH SUCH DATA AS COULD BE USEFUL TO GOVERNMENTS OR TO ANY OTHER PARTIES
CONCERNED "; ( B ) ONLY SENT " PROVISIONAL ACCOUNTS TO THE INTERESTED PARTIES AFTER 18 MONTHS "
AND ONLY APPLIED TO THEM " EQUALIZATION BONUSES ... WHICH WERE ALSO PROVISIONAL .

( 1) INSUFFICIENT INFORMATION

IN THE NUMEROUS COMMUNICATIONS WHICH IT ADDRESSED TO THE APPLICANT, THE FUND NEVER INFORMED
IT OF ANYTHING MORE THAN THE TONNAGE ASSESSABLE AND THE RATE OF ASSESSMENT PER UNIT .

NO INFORMATION HAS BEEN PUBLISHED, EITHER BY THE HIGH AUTHORITY OR BY THE BRUSSELS AGENCIES, SO
AS TO INFORM THOSE TO BE CHARGED OF THE METHODS WHEREBY THEIR OBLIGATIONS HAD BEEN WORKED
OUT OR OF THE FACTS ON WHICH THE CALCULATIONS WERE BASED .

IT IS ONLY THROUGH " AN ADDENDUM TO THE ANSWER OF THE HIGH AUTHORITY TO THE QUESTIONS PUT BY
THE COURT " THAT THE COURT AND, IT WOULD APPEAR, THE APPLICANT, HAVE BEEN INFORMED OF THE
SUCCESSIVE FORMULAE WHEREBY THE EQUALIZATION RATE WAS CALCULATED .

ARTICLE 5 OF THE TREATY REQUIRES THE HIGH AUTHORITY TO " PUBLISH THE REASONS FOR ITS ACTIONS "
AND ARTICLE 47 PROVIDES THAT ALTHOUGH

" THE HIGH AUTHORITY MUST NOT DISCLOSE INFORMATION OF THE KIND COVERED BY THE OBLIGATION OF
PROFESSIONAL SECRECY, IN PARTICULAR INFORMATION ABOUT UNDERTAKINGS, THEIR BUSINESS RELATIONS
OR THEIR COST COMPONENTS ... IT SHALL PUBLISH SUCH DATA AS COULD BE USEFUL TO GOVERNMENTS OR
TO ANY OTHER PARTIES CONCERNED "

IN THE REJOINDER, THE HIGH AUTHORITY HAS RETORTED TO THE APPLICANT THAT IT IS " REQUIRED TO
SHOW AN ELEMENTARY RESPECT FOR PROFESSIONAL SECRECY ".

IN THE PRESENT CASE, INFORMATION COLLECTED BY COOPERATIVE BODIES REPRESENTING AT CERTAIN
PERIODS, AND IN PARTICULAR ON 4 JULY 1955, UP TO 136 UNDERTAKINGS CHOSEN FROM AMONGST THE
LARGER OF THE 240 UNDERTAKINGS ASSESSABLE TO THE EQUALIZATION LEVY CANNOT BE REGARDED AS
SECRET WITHIN THE MEANING OF ARTICLE 47 OF THE TREATY . IN FAILING TO PUBLISH THE REASONS FOR
ITS ACTIONS, AT LEAST IN GENERAL TERMS, AND IN FAILING TO PUBLISH THE DATA NOT COVERED BY
PROFESSIONAL SECRECY AND OF POSSIBLE USE TO GOVERNMENTS OR TO ANY OTHER PARTIES CONCERNED,
OR IN FAILING TO REQUIRE THE BRUSSELS AGENCIES TO PUBLISH THE SAME, THE HIGH AUTHORITY HAS
INFRINGED ARTICLES 5 AND 47 OF THE TREATY .

P. 145

FOR THIS REASON ALSO, IN APPLICATION OF ARTICLE 33 OF THE TREATY, THE DECISION OF 24 OCTOBER 1956
MUST BE ANNULLED .

( 11') THE PROVISIONAL NATURE OF THE NOTICES TO PAY ADDRESSED TO THE APPLICANT

THE APPLICANT COMPLAINS THAT THE HIGH AUTHORITY BASED THE DECISION OF 24 OCTOBER 1956 ON
PROVISIONAL ACCOUNTS, AND THAT THE FUND HAS, UP TO THE DATE OF THE APPLICATION, NAMELY 18
MONTHS AFTER THE SYSTEM WAS INTRODUCED, NEVER SENT IT DEFINITIVE ACCOUNTS .

IT ASKS " WHETHER IT CAN HONESTLY BE CLAIMED THAT AN UNDERTAKING CAN SUCCEED IN RELIABLY
WORKING OUT ITS OWN PRICE-LIST IF IT IS NOT INFORMED ACCURATELY AND IN DUE TIME OF ITS
EQUALIZATION DEBT ™.

AS AGAINST THE APPLICANT'S REQUIREMENT, THE DEFENDANT PUTS FORWARD THE VERY NATURE OF THE
CONCEPT OF EQUALIZATION, WHICH REQUIRES " AN A POSTERIORI CALCULATION " IMPLYING KNOWLEDGE OF
THE FACTUAL DATA IN RESPECT OF WHICH EQUALIZATION IS TO BE EFFECTED .

IT ADDS IN ITS REJOINDER THAT " ONLY SMALL-SCALE CORRECTIONS WILL EVER BE INVOLVED .

THE ORDER OF MAGNITUDE OF THE DEFINITIVE ADJUSTMENTS 1S UNKNOWN, FOR THE CORRECTIONS
NOTIFIED BY THE FUND, IN PARTICULAR IN ITS LETTER OF 31 OCTOBER 1955, ARE THEMSELVES DESCRIBED
AS PROVISIONAL .

FOR THE PURPOSES OF THE PRESENT CASE IT WOULD ONLY HAVE BEEN POSSIBLE TO ESTABLISH THEM BY
MEANS OF AN EXPERT'S REPORT .
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HOWEVER, SUCH A REPORT IS NOT INDISPENSABLE IN THIS CASE, FOR THE DECISION OF 24 OCTOBER, WITH
WHICH THE APPLICATION IS CONCERNED, MUST ALREADY, FOR THE REASONS SET OUT ABOVE, BE ANNULLED .

THIRD SUBMISSION : MISUSE OF POWERS
THE APPLICANT COMPLAINS THAT THE DEFENDANT HAS COMMITTED A MISUSE OF POWERS :

IN BASING THE DECISION OF 24 OCTOBER 1956, WHICH 1S AN ENFORCEABLE DECISION, ON THE INACCURATE
CALCULATIONS OF THE BRUSSELS AGENCIES;

IN FAILING TO OBSERVE THE RECOMMENDATIONS WHICH THE COUNCIL OF MINISTERS HAD APPENDED TO THE
UNANIMOUS ASSENT GIVEN BY IT TO DECISION NO 14/55 OF THE HIGH AUTHORITY;

IN IRREGULARLY DELEGATING TO THE BRUSSELS AGENCIES POWERS CONFERRED ON IT BY THE TREATY .
(1) INACCURACY OF THE CALCULATIONS MADE BY THE BRUSSELS AGENCIES

THE APPLICANT CLAIMS THAT THE BRUSSELS AGENCIES " ARTIFICIALLY TOOK AS THE AVERAGE PRICE FOR
INTERNAL FERROUS SCRAP A PRICE WHICH WAS WELL KNOWN TO BE LOWER THAN THE REAL PRICE,
WHEREAS, EQUALLY ARTIFICIALLY, THE AVERAGE PRICE TAKEN FOR IMPORTED FERROUS SCRAP WAS
EXAGGERATED ". IT COMPLAINS THAT THE SAID AGENCIES THUS " MADE A TRAVESTY OF THE FACTS AND
CREATED A SITUATION IN WHICH THE EFFECTS OF THE SYSTEM WERE NOT THE SAME FOR ALL THE
INTERESTED PARTIES, SOME OF WHOM BENEFITED, WHEREAS OTHERS CONVERSELY SUFFERED LOSS "

P. 146

THE APPLICANT HAS ITSELF ADMITTED " THAT IT IS NOT IN A POSITION TO PROVE ITS DOUBTS ", " THAT IT
STILL DOES NOT KNOW HOW THE IMPORT OPERATIONS WERE CARRIED OUT AND WHAT WAS THE WEIGHTED
AVERAGE RATE WHICH WAS CALCULATED .

IT IS NOT POSSIBLE TO EXAMINE WHETHER THE APPLICANT'S ALLEGATIONS ARE WELL FOUNDED, IN VIEW OF
THE INADEQUACY OF THE REASONS STATED FOR THE DECISION OF 24 OCTOBER 1956 AND THE LACK OF
INFORMATION ON THE FACTORS USED BY THE BRUSSELS AGENCIES IN THEIR CALCULATIONS .

HOWEVER, FOR THE PURPOSES OF THE PRESENT APPLICATION, THAT EXAMINATION IS NOT NECESSARY,
BECAUSE THE INADEQUACY OF THE REASONS STATED AND THE FAILURE TO PUBLISH THE DATA ON WHICH
THE DECISION OF 24 OCTOBER 1956 IS BASED CONSTITUTE OF THEMSELVES INFRINGEMENTS OF THE TREATY
OF A NATURE SUCH AS TO BRING ABOUT THE ANNULMENT OF THE SAID DECISION .

( 11 ) INFRINGEMENT OF THE RECOMMENDATIONS WHICH THE COUNCIL OF MINISTERS ALLEGEDLY APPENDED
TO ITS UNANIMOUS ASSENT IN RESPECT OF DECISION NO 14/55

THE APPLICANT CLAIMS THAT THE HIGH AUTHORITY DID NOT OBSERVE SIX RECOMMENDATIONS WHICH THE
COUNCIL OF MINISTERS APPENDED TO THE ASSENT WHICH IT GAVE IN RESPECT OF DECISION NO 14/55 .

JOURNAL OFFICIEL NO 8 OF 30 MARCH 1955, P . 689, ONLY INDICATES THAT THE SAID ASSENT WAS " GIVEN
UNANIMOUSLY IN THE TERMS SET OUT IN THE MINUTES OF THE PROCEEDINGS OF THE COUNCIL "

THE MINUTES OF THE COUNCIL OF MINISTERS ARE NOT PUBLISHED .

SIX PRINCIPLES LAID DOWN BY THE COUNCIL OF MINISTERS AND THE HIGH AUTHORITY DURING THE MEETING
OF THE COUNCIL OF MINISTERS OF 21 AND 22 MARCH 1955, BEING PRINCIPLES " ON WHICH GENERAL POLICY
IN THE MATTER OF FERROUS SCRAP IS TO BE BASED ", WERE PUBLISHED IN THE THIRD GENERAL REPORT ON
THE ACTIVITIES OF THE COMMUNITY ( P . 105 ) AND THOSE SIX PRINCIPLES APPEAR TO BE THE ONES WHICH
THE APPLICANT HAS IN MIND .

HOWEVER, FOR THE PURPOSES OF THE PRESENT APPLICATION, IT IS NOT NECESSARY TO EXAMINE THE LEGAL
CONSEQUENCES WHICH PRINCIPLES PUBLISHED IN THOSE CIRCUMSTANCES MAY INVOLVE, BECAUSE FOR THE
REASONS MENTIONED ABOVE THE DECISION OF 24 OCTOBER 1956 MUST BE ANNULLED .

( 111') ILLEGALITY OF THE DELEGATION OF POWERS RESULTING FROM DECISION NO 14/55

THE APPLICANT CLAIMS THAT IN THE MIND OF THE HIGH AUTHORITY " THE BRUSSELS ACCOUNTS ARE
UNASSAILABLE AND ALMOST SACROSANCT AND ARE CERTAINLY OF GREATER WEIGHT AND AUTHORITY THAN
ARE DECISIONS PROPER, WHICH CAN ALWAYS BE CONTESTED BEFORE THE COURT OF JUSTICE ". IN OTHER
WORDS, THE APPLICANT COMPLAINS THAT THE HIGH AUTHORITY HAS DELEGATED TO THE BRUSSELS
AGENCIES POWERS CONFERRED UPON IT BY THE TREATY, WITHOUT SUBJECTING THEIR EXERCISE TO THE
CONDITIONS WHICH THE TREATY WOULD HAVE REQUIRED IF THOSE POWERS HAD BEEN EXERCISED DIRECTLY
BYIT.

P. 147

THE APPLICANT ALSO COMPLAINS THAT THE HIGH AUTHORITY HAS CREATED " A SITUATION IN WHICH THE
LARGE - AND MEDIUM-SIZED INDUSTRIES PREDOMINATE OVER THOSE OF LIMITED FINANCIAL MEANS, WHICH
HAVE TO OBTAIN THEIR SUPPLIES ON THE INTERNAL MARKETS ", IN OTHER WORDS THAT IT HAS, BY ITS
DECISION NO 14/55, DELEGATED POWERS TO AGENCIES ILL-QUALIFIED TO EXERCISE THEM .

THOSE TWO COMPLAINTS REFER TO THE DELEGATION OF POWERS WHICH GENERAL DECISION NO 14/55
GRANTED TO THE BRUSSELS AGENCIES . THE FIRST COMPLAINT IS CONCERNED WITH THE MANNER IN WHICH
THE POWERS WERE DELEGATED, THE SECOND WITH THE ACTUAL PRINCIPLE OF DELEGATION .

HOWEVER, BEFORE EXAMINING THOSE COMPLAINTS, IT IS DESIRABLE TO EXAMINE WHETHER DECISION NO
14/55 DID IN FACT GRANT A DELEGATION OF POWERS TO THE BRUSSELS AGENCIES .

(A ) DID DECISION NO 14/55 GRANT A DELEGATION OF POWERS TO THE BRUSSELS AGENCIES?
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IT IS DESIRABLE TO ESTABLISH WHETHER DECISION NO 14/55 " ESTABLISHING A FINANCIAL ARRANGEMENT
FOR ENSURING A REGULAR SUPPLY OF FERROUS SCRAP FOR THE COMMON MARKET " CONSTITUTES A TRUE
DELEGATION, TO THE BRUSSELS AGENCIES, OF POWERS WHICH HAD BEEN CONFERRED ON THE HIGH
AUTHORITY BY THE TREATY, OR WHETHER IT ONLY GRANTS THOSE AGENCIES THE POWER TO DRAW UP
RESOLUTIONS THE APPLICATION OF WHICH BELONGS TO THE HIGH AUTHORITY, THE LATTER RETAINING FULL
RESPONSIBILITY FOR THE SAME .

CERTAIN PROVISIONS OF DECISION NO 14/55 FAVOUR THE SECOND PROPOSITION, IN PARTICULAR :

THE RECITAL STATING THAT " THE HIGH AUTHORITY IS RESPONSIBLE FOR THE PROPER FUNCTION OF THE
FINANCIAL ARRANGEMENTS AND THUS MUST BE IN A POSITION TO INTERVENE EFFECTIVELY AT ANY MOMENT

’

ARTICLE 1, WHICH STATES THAT : " THE OPERATION OF THE AFORESAID ARRANGEMENTS UNDER THE
RESPONSIBILITY OF THE HIGH AUTHORITY SHALL BE GIVEN TO THE JOINT BUREAU OF FERROUS SCRAP
CONSUMERS ( HEREINAFTER REFERRED TO AS " THE JOINT BUREAU ") AND TO THE IMPORTED FERROUS SCRAP
EQUALIZATION FUND ( HEREINAFTER REFERRED TO AS " THE FUND ") .

THE SECOND PARAGRAPH OF ARTICLE 4, WHICH PROVIDES THAT " IF PAYMENT IS NOT EFFECTED IN DUE TIME,
THE FUND SHALL REQUEST THE HIGH AUTHORITY TO INTERVENE, WHEN THE LATTER MAY " ( NOT " MUST ") "
TAKE AN ENFORCEABLE DECISION ";

ARTICLE 8, WHICH PROVIDES THAT : " THE HIGH AUTHORITY SHALL APPOINT A PERMANENT REPRESENTATIVE
OR HIS DEPUTY SHALL ATTEND ALL MEETINGS OF THE ADMINISTRATIVE COUNCIL AND OF THE GENERAL
ASSEMBLY OF THE JOINT BUREAU AND OF THE FUND . THE PERMANENT REPRESENTATIVE OR HIS DEPUTY
SHALL FORWARD IMMEDIATELY TO THE HIGH AUTHORITY THE DECISIONS TAKEN BY THE BODIES MENTIONED
ABOVE AND SHALL INFORM THE HIGH AUTHORITY CONCERNING ALL MATTERS CALLING FOR A RULING BY IT
UNDER ARTICLE 9 BELOW ";

ARTICLE 9, WHICH STATES THAT : " THE DECISIONS OF THE JOINT BUREAU AND OF THE FUND SHALL BE
ADOPTED UNANIMOUSLY BY THE RESPECTIVE BOARDS IN REGARD TO MATTERS FALLING WITHIN THEIR OWN
COMPETENCE AND BY THE TWO BOARDS JOINTLY FOR MATTERS IN WHICH THEY SHARE RESPONSIBILITY . THE
PERMANENT REPRESENTATIVE OF THE HIGH AUTHORITY OR HIS DEPUTY MAY HOWEVER SUBORDINATE THE
DECISION TO THE APPROVAL OF THE HIGH AUTHORITY . WHERE NO UNANIMOUS DECISION IS TAKEN BY THE
BOARDS OF THE JOINT BUREAU AND THE FUND REGARDING THE MEASURES PROVIDED FOR IN ARTICLES 3
AND 4 AND IN THE FIRST PARAGRAPH OF ARTICLE 5 ABOVE, THE DECISION SHALL BE TAKEN BY THE HIGH
AUTHORITY . THE HIGH AUTHORITY, ITS PERMANENT REPRESENTATIVE OR THE LATTER'S DEPUTY MAY CALL
UPON THE JOINT BUREAU AND THE FUND TO MEET WITHIN NOT MORE THAN TEN DAYS, AND NOTIFY THOSE
BODIES OF ALL PROPOSALS ADVANCED . IF NO MEETING TAKES PLACE WITHIN TEN DAYS, THE HIGH
AUTHORITY ITSELF MAY TAKE A DECISION RESPECTING THE PROPOSALS CONCERNED ".

P. 148

OTHER PROVISIONS OF DECISION NO 14/55 CONFIRM THE FIRST PROPOSITION, AND IN PARTICULAR THE
FIRST PARAGRAPH OF ARTICLE 4 :

" THE FUND SHALL NOTIFY THE UNDERTAKINGS OF THE AMOUNT OF CONTRIBUTION PAYABLE AND OF THE
DATES ON WHICH PAYMENT MUST BE MADE . IT IS AUTHORIZED TO COLLECT SUCH PAYMENTS . "

AND THE FIRST PARAGRAPH OF ARTICLE 6 :

" THE FUND SHALL BE THE EXECUTIVE BODY RESPONSIBLE FOR THE FINANCIAL ARRANGEMENTS ESTABLISHED
BY THE DECISION . "

FROM THOSE TWO INTERPRETATIONS, THE HIGH AUTHORITY HAS CHOSEN THE FIRST, SAYING IN ITS
STATEMENT OF DEFENCE THAT :

" THE HIGH AUTHORITY ADOPTS THE DATA FURNISHED BY THE BRUSSELS AGENCIES WITHOUT BEING ABLE TO
ADD ANYTHING THERETO . ANY OTHER SPECIFIC EXPLANATIONS WOULD MEAN UNAUTHORIZED INTERFERENCE
IN ANOTHER BODY'S POWERS FOR THE PURPOSE OF EXPLAINING THE FACTORS INVOLVED IN THE
ELABORATION OF ITS DECISIONS ... THE PRICES OF IMPORTS, THE QUALITIES OF THE FERROUS SCRAP
IMPORTED AND THE WEIGHTED AVERAGE PRICE WITHIN THE COMMUNITY ARE FACTORS WHICH THE
BRUSSELS AGENCIES TAKE INTO CONSIDERATION IN ORDER TO FIX THE EQUALIZATION RATE . THE
CONTESTED DECISION DOES NO MORE THAN REPRODUCE THE RESULT OF THE APPLICATION BY THOSE
AGENCIES OF THE EQUALIZATION RATE TO THE APPLICANT . THUS IF IT WERE TO BE ADMITTED THAT THE
ERROR OF WHICH IT COMPLAINS CAN CONSTITUTE A MISUSE OF POWERS, THAT MISUSE OF POWERS WAS
COMMITTED DURING DELIBERATIONS OF THE EQUALIZATION AGENCIES WHICH THE HIGH AUTHORITY CAN NO
LONGER CONTEST IN VIEW OF THE FACT THAT ITS REPRESENTATIVE ON THE BRUSSELS AGENCIES DID NOT
RESERVE THE FINAL DECISION TO THE HIGH AUTHORITY UNDER ARTICLE 9 OF DECISIONS NOS 22/54 AND
14/55 . FOR IT IS BEYOND THE BOUNDS OF REASON TO SUPPOSE THAT A DECISION OF THE COMPETENT
AGENCIES IN BRUSSELS, ONCE ADOPTED UNANIMOUSLY AND WITHOUT RESERVATIONS ON THE PART OF THE
REPRESENTATIVE OF THE HIGH AUTHORITY, REMAINS EXPOSED TO POSSIBLE CHANGES IMPOSED
UNILATERALLY BY THE HIGH AUTHORITY ALONE . THE FACT THAT THE UNANIMOUS CONSENT OF ALL THE
MEMBERS OF THE DELIBERATING AGENCIES HAS BEEN REQUIRED IN ORDER THAT THE DECISIONS SHALL BE
BINDING IS OF VERY GREAT SIGNIFICANCE . HOWEVER EVEN IF, CONTRARY TO THE CLEAR WORDING OF THE
ARTICLES ALREADY QUOTED AND TO THEIR LOGICAL INTERPRETATION, IT WERE TO BE ADMITTED THAT THE
REPRESENTATIVE OF THE HIGH AUTHORITY CAN LATER, AT ANY TIME, VARY OR ANNUL THOSE DECISIONS,
THE SUBMISSION UNDER DISCUSSION WOULD STILL BE IRRELEVANT AS REGARDS THE ANNULMENT OF THE
CONTESTED DECISION . FOR WERE SUCH A MISUSE TO EXIST, IN ORDER TO BE ABLE TO CONTEST THE
DECISION AT ISSUE BEFORE THE COURT, IT WOULD BE NECESSARY TO ALTER THE CONTENT THEREOF AND TO
ATTRIBUTE TO IT AN EFFECT QUITE DIFFERENT FROM MERELY RENDERING A PRE-EXISTING OBLIGATION
ENFORCEABLE . MOREOVER THE APPLICANT WOULD HAVE HAD TO DEMONSTRATE THAT IN THE CONTESTED
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DECISION THE HIGH AUTHORITY TOOK OVER AS ITS OWN THE DELIBERATIONS OF THE BRUSSELS AGENCIES
WHICH LED TO THE FIXING OF THE EQUALIZATION RATE AND THAT THOSE DELIBERATIONS CONSTITUTE A
DECISION OF THE HIGH AUTHORITY ITSELF AGAINST WHICH THE APPLICANT IS ENTITLED TO INSTITUTE
PROCEEDINGS . "

P. 149

THE HIGH AUTHORITY COULD HAVE ARGUED THAT THE POWER OF ITS REPRESENTATIVE, PURSUANT TO
ARTICLE 9 OF DECISION NO 14/55 TO " SUBORDINATE THE DECISION TO THE APPROVAL OF THE HIGH
AUTHORITY " MEANT THAT IT REMAINED RESPONSIBLE FOR ANY DECISION OF THE BRUSSELS AGENCIES .
HOWEVER THE ABOVE QUOTATION FROM THE STATEMENT OF DEFENCE RENDERS IT NECESSARY TO TAKE THE
VIEW THAT THE HIGH AUTHORITY DOES NOT TAKE OVER AS ITS OWN THE DELIBERATIONS OF THE BRUSSELS
AGENCIES LEADING TO THE FIXING OF THE EQUALIZATION RATE .

THEREFORE DECISION NO 14/55 BRINGS ABOUT A TRUE DELEGATION OF POWERS, AND THE QUESTION
WHETHER SUCH DELEGATION ACCORDS WITH THE REQUIREMENTS OF THE TREATY MUST BE EXAMINED .

( B ) DETAILS OF THE APPLICATION OF DECISION NO 14/55

IF THE HIGH AUTHORITY HAD ITSELF EXERCISED THE POWERS THE EXERCISE OF WHICH IS CONFERRED BY
DECISION NO 14/55 ON THE BRUSSELS AGENCIES, THOSE POWERS WOULD HAVE BEEN SUBJECT TO THE RULES
LAID DOWN BY THE TREATY AND IN PARTICULAR THOSE WHICH IMPOSE UPON THE HIGH AUTHORITY :

THE DUTY TO STATE REASONS FOR ITS DECISIONS AND TO REFER TO ANY OPINIONS WHICH WERE REQUIRED
TO BE OBTAINED ( ARTICLE 15);

THE DUTY TO PUBLISH ANNUALLY A GENERAL REPORT ON ITS ACTIVITIES AND ITS ADMINISTRATIVE EXPENSES
( ARTICLE 17 );

THE DUTY TO PUBLISH SUCH DATA AS COULD BE USEFUL TO GOVERNMENTS OR TO ANY OTHER PARTIES
CONCERNED ( ARTICLE 47 ).

ON THE SAME SUPPOSITION, ITS DECISIONS AND RECOMMENDATIONS WOULD HAVE BEEN SUBJECT TO REVIEW
BY THE COURT OF JUSTICE ON THE CONDITIONS LAID DOWN BY ARTICLE 33 .

DECISION NO 14/55 DID NOT MAKE THE EXERCISE OF THE POWERS WHICH IT CONFERRED UPON THE
BRUSSELS AGENCIES SUBJECT TO ANY OF THE CONDITIONS TO WHICH IT WOULD HAVE BEEN SUBJECT IF THE
HIGH AUTHORITY HAD EXERCISED THEM DIRECTLY .

P. 150

EVEN IF THE DELEGATION RESULTING FROM DECISION NO 14/55 APPEARED AS LEGAL FROM THE POINT OF
VIEW OF THE TREATY, IT COULD NOT CONFER UPON THE AUTHORITY RECEIVING THE DELEGATION POWERS
DIFFERENT FROM THOSE WHICH THE DELEGATING AUTHORITY ITSELF RECEIVED UNDER THE TREATY .

THE FACT THAT IT IS POSSIBLE FOR THE BRUSSELS AGENCIES TO TAKE DECISIONS WHICH ARE EXEMPT FROM
THE CONDITIONS TO WHICH THEY WOULD HAVE BEEN SUBJECT IF THEY HAD BEEN ADOPTED DIRECTLY BY
THE HIGH AUTHORITY IN REALITY GIVES THE BRUSSELS AGENCIES MORE EXTENSIVE POWERS THAN THOSE
WHICH THE HIGH AUTHORITY HOLDS FROM THE TREATY .

IN NOT MAKING THE DECISIONS OF THE BRUSSELS AGENCIES SUBJECT TO THE RULES TO WHICH THE
DECISIONS OF THE HIGH AUTHORITY ARE SUBJECT UNDER THE TREATY, THE DELEGATION RESULTING FROM
DECISION NO 14/55 INFRINGES THE TREATY .

THEREFORE THE DECISION OF 24 OCTOBER 1956, WHICH 1S AN ENFORCEABLE DECISION IN RESPECT OF AN
OBLIGATION ARISING FROM THE APPLICATION OF GENERAL DECISION NO 14/55 WHICH IS ILLEGAL, MUST BE
ANNULLED .

THE APPLICANT COMPLAINS THAT THE BRUSSELS AGENCIES PROCEEDED, WITHOUT LEGAL AUTHORIZATION, TO
MAKE ON THEIR OWN AUTHORITY ASSESSMENTS IN RESPECT OF IT AND TO MAKE PROVISIONAL ESTIMATES
OF ITS DEBTS UNDER THE EQUALIZATION SCHEME .

WHILE IT HAS BEEN ESTABLISHED, IN RESPECT OF THE FIRST SUBMISSION, THAT THE DECISION OF 24
OCTOBER 1956 MUST BE ANNULLED FOR INFRINGEMENT OF AN ESSENTIAL PROCEDURAL REQUIREMENT,
BECAUSE IT DID NOT INDICATE THAT THE AMOUNT OF THE PAYMENT CLAIMED HAD BEEN CALCULATED BY
WAY OF AN ASSESSMENT EFFECTED ON THE AGENCIES' OWN AUTHORITY AND A PROVISIONAL ESTIMATE, IT
APPEARS EXPEDIENT TO INQUIRY WHETHER THE BRUSSELS AGENCIES HAD THE POWER TO MAKE
ASSESSMENTS OF THE EQUALIZATION CONTRIBUTIONS IN THAT WAY .

IN ITS REPLY TO THE QUESTIONS PUT BY THE FIRST CHAMBER, THE HIGH AUTHORITY DECLARED, ON 18 JULY
1957, THAT THE POWER TO MAKE ASSESSMENTS ON THE " AGENCIES' OWN AUTHORITY RESULTED FROM "
DECISIONS IN IDENTICAL TERMS ADOPTED ON 26 MAY 1955 BY THE IMPORTED FERROUS SCRAP
EQUALIZATION FUND AND BY THE JOINT BUREAU OF FERROUS SCRAP CONSUMERS, STATING THAT WHERE
DETAILS FOR EACH FACTORY AS TO TONNAGES ASSESSABLE WERE NOT RECEIVED BY THE 15TH DAY OF THE
SECOND MONTH FOLLOWING THE MONTH TO WHICH THE ASSESSMENT RELATED, THE MANAGERS WERE
AUTHORIZED TO PROCEED TO MAKE LUMP-SUM ESTIMATES WITH THE HELP OF THE REGIONAL OFFICES ".

DECISION NO 14/55 DID NOT GIVE THE BRUSSELS AGENCIES THE POWER TO HAVE RECOURSE TO SUCH A
METHOD OF ASSESSMENT, NOR DID IT GIVE THE POWER TO APPLY IT RETROACTIVELY, OR THE POWER TO
NOTIFY PROVISIONAL ESTIMATES .

WHILE IT IS TRUE THAT THE METHOD CONSISTING OF ASSESSMENTS MADE BY THE HIGH AUTHORITY ON ITS
OWN AUTHORITY IS ALSO USED AS REGARDS THE BASIS FOR THE GENERAL LEVY, THAT WAS EXPRESSLY
AUTHORIZED BY DECISION NO 31/55 OF 19 NOVEMBER 1955 ( JO NO 21 OF 28.11.1955, P . 906 ) AFTER THE
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HIGH AUTHORITY HAD, BY DECISIONS NOS 2/52, ARTICLE 4, AND 3/52, ARTICLE 5, REQUIRED UNDERTAKINGS

TO MAKE RETURNS AS TO THEIR PRODUCTION AND LAID DOWN DETAILED RULES IN RESPECT OF THE
RETURNS .

P. 151

ANY PROCEDURE FOR ASSESSMENT BY A BODY ON ITS OWN AUTHORITY AND FOR PROVISIONAL ESTIMATES
MUST BE SUBJECT TO PRECISE RULES SO AS TO EXCLUDE ANY ARBITRARY DECISIONS AND TO RENDER IT
POSSIBLE TO REVIEW THE DATA USED .

A DELEGATION OF POWERS CANNOT BE PRESUMED AND EVEN WHEN EMPOWERED TO DELEGATE ITS POWERS
THE DELEGATING AUTHORITY MUST TAKE AN EXPRESS DECISION TRANSFERRING THEM .

THERE IS NO LEGAL BASIS FOR THE BRUSSELS AGENCIES' ASSESSMENT ON THEIR OWN AUTHORITY OR FOR
THE NOTIFICATION OF PROVISIONAL DEBTS AND FOR THIS REASON ALSO THE DECISION OF 24 OCTOBER
1956, WHICH 1S AN ENFORCEABLE DECISION IN RESPECT OF OBLIGATIONS ARISING FROM A PROCEDURE
LACKING ANY LEGAL FOUNDATION, MUST BE ANNULLED .

( C) EXTENT OF THE DELEGATION OF POWERS

THE APPLICANT COMPLAINS THAT THE HIGH AUTHORITY HAS, BY ITS DECISION NO 14/55, DELEGATED TO THE
BRUSSELS AGENCIES POWERS WHICH THEY ARE ILL-QUALIFIED TO EXERCISE . ARTICLE 8 OF THE TREATY
REQUIRES THE HIGH AUTHORITY

" TO ENSURE THAT THE OBJECTIVES SET OUT IN THIS TREATY ARE ATTAINED IN ACCORDANCE WITH THE
PROVISIONS THEREOF "

AND DOES NOT PROVIDE ANY POWER TO DELEGATE .

HOWEVER, THE POSSIBILITY OF ENTRUSTING TO BODIES ESTABLISHED UNDER PRIVATE LAW, HAVING A
DISTINCT LEGAL PERSONALITY AND POSSESSING POWERS OF THEIR OWN, THE TASK OF PUTTING INTO
EFFECT CERTAIN " FINANCIAL ARRANGEMENTS COMMON TO SEVERAL UNDERTAKINGS " AS MENTIONED IN
SUBPARAGRAPH ( A ) OF ARTICLE 53 CANNOT BE EXCLUDED .

THE FINANCIAL ARRANGEMENTS MADE BY THE HIGH AUTHORITY ITSELF IN APPLICATION OF SUBPARAGRAPH (
B ) OF THE SAME ARTICLE MUST SERVE THE SAME PURPOSES AS THOSE AUTHORIZED IN APPLICATION OF
SUBPARAGRAPH (A ).

THEREFORE IT MUST BE POSSIBLE FOR THOSE ARRANGEMENTS TO BE SIMILAR IN FORM AND IN PARTICULAR
TO USE THE AID OF BODIES HAVING A DISTINCT LEGAL PERSONALITY .

HENCE THE POWER OF THE HIGH AUTHORITY TO AUTHORIZE OR ITSELF TO MAKE THE FINANCIAL
ARRANGEMENTS MENTIONED IN ARTICLE 53 OF THE TREATY GIVES IT THE RIGHT TO ENTRUST CERTAIN
POWERS TO SUCH BODIES SUBJECT TO CONDITIONS TO BE DETERMINED BY IT AND SUBJECT TO ITS
SUPERVISION .

HOWEVER, IN THE LIGHT OF ARTICLE 53, SUCH DELEGATIONS OF POWERS ARE ONLY LEGITIMATE IF THE HIGH
AUTHORITY RECOGNIZES THEM

" TO BE NECESSARY FOR THE PERFORMANCE OF THE TASKS SET OUT IN ARTICLE 3 AND COMPATIBLE WITH
THIS TREATY, AND IN PARTICULAR WITH ARTICLE 65 . "

ARTICLE 3 LAYS DOWN NO FEWER THAN EIGHT DISTINCT, VERY GENERAL OBJECTIVES, AND IT IS NOT CERTAIN
THAT THEY CAN ALL BE SIMULTANEOUSLY PURSUED IN THEIR ENTIRETY IN ALL CIRCUMSTANCES .

IN PURSUIT OF THE OBJECTIVES LAID DOWN IN ARTICLE 3 OF THE TREATY, THE HIGH AUTHORITY MUST
PERMANENTLY RECONCILE ANY CONFLICT WHICH MAY BE IMPLIED BY THESE OBJECTIVES WHEN CONSIDERED
INDIVIDUALLY, AND WHEN SUCH CONFLICT ARISES MUST GRANT SUCH PRIORITY TO ONE OR OTHER OF THE
OBJECTIVES LAID DOWN IN ARTICLE 3 AS APPEARS NECESSARY HAVING REGARD TO THE ECONOMIC FACTS OR
CIRCUMSTANCES IN THE LIGHT OF WHICH IT ADOPTS ITS DECISIONS .

P. 152

RECONCILING THE VARIOUS OBJECTIVES LAID DOWN IN ARTICLE 3 IMPLIES A REAL DISCRETION INVOLVING
DIFFICULT CHOICES, BASED ON A CONSIDERATION OF THE ECONOMIC FACTS AND CIRCUMSTANCES IN THE
LIGHT OF WHICH THOSE CHOICES ARE MADE .

THE CONSEQUENCES RESULTING FROM A DELEGATION OF POWERS ARE VERY DIFFERENT DEPENDING ON
WHETHER IT INVOLVES CLEARLY DEFINED EXECUTIVE POWERS THE EXERCISE OF WHICH CAN, THEREFORE, BE
SUBJECT TO STRICT REVIEW IN THE LIGHT OF OBJECTIVE CRITERIA DETERMINED BY THE DELEGATING
AUTHORITY, OR WHETHER IT INVOLVES A DISCRETIONARY POWER, IMPLYING A WIDE MARGIN OF DISCRETION
WHICH MAY, ACCORDING TO THE USE WHICH IS MADE OF IT, MAKE POSSIBLE THE EXECUTION OF ACTUAL
ECONOMIC POLICY .

A DELEGATION OF THE FIRST KIND CANNOT APPRECIABLY ALTER THE CONSEQUENCES INVOLVED IN THE
EXERCISE OF THE POWERS CONCERNED, WHEREAS A DELEGATION OF THE SECOND KIND, SINCE IT REPLACES
THE CHOICES OF THE DELEGATOR BY THE CHOICES OF THE DELEGATE, BRINGS ABOUT AN ACTUAL TRANSFER
OF RESPONSABILITY .

IN ANY EVENT UNDER ARTICLE 53 AS REGARDS THE EXECUTION OF THE FINANCIAL ARRANGEMENTS
MENTIONED THEREIN, IT IS ONLY THE DELEGATION OF THOSE POWERS " NECESSARY FOR THE PERFORMANCE
OF THE TASKS SET OUT IN ARTICLE 3 " WHICH MAY BE AUTHORIZED .

SUCH DELEGATIONS OF POWERS, HOWEVER, CAN ONLY RELATE TO CLEARLY DEFINED EXECUTIVE POWERS, THE
USE OF WHICH MUST BE ENTIRELY SUBJECT TO THE SUPERVISION OF THE HIGH AUTHORITY .
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THE OBJECTIVES SET OUT IN ARTICLE 3 ARE BINDING NOT ONLY ON THE HIGH AUTHORITY, BUT ON THE "
INSTITUTIONS OF THE COMMUNITY ... WITHIN THE LIMITS OF THEIR RESPECTIVE POWERS, IN THE COMMON
INTEREST ".

FROM THAT PROVISION THERE CAN BE SEEN IN THE BALANCE OF POWERS WHICH IS CHARACTERISTIC OF THE
INSTITUTIONAL STRUCTURE OF THE COMMUNITY A FUNDAMENTAL GUARANTEE GRANTED BY THE TREATY IN
PARTICULAR TO THE UNDERTAKINGS AND ASSOCIATIONS OF UNDERTAKINGS TO WHICH IT APPLIES .

TO DELEGATE A DISCRETIONARY POWER, BY ENTRUSTING IT TO BODIES OTHER THAN THOSE WHICH THE
TREATY HAS ESTABLISHED TO EFFECT AND SUPERVISE THE EXERCISE OF SUCH POWER EACH WITHIN THE
LIMITS OF ITS OWN AUTHORITY, WOULD RENDER THAT GUARANTEE INEFFECTIVE .

IN THE LIGHT OF THE CRITERIA SET OUT ABOVE, IT IS APPROPRIATE TO EXAMINE WHETHER THE DELEGATION
OF POWERS GRANTED BY THE HIGH AUTHORITY TO THE BRUSSELS AGENCIES BY VIRTUE OF DECISION NO
14/55 SATISFIES THE REQUIREMENTS OF THE TREATY .

ARTICLE 5 OF DECISION NO 14/55 PROVIDES THAT :
" THE JOINT BUREAU MAY PROPOSE TO THE FUND :

(A ) THE TONNAGES OF SCRAP IMPORTED FROM THIRD COUNTRIES OF SCRAP TREATED AS SUCH WHICH MAY
BE ENTITLED TO EQUALIZATION;

( B) THE CONDITIONS TO WHICH THE ENTITLEMENT TO EQUALIZATION SUBSIDY 1S SUBJECT ...;
( C) THE MAXIMUM IMPORT PRICE;

(D) THE EQUALIZATION PRICE, WHICH MAY BE FIXED EITHER FOR THE DATE OF ORDER OR FOR THE DATE OF
DELIVERY;

( E) THE CRITERIA FOR CALCULATING ECONOMY IN SCRAP DUE TO AN INCREASED USE OF PIG-IRON;
( F) THE AMOUNT OF THE BONUS TO BE GRANTED IN REGARD TO THESE ECONOMIES . "
P. 153

THE THIRD GENERAL REPORT ON THE ACTIVITIES OF THE COMMUNITY PUBLISHED ( P . 105 ) THE GENERAL
PRINCIPLES DRAWN UP BY THE COUNCIL OF MINISTERS AND THE HIGH AUTHORITY " ON WHICH THE GENERAL
POLICY IN THE MATTER OF FERROUS SCRAP IS TO BE BASED ".

THOSE GENERAL PRINCIPLES STATE IN THE PARTICULAR THAT

" THE COST OF FERROUS SCRAP FOR THE PRODUCER OF STEEL - THAT IS TO SAY THE SUM OF THE PURCHASE
PRICE AND THE EQUALIZATION LEVY - MUST NOT EXCEED A REASONABLE LEVEL IN COMPARISON WITH THE
LEVEL IN FACT BORNE BY PRODUCERS OF STEEL IN THE PRINCIPAL COMPETITOR COUNTRIES .

IN ORDER TO PREVENT COST PRICES FROM BECOMING TOO HIGH IN THE COMMUNITY AS A WHOLE, AND IN
PARTICULAR TO PREVENT THE NET CHARGE BORNE AS A RESULT OF THE FUNCTIONING OF THE FUND IN
CERTAIN REGIONS OF THE COMMUNITY FROM BEING INCREASED, THE AMOUNT OF THE EQUALIZATION LEVY
MUST NOT BE INCREASED WITHOUT DUE CAUSE .

THE EFFORT MADE TO ENCOURAGE IMPORTS AND A REASONABLE LEVEL OF PRICES MUST NOT LEAD TO AN
IMPROVIDENT INCREASE IN THE CONSUMPTION OF FERROUS SCRAP EITHER IN EXISTING PLANT OR BY THE
CREATION OF NEW PLANT .

SO FAR AS IS TECHNICALLY AND ECONOMICALLY POSSIBLE, AND TO THE EXTENT TO WHICH OTHER RAW
MATERIALS MAY BE AVAILABLE, EVERY EFFORT SHOULD BE MADE TO REDUCE THE CONSUMPTION OF FERROUS
SCRAP BY AN INCREASED USE OF PIG-IRON . "

SEVERAL PROPOSALS WHICH, UNDER THE ABOVE-MENTIONED ARTICLE 5, THE COMPETENT OFFICE MUST
SUBMIT TO THE FUND, IN PARTICULAR THE FIXING OF THE " MAXIMUM IMPORT PRICE ", THE " EQUALIZATION
PRICE ", THE " CRITERIA FOR THE CALCULATION OF ECONOMY IN SCRAP " AND THE " AMOUNT OF THE BONUS
TO BE GRANTED FOR SUCH ECONOMIES " CANNOT BE THE RESULT OF MERE ACCOUNTANCY PROCEDURES
BASED ON OBJECTIVE CRITERIA LAID DOWN BY THE HIGH AUTHORITY .

THEY IMPLY A WIDE MARGIN OF DISCRETION AND ARE AS SUCH THE OUTCOME OF THE EXERCISE OF A
DISCRETIONARY POWER WHICH TENDS TO RECONCILE THE MANY REQUIREMENTS OF A COMPLEX AND VARIED
ECONOMIC POLICY .

P. 154

IN STATING IN ITS THIRD GENERAL REPORT THAT " THE GENERAL POLICY CONCERNING FERROUS SCRAP MUST
BE BASED ON THE GENERAL PRINCIPLES " DRAWN UP BY THE COUNCIL OF MINISTERS AND BY THE HIGH
AUTHORITY, THE LATTER IMPLICITLY ADMITS THAT THOSE PRINCIPLES DO NOT SUFFICE FOR FORMULATING
THE DECISIONS OF THE BRUSSELS AGENCIES .

SINCE OBJECTIVE CRITERIA WHEREBY THEIR DECISIONS MAY BE FORMULATED ARE LACKING, THE BRUSSELS
AGENCIES MUST EXERCISE A WIDE MARGIN OF DISCRETION IN CARRYING OUT THE TASKS ENTRUSTED TO
THEM BY DECISION NO 14/55 .

HOWEVER ON TWO OCCASIONS, BY DECISIONS NOS 9/56 AND 34/56, THE HIGH AUTHORITY HAS ITSELF
ADOPTED, IN THE PLACE AND STEAD OF THE BRUSSELS AGENCIES, DECISIONS WHICH IMPLY THE EXERCISE OF
A DISCRETIONARY POWER .
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IT MAY BE ASKED WHETHER, IN ALLOCATING TO ITS OWN JURISDICTION DECISIONS WHICH, IN APPLICATION
OF DECISION NO 14/55, COULD HAVE BEEN ADOPTED BY THE BRUSSELS AGENCIES, THE HIGH AUTHORITY
INTENDED TO RESERVE TO ITSELF THE ASSESSMENT OF THE ECONOMIC FACTS AND CIRCUMSTANCES
RELEVANT TO THE FORMULATION OF THOSE DECISIONS .

HOWEVER THERE IS NOTHING TO INDICATE THAT SUCH WAS THE CASE, BECAUSE THE HIGH AUTHORITY'S
INTERVENTION WAS NOT BASED ON THE DISCRETIONARY NATURE OF THE DECISIONS IN QUESTION, BUT ON
THE PROVISIONS OF THE SECOND PARAGRAPH OF ARTICLE 9 OF DECISION NO 22/54 WHICH PROVIDES THAT

" WHERE NO UNANIMOUS DECISION 1S TAKEN BY THE BOARDS OF THE JOINT BUREAU AND THE FUND ... THE
DECISION SHALL BE TAKEN BY THE HIGH AUTHORITY . "

ARTICLE 9 OF DECISION NO 14/55 OF THE HIGH AUTHORITY GIVES ITS PERMANENT REPRESENTATIVE ON THE
BRUSSELS AGENCIES THE POWER TO MAKE ANY DECISION SUBJECT TO THE APPROVAL OF THE HIGH
AUTHORITY .

IN RESERVING TO ITSELF THE POWER TO REFUSE ITS APPROVAL, THE HIGH AUTHORITY HAS NOT RETAINED
SUFFICIENT POWERS FOR THE DELEGATION RESULTING FROM DECISION NO 14/55 TO BE CONTAINED WITHIN
THE LIMITS DEFINED ABOVE .

IN THE PARAGRAPH OF THE STATEMENT OF DEFENCE SET OUT ABOVE THE HIGH AUTHORITY HAS MADE IT
CLEAR THAT IT " ADOPTS THE DATA FURNISHED BY THE BRUSSELS AGENCIES WITHOUT BEING ABLE TO ADD
ANYTHING THERETO .

IN THOSE CIRCUMSTANCES THE DELEGATION OF POWERS GRANTED TO THE BRUSSELS AGENCIES BY DECISION
NO 14/55 GIVES THOSE AGENCIES A DEGREE OF LATITUDE WHICH IMPLIES A WIDE MARGIN OF DISCRETION
AND CANNOT BE CONSIDERED AS COMPATIBLE WITH THE REQUIREMENTS OF THE TREATY .

THE DECISION OF 24 OCTOBER 1956 1S BASED ON A GENERAL DECISION WHICH IS UNLAWFUL FROM THE
POINT OF VIEW OF THE TREATY AND IT MUST, FOR THIS REASON ALSO, BE ANNULLED .

Decision on costs

THE DEFENDANT HAS FAILED IN ALL ITS SUBMISSIONS .

UNDER ARTICLE 60 ( 1 ) OF THE RULES OF PROCEDURE OF THE COURT, THE UNSUCCESSFUL PARTY SHALL BE
ORDERED TO PAY THE COSTS .

Operative part

THE COURT
HEREBY :
1. DECLARES THAT THE APPLICATION IS ADMISSIBLE;

2. ANNULS THE DECISION OF THE HIGH AUTHORITY OF 24 OCTOBER 1956, NOTIFIED TO THE APPLICANT BY
POST ON 12 NOVEMBER 1956, ACCORDING TO WHICH THE APPLICANT IS REQUIRED TO PAY TO THE IMPORTED
FERROUS SCRAP EQUALIZATION FUND, 36, RUE RAVENSTEIN, BRUSSELS, THE SUM OF LIT 54 819 656 ( FIFTY-

FOUR MILLION, EIGHT HUNDRED AND NINETEEN THOUSAND, SIX HUNDRED AND FIFTY-SIX ), THE SAID
DECISION BEING AN ENFORCEABLE DECISION WITHIN THE MEANING OF ARTICLE 92 OF THE TREATY;

ORDERS THE DEFENDANT TO PAY THE COSTS .
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