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Arbitration Conflict of L aws Rules and the 1980 I nter national Sales
Convention

Georgios C. Petrochilofl]

The 1980 Vienna Convention for the InternationdeSd Goodd2] (hereinafter the "Convention") is the
major instrument for the unification of private lamvthe last decades. The fact that it has sotfeacted 57
acts of ratification, acceptance or accessionfiestio its importance. What is more, the Contragtates
form a representative political, legal, and ecorwsample of the world communifg].

In the eleven years that the Convention has be@rae it has been applied in a significant nundfearbitral
awards. Such awards have been made not only umelauspices of the International Chamber of Comenerc
(hereinafter "ICC"), which is traditionally atettiorefront of developments in international unifoiaw, but

also national Chambers of Commerce. Nonetheleslsg@spite the vast amount of writing the Vienna
Convention has engendered, there is a certainfyandhe literature on the particular topic of tteeeption

of the Convention by arbitrators.

This paper seeks critically to survey the signifitchody of arbitral case law available so far idesrto clarify
the issue of the applicability of the Conventiondspitral tribunals. The usefulness of the exerisse
eminently practical. Statistics demonstrate thegasing currency of arbitration as the normal medns
dispute resolution for commercial disputes in germational settingd], as they demonstrate the augmenting
volume of international trade in goofds.

The Convention would seem directly to contempleg@pplication by arbitral tribunals in Articles(@p and
61(3)[6]. On the other hand, Article 1 of the Conventiontsrsphere of application reads in material part a
follows:

"1. This Convention applies to contracts of salgadds between parties whose places of business are
in different States:

(a) when the States are Contracting States; or
(b) when the rules of private international lawdéda the application of the law of a Contractingt8t"

The rule of Article 1 is supplemented by ArticleO{®) on the temporal scope of application, whicbvpies
that:

"1. This Convention applies only to contracts cadeld on or after the date when the Convention nter
into force in respect of the Contracting Statesnrefd to in subparagraph (&) (r the Contracting State
referred to in subparagraph ()pf article 1."

Schematically, the Convention retains a simpldj&iive” internationality criterion (the placesbaisiness of

the seller and the buyer), which is always a thosbondition for the application of the Convent{Gi. In

other words, the Convention will never apply byatgn terms if the parties have their places of fesss in

the same (Contracting) State. Sub-paragraphequires that those States be Contracting Steteseas sub-
paragraphlf) extends the scope of application to those cabeseronly one, or even none, of these States is a
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Contracting State.

Two things are clear from sub-paragrapdysand ). First, the two rules in sub-paragrapasdnd p) are
independent and alternative, the latter rule baingliary to the former. If the requirements of X&) are
fulfilled, an enquiry into 1(1)g) is superfluous; conversely, for 1(&)¢o apply, the requirement of 1(&)(
must not be satisfied in the case at hand. NoretheBtate courts and arbitral tribunals alike tertdeat
these two provisions as complementary, so thaCtievention would apply through sub-paragrapheien
though the case at hand is prima facie one thatdrfall under sub-paragraph)(

An award made under the auspices of the Chinanatenal Economic and Trade Commission (CIETAC) is
an example of such accumulation of bases. In almatseeen a United States seller and a Chinese bauyer
concerning a c.i.f. China contract concluded in8,9Be tribunal found that Chinese law was appleéas

the law having the closest connection with the ulisp But, idiosyncratically, the tribunal went tmhold

that the Convention was also applicable, on thempe that both China and the US were Contractimnggsa
(that is, through Article 1(13)) [8]. Though the reasoning is summary, the tribunabgloty meant that the
Convention would apply through either of the baseArticle 1(1), but that Chinese law was the |lgwplying

in matters not covered by the Convention.

One reason for substituting the bases providethférticle 1(1) concerns the temporal scope of the
Convention, Article 100(2). ICC 8611/1997] is an example. A German sole arbitrator sittingegrmany
had to determine a dispute between a German s@ltea Spanish buyer regarding a framework agreeafent
exclusive representation of the former by the tgitaty concluded in 1988. The arbitrator appliezt@an
conflicts rules and determined that the law applieavas that of the seller, that is, German lave &tbitrator
then held that the Convention would be applicabliéé individual sales contracts made under therelhab
of the framework agreement. He then distinguishetd/éen the case where the Convention would apply
through Article 1(1)4) (in which case the date of entry in force for i@paould be taken into account -- see
Article 99(2)), and the case where it would appiotigh Article 1(1)) as part of German law (in which
case the date of entry in force for Germany wowddien into account). However, it is not demonestra
further in the award to what extent that distinetadfected any individual contract.

A domestic court decisiogociété Ytong v Lalao$a0], illustrates the issue more clearly. The case
concerned an oral agreement made sometime in FghiAal between a French seller and a Spanish buyer
The Convention entered in force as between thoseStates in August 19911]. The court applied the
Convention through Article 1(1)f, that is, as part of French law, without givingyaeasons for that holding,
but it is clear that it did so because it was ingas to apply the Convention through Article 16))(

At first sight such reasoning would amount to bg$ag the temporal requirements through the méateria
requirements of the Convention. The crucial questould then be whether sub-paragrag)saqid p)
should be treated not merely as independent botaslgovering differerdasesIn the latter hypothesis the
forum would first determine whether the case fafisler Article 1(1)4) (are both parties from Contracting
States?) orlf), and then check whether the requirements of &rti©0(2) are fulfilled for each case. If not,
the enquiry would stop there. Granted the anallytrezits of such a conception, there is a constiuait
satisfactorily explains away the decisions outliabdve. If "Contracting States" in sub-paragr@pls
narrowly construed to cover States that have niytraified etc the Convention but also in respafoivhich
the Convention has already entered in force (Atid0(2)), then the forum would be legitimatelyoréiag
to sub-paragraplb) when that requirement is not fulfilled. In othveords, the word "Contracting” would be
interpreted in the light of Article 100(2). Thisresiruct would applynutatis mutandiso States with Article
92 reservationfl2].

The second point is that the rules of Article 141 Hnd ) serve different purposes and perform different

functions. Sub-paragraph)( a unilateral provision on the scope of applmatdf the Convention, purports to
eliminate, subject to Article 90, the consideratidrtonflicts rule§13]. Sub-paragrapltb) on the other hand
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serves a two-fold, and distinct, purpose. It dogsral the scope of application of the Conventian,this is
only a side-effect of the primary purpose, thatogeplace the internal sales law of the Contngc8tates by
the provisions of the Convention -- or at a minimilnat effect is presupposed by the Conventionthero
words, the present formulation of Article 1{){s a more elegant, if indirect, way of expresdimg principle
that:

The provisions of this Convention constitute the tf Contracting States applicable to contracts of
sales of goods between parties whose places aidsssare in different States.

From this difference between the two legs of Aetit(1) follows a second one. The Convention, as any
international treaty, is binding only on ContragtBtated14]. Thus, only the organs of those States are
obliged to apply it, which practically means thatyothe courts of Contracting States are obligethke
account of it. Arbitrators on the other hand carimoany stretch of imagination be equiparated gans of
any State. They are thus on a par with organs f@antracting States, in that they are not obligeldok at
the Conventionil5]. This of course leaves open a possibility or factilat they may have to apply the
Convention as an objectively applicable law, of ethmore belowW16].

Summing up: In contrast with Article 1(&)( Article 1(1)p) does not depend for its application on who is to
apply it[17]. For it only says that the Contracting States hraade the provisions of the Convention their
domesticcommon lawfor international sales of goofis3]. So Article 1(1)6) operates objectively to render
the Convention applicable every time the conflrcdes applied by any tribunal (be that of a Corttracor
non-Contracting State, or an arbitral tribunal)inpto the (domestic) law of a Contracting Statppling the
Convention through Article 1(1)f has thus, from the arbitrator's point of vieve Hdvantage that it
eliminates the conceptual problem of justifying &pgplication of an international treaty by a fortimat is not
bound by it.

Having examined the mechanism that allows arbitsatio take account of the Convention, one now ttons
the underpinning legal premise. It is proposedaatinconventionally for a Convention commentarstart
with the more straightforward case of Article 1{)(

|. The Convention as Part of Domestic Law: Article 1(1)(b)

It seems that the forerunner of Article 1{)is the Dutch implementing legislation of the ULID)],
although neither the ULIS nor the ULF contained@vjsion similar to Article 1(1)f) as that now stands
[20]. The premise behind such regulation seems cleadygh to be that the international uniform law is
more appropriate than internal sales law to gougsrnational sales. The idea has since caughdrs,
evinced by identical or similar provisions in imtational conventions adopted sirj2é].

Without prejudice to the analysis to follow, an exde of resorting to the Convention through Artit(@)(b)
would run as follows. Suppose a contract betwe@negk seller and an Italian buyer that does npuktte
the law applicable to it. The tribunal finds thia¢ tappropriate conflicts rule is the one commothéolaws of
both parties, that is, the one contained in Artif2) of the 1980 Rome Conventif2], which would in turn
point to the law of the seller, that is, Greek |de tribunal will apply the Vienna Convention astpf the
Greek sales law applicable.

This is hardly the place to elaborate on the cotsfliules applicable by arbitrators, but insofaredsvant here
it seems that a few rules or principles have enteng@racticg23]. The cardinal rule is based on party
autonomy in the choice of laj24], subject perhaps to mandatory rules of legal systeonnected to the
dispute but not belonging to thex contractushosen by the parti¢85]. In the absence of choice the
traditional rule was, and it is believed that tisistill the dominant position in practice, thabitnators must
apply the conflicts rule "deemed appropriatethm circumstanceg6]. If the legal systems of the arbitrating
parties share the same conflicts rule this is actpece sufficient evidence that the rule is the haggpropriate
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one in the circumstancg®7]. These considerations are subject to two prinsig@st, that the actual
determination of the law applicable must never thieeparties by surprig@8] and, second, that the arbitrator
must ensure that the choice of law will not prepedihe enforceability of the awal2B]. Moreover, it is clear
that the conflicts rules of the law of the seathaf tribunal (however the notion of seat may béndef) are

not obligatoryfor the arbitratof30]. As a perusal of any modern domestic arbitratéan bs well as
multilateral Convention, will demonstrate, an tereous” choice of law is never a ground for anealnof, or
refusal to enforce, an international award. Bug tificourse in no way prejudices the possibilitydo
arbitrator to apply the conflicts rules of the se&t"neutral” or appropriate rules, which ofteours in
practice[31].

A second preliminary matter relates to the impdcrticle 95 of the Convention, according to which:

"Any State may declare at the time of the depdsisanstrument of ratification, acceptance, amalo
or accession that it will not be bound by subpaapr(1)p) of article 1 of this Convention."

Though such declarations have been made only byStates, one of them is the United States, whensgit
may be presumed, will be determined as applicalke @ften in practic§32].

It is submitted that Article 95 seeks to elimintdte possibility that the internal sales law will be
systematically replaced by the Convention, antaidd be construed accordingly. Article 95 dae$
despite the somewhat infelicitous formulation, see&liminate the consideration and applicatioluicle
1(1)(b) per se except when the law displaced by the Convensdhat of a State which has made the
reservation. So a United States court can applZterention as part of German law through Artidig) ()
[33], but it cannot apply it as part of United States,land neither can a German court in the same
circumstancef34]. This is exemplified in a declaration by the Fedl&epublic of Germany upon its
ratification of the Conventio[85]:

“[T]here is no obligation to apply [Article 1(B)] when the rules of private international law le¢ad
the application of the law of a Party that has madeclaration to the effect that it will not beubd by
subparagraph (1)) of article 1 of the Convention."

Even if that construction were not accepted, howetie courts of a Contracting State could stiplgghe
Convention as part of the domestic law, throughm@amprinciples of private international law andtbe
premise that the international treaties ratifiedhmy State whose law the court is applying aréat State part
of the law of the land.

The question is whether an arbitral tribunal isrmbby an Article 95 declaration. At first sight, arbitrator

is vis-a-visan Article 95 State in the same position as thetsmf any non-Article 95 State, even where he
sits in that State. Because his forum is contrdlgtaceeated by private parties, he does not hawiefend the
policy of the "forum™ where he sit36]. But the issue here must be distinguished froimédas one, whether
an arbitrator is bound by the mandatory rules effilace of the arbitration -- the matter there paeuhether
he finds those rules to be applicable or not. Bytiast, when an arbitrator finds the law of a aar&tate to
be applicable, he must applyeitactly as that State has enactedht arbitrator is thus precluded from
applying the Convention as part of the law of aticle 95 State because that State has made theegpve
choice of excluding the Convention becoming its lavan Article 1(1)b) scenarid37] -- in other words, one
is within the "protective scope" of a reserva{@8]. An alternative construct to the same effect wdaddo
consider the arbitrator bound by the Conventioslfitérticle 95.

The application of the Convention as part of domdatv has been confirmed in a number of varying
hypotheses, both where the parties had made aecbbiaw and where they had not.

A. In Default of Choice of Law
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The cases where the application of the Convengsualted from the application of the conflicts ruiéshe
place of arbitration are rare. A good example fsrded by a 1996 award made in a case between g Hon
Kong seller and a German buyer by an arbitral trddwf the Hamburg Chamber of Commerce. The tribuna
held that in the view of the "foruniB9] the law applicable was to be determined, in treeabe of an express
choice of law clause, in accordance with Germawepei international law. The tribunal said: "lt@nsonant
with an arbitration clause [made] pursuant to Gerhasv to conclude on a choice of German I§0]. It is

of note that the tribunal considered tbheusof the proceedings as a decisive criterion fongplicit choice

of law, without mentioning any corroborating or otervailing circumstances in the case. However, a
reasoning according to which an arbitration claoggorts a choice of law as a matter of irresistinle
irrebuttable presumption is largely outdaféd]. Be that as it may, the tribunal went on to saf the

relevant German law for international sales wasdbevention.

Not surprisingly, however, the majority of awarggply a "neutral” conflicts rule to reach the aggtion of

the Convention. Such rule could be the one of 8511986 Hague Sales Conventiph2], which designates
the law of the seller. Thus a tribunal of the Zhnghamber of Commerce applied the Convention beci&us
found that under the 1955 Convention Russian llagv)aw of the seller, was applicalpfes].

Equally uncontroversially, the Convention may apgdya result of the so-called cumulative approach t
conflicts rules. ICC 7197/19924] for instance concerned a contract that only caetha reference to
INCOTERMS. The tribunal held that it was still nesary to determine the law applicable. It foundaier
elements of implicit choice of Austrian law, thevlaf the seller, and went on to confirm this byereihg to
"general rules" of conflicts. Both Austrian andldgarian (the law of the buyer) laws pointed to lén& of the
seller, part of which was the Convention.

In fact, it would seem that the conflicts rule dgsiting the law of the seller is generally accefmgdrbitral
tribunals[45]. Two awards of the Vienna Chamber of Commercexample curtly say that the law of the
seller applies in absence of a choice of law, andrgto apply the Convention as part of the Austlé&v of
the sellef46].

The last case to be discussed it this section@8C28/199547]. A single arbitrator sitting in Basle had to
determine a dispute between a Swiss buyer and atri&wi seller. The contract not being expresslyesto
any law, the arbitrator applied Article 13(3) 0éth975/1988 ICC Rulgg8] and held that the all four laws
connected with the dispute (that is, Swiss, Ausiriaerman -- the law of the nationality of the &dior --
and Ukrainian -- the law of the place of delivelmgd incorporated the Convention before the conmfust
the contract. So the arbitrator in effect avoideel ¢hoice of law problem on (unavowed) groundsidigial
economy: the applicable law would be the Convenitioany event. This approach warrants a note di@au

Article 92(1) of the Convention allows the ContragtStates to the Convention to exclude Part ithen
formation of contracts or Part 1l on substantiukes. Denmark, Finland, Norway and Sweden havdex/ai
themselves of that facility, to exclude Part Iltléir contractual obligatiorg9]. In line with what has been
said above in relation to Article 95, if the Contien appliesjuanational law then an arbitrator cannot apply
the provisions of the Convention that the Contragttate whose law is applicable has sought taidecl
from its contractual obligations in accordance witticle 92(1)[50]. As Article 92(2) makes explicit, to the
extent that a Contracting State has excluded thecagion of Part Il or 11l of the Convention, & not
considered to be a Contracting State for the agpdio of the relevant Part of the Convention. Nticle 92
State was involved in ICC 8128/1995, but when #ve df even one of such State is involygdl], then the
arbitrator will have to determine precisely whosat&is the law he is applying: if the Conventigplées as
part of an Article 92 State, the relevant parthef Convention will not be applicable.

A good example of such caution is ICC 7585/18822]. A sole arbitrator sitting in Geneva determineat th
the law applicable in a contract between a Finarsth an Italian party was Italian law, the law o Heller.
The arbitrator applied the Convention "in its egti" as the applicable Italian sales law, notheg Italy had
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not reserved the application of any provision & @onvention.

And, of course, the question of the domestic lapliapble becomes important when the provision$ef t
Convention cannot resolve the (or one of the) issaeispute (for instance the validity of the gawt), and
where the arbitrator has to fall back to the lapl@able according to conflicts principles (Articlé2),
second leg). This was the case in an unreportedaMZ&d made in 1997, where the tribunal found tinat
Convention would apply as part of the Danish lapli@pble, but in the case at hand the Conventidmadt
provide any answers. So the parties may legitimatslagree on the question of the (domestic) law
applicable, even when the Convention would be plaany of the laws potentially applicable, as is tase in
a case pending before an ICC tribunal at the tifiveribing.

B. When thereis a Choice of Law

A considerable number of awards concern cases whenearties had made an express choice of laweThe
are three themes to be discussed here.

(i) The Principle

The evidence demonstrates that arbitrators doewmitdie to apply the Convention when the law chasen
that of a Contracting State. This approach woulg weith that of State courts of Contracting pastig3].
This is explained by the fact that party autonomgne of the conflicts rules referred to in Artidig) () of
the Conventioni54]. ICC 6653/199355] is illustrative in that respect. A German selled @ Syrian buyer
had agreed, in a contract dated 3 November 1988tk "substantive laws of France would be apble'.
The tribunal held that, the Convention being ircéfor France since 1 January 1988 and there laging
international sales contract within the meaninghef Convention, "the intention of the partieshoase
French law is equivalent to a choice of . . . tl@ntion, which now forms an integral part of thei
respective domestic lawgs6].

(ii) Exclusion of the Convention

That last-mentioned case raises a interestingegtiasue. As will be recalled, the Convention afidor its
exclusion or variation of its provisions in Articke When are the parties deemed to have excluded th
Convention, which would otherwise apply, by a cleait law clause or agreement? The issue is stily ho
debated.

Unequivocal exclusion clauses are occasionallyetéobind. Possible formulations, taken from casesliog
before ICC tribunals at the time of writing, woulgh as follows:

"This agreement shall be governed by and consiruadcordance with the laws of [State X]. .. .ghi
agreement shall not be governsit]in accordance with the [Convention]."

Or:
"[State X] substantive law. The [Convention] shait apply.”

And of course the parties may exclude the appboatif the Convention at the later stage of drawipghe
Terms of Reference for the tribunal. In a pendi@@ Icase, the Terms of Reference provided that:

“Le Tribunal Arbitral . . . décidera selon le drdaf State X]applicable au contrat a I'exclusion de la
convention de Vienne."

The premise must however be that exclusion maynpéied as well as explic[g7]. On the other hand, a
presumption that the parties intended the Convent@pply in expressly choosing the law of a Caxcting
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State without further qualifying such choice is geaily accepted in domestic case [&8].

The ICC award discussed here says in effect tlea¢ tis a presumption in favour of importation & th
Convention, not a hard-and-fast r{i®]. Therefore, regard must be had to the surrounciieggmstances.
The tribunal fathomed the intentions of the partieghe consideration that, at least when theration
proceedings were in progress, the Convention waopaoth Syrian and German law, the laws of the
parties. But this was admittedly not a strong iatlan, if only because, in the circumstances ofcdmee, it
was not contemporaneous with the making of theraont

It is to be assumed that objective factors, extvasdo the presumed intentions of the parties,fimidl their
way in the analysis. One of them is the objectiapact of the terms of the contract on the provisiohthe
Convention. ICC 6076/1989, discussed be]6@], rightly considered a reference to INCOTERMS as a
circumstance that did not point to the exclusiothef ULIS. As with the Convention, Articles 9(1)cb6, a
reference to commercial usages will amount, iflat@variation and not exclusion of the Conventio

Policy considerations are also likely candidateg@®se for instance a putative contract betweeava Xork
seller and an Italian buyer concluded by exchardgtamdard terms. The terms of the New York paotytain
a New York law clause. That party subsequentlysfalprovide the goods to its Italian counterpdftihe

guestion arises for consideration, the applicadledlause will doubtless be held to be a mateliatation in

the sense o® 2-207(2) of the Uniform Commercial Code, under séaterms the contract would come into
existence without the impugned clause. Under thev€ation however, Article 19(2) and (3), the clause
would probably be a material alteration preventimg formation of a contract. Depending on whatderts
or arbitrators find on the effect of that clauskl (texclude or did it import the Convention?)eth will or

will not be a breach of contract. This in turn via# affected by policy considerations on whethergbold

the contract or not.

Finally, a pro-Convention bias by arbitrators istpable too, and ICC 7565/19881| seems to provide an
illustration of that. There a contract between adbseller and a United States buyer providedier t
application of "the laws of Switzerland". Thelsehrgued that this clause imported the Swiss @dde
Obligations, stating further that:

"Such interpretation should particularly apply wder . parties have clearly made choice of a akutr
law, i.e., the law of a country of which neithertyas a national or resident.”

The argument did not find favour with the tribunahich cited three grounds to refute it. First, laqgble
Swiss law consists of the Convention; second, therality argument is satisfied because the "Cotwe's
objectives and contents are more than consistehtit¥j third, a choice of "Swiss law" ratheath"the laws
of Switzerland" might have pointed to internal Ssviaw[62].

Such reasoning is ultimately convincing. The seaointhe adduced arguments, it is submitted, isnbst
convincing. The Convention is a set of tailored-madles for international sales, acceptable toagudicable
as between a significant part of the internati@eshmunity of trading nations. Thus, when in dodhé,
Convention is reasonably the most appropriate @udral substantive law -- in any event, clearly enor
appropriate than any domestic law. This bringsouke last point to be addressed: may the Conveb&o
considered as a genuine choice of law?

(iif) The Convention as the law chosen by the [Rarti

There is an academic debate on whether desigratimgternational treaty as the law applicable an®tma
genuine choice of law. The theoretical aspect efissue is whether such choice may be consideead th

choice of a legal system or juridical order thatnddfill contractual gaps, provide rules of inteztation and
so forth -- and this is an impossible standardafoy international treaty. The practical aspech#t,tif such a
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choice amounted to a choice of law, the mandatavyipions of the Convention would prevail over cant
terms[63]. These issues are indeed wide-ranging. For theoges of this analysis, suffice it to say the
following.

It is a fact that the international Conventiond ttantain substantive law provisions do not prejedhe
application of applicable mandatory rules of donedsivs connected with the dispute. Moreover, the
applicable conflicts rule will often make provisitor the application of such rules regardless oatithe law
applicable to the merits is. At all events, theoeoément forum (normally one of the States connmkwi¢h
the dispute) will always be able to refuse enforeethon the grounds of violation of (internationalblic
policy if mandatory rules of the forum were viokt& hese remarks go to the issue of safeguardiag vi
interests protected by mandatory rules.

Further, if a certain domestic law applies to quest not dealt with by an international Conventimould
that make the treaty less of a "law" than it wiaatherwise be? Would the treaty appbcause ofhat
domestic law? Even if this were the c#84], which it is submitted it is not, the issue wobklmerely
theoretical. The prevailing conception in interoatl arbitration law is that the parties need ¢« a legal
order to govern their relationship; mere "rulesagf" will do [65]. The UNCITRAL Model Law66] is
expressive of that conception.

Nonetheless, a distinction must be drawn hereaRanternational Convention to apply as the chosen
applicable "law", it must be in force. For angysion to become "law" in any real sense ofténe an act
and/or condition of promulgation is necessary.riméonal Conventions enter in force in accordanitk
terms they themselves contd@Y]. On the other hand, if a Convention is not in énmaking it applicable is
tantamount to choosing "rules of law" in the seofsthe UNCITRAL Model Law for instance, but it is
doubtful that this could be more than a contradi@brporation for any other purpodés].

An ICC award discusses these issues extengi@8ly The contract provided expressly that it was goedr
by the Convention. The arbitrator reasoned thiétafConvention applies by its own terms, Articlé){&) or
(b), it applies with the force of law; if on the coaty the parties have chosen it directly, this anmteto
contractual incorporation that would yield to a warny mandatory provision of tHex contractusThe
arbitrator went on to hold that the Convention &apthrough Article 1(1){) because even if the parties had
not made a choice of law, Italian law (which impatte Convention) would apply, as the law of tHeese

[70].

The practical reason for this rather peculiar whgang from A to B does not appear on the facthef
award as reported. Even if a choice such as thepantended to make would not render the Conweanti
applicablequalaw, the arbitrator should have treated the ctwmatract clause as a confirmation of the
applicability of the Convention (through a natiofead: Article 1(1)p)), by analogy with Article 6 of the
Convention. This is in effect what a tribunal o tBtockholm Chamber held, albeit without elaborgtin a
similar case between a United States seller andirsee€e buyer, and where the contract had beenumbext|
when the Convention had been in force as betwessettwo Statefg1].

The suggestions made above would be consonantheitlegislative history of the Convention. It wik
recalled that the ULIS contained an Article 4 trestd thus:

"The present Law shall also apply where it has led@sen as the law of the contract by the parties,
whether or not their places of business or thdithal residences are in different States and varaih
not such States are Parties to the Conventiofi. . .

Though no provision to similar effect is containedhe Convention, the legislative history indicatkat the
drafters never sought to exclude that possibility.
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As confirmatory should be interpreted clauses fileefollowing one, taken from a case pending beéore
ICC tribunal:

"Il presente contratto e regolato dalla legge itaia. Per tutto quanto non previsto nel presente
contratto varranno le norme del codice civile e kpidella Convenzione delle Nazioni Unite .'[72].

Or more indirectly, and in a similar context:

"Tous différends découlant du présent contrat,@qui concerne les ventes internationales seront
tranchég[in accordance with the ICC Rulegf terme "vente internationale" a la significatitui
attribué dans l'article Jof the ULIS]."

Clearly, these issues will be practically signifitavhen the Contracting parties do not have thHeicgs of
business in Contracting State(s) and choose thggbbion as a neutral régime. If, as is suggesteg, lseich
a choice is considered as a veritable choice aftlavadditional advantage is that a requirement of
reasonable connection between the parties, theaction and the law so chosen would be readilyoéskeed.
In other words, the Convention being a uniform Sédev capable of being ratified by any one Stdse, i
appropriateness and connection must be presumed.

I1. The Convention as Objectively Applicable L aw

A minority of reported arbitral awards apply ther@ention through Article 1(13), that is, directly by its
own terms. As has been seen above, however, theeGtion cannot be considered as binding on an
arbitrator, at least in an international contextzduse an arbitrator is neither the organ of theeSthere he
sits nor obliged to adopt that State's law adehidori for conflicts of laws purposes. There is thus antg
plausible explanation for such direct applicatiéth@ Convention, and this is its persuasive foRrefessor
Mayer similarly suggests that in such cases thev@ation has a natural vocation to apply becaussniders
conflicts rules redundant and contains uniform taris/e law[73].

An additional advantage is that, when the Convengdeld to apply directly through Article 1(&)( the
arbitrators need not justify its applicability dretostensible grounds that it is in force in thetéd of the
parties in arbitratiofi74], for that willex hypothedbe the case. So applicability and concrete canstior
application in this case coincide.

The reported awards would seem to confirm thesgesimpns, if only by implication. There are of cesir
awards that summarily say that the requirementseConvention, Articles 1(13J and 100, were fulfilled
and the Convention was thus applicd@lg]. Some awards contain slightly more elaborate r@ago
according to which if the parties have not explcgxcluded, or opted out of, the Convention, tlw@ntion
applies if the requirements of Articles 1@)éand 100 are fulfilledi76]. It is of note that this sort of reasoning
would be remarkably identical to a ContractBigitecourt's reasoniny7]. A number of these awards would
further, for the issues not settled by the Conwentiesort to conflicts rules in accordance witticde 7(2) of
the Convention.

The relevant ICC awards are less straightforyjagd. In ICC 6281/198979] the tribunal held that it could
not apply the Convention in a dispute between aypian buyer and a Yugoslav seller because thea@cint
had been concluded before its entry in force, themnplying that it would be prepared to apply the
Convention through Article 1(13). ICC 7153/199280] is less clear. It concerned a contract concluded i
1989 between an Austrian buyer and a Croatianrdeliehe sale and assembly of certain construction
equipment. The tribunal had this to say on the tpre®f the law applicable:

"Selon l'intime conviction du tribunal arbitrgthe Vienna Conventiond'applique a defaut d'un accord
entre les parties afférant au droit applicable &spece'
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There is a minor discrepancy insofar as the "Gonviction" of the tribunal is said to stem from a
application of Article 13(3) of the 1975/1988 versiof the ICC Rules, whose text, it will be recdlle
requires resorting to a conflicts rd&l]. On the other hand, it was conceded even undevéhnsion of the
ICC Rules that Article 13(3) would allow the sodedldirect approac[82], which is what the tribunal seems
to have opted for. However that may be, the tribdoas not really explain why the Convention was
applicable.

ICC 8128/1995, a case discussed ali8®¢ was ostensibly decided on the basis of ArticlB(&], but the
sole arbitrator's real reasoning was that the Catnwe would apply as domestic law whichever law \ddoe
applicable of the ones connected with the dispthes is not a genuine application of Article 1@))(rather,
the case was decided on the ground that a detaulefticts analysis was in the particular circumstsiof the
case superfluous.

On the other hand, certain awards demonstrate uesaswvith the proposition that the Convention rbay
the law applicabléout court ICC 6076/198984], a ULIS case where the Convention was discusbédr,
concerned a contract between a Dutch seller artghizan buyer providing for the application of Dataw
and the 1953/1967 version of INCOTERMS. The triddoand that the effect of such agreement was to
render the ULIS applicable, but went on to hold tha ULIS applied both by its own terms and thitotige
Dutch implementing legislation which contains ayismn similar to the Convention's Article 1(&)([85].
As has been said above, however, the Conventionda® for two alternative and independent bases of
application, and thus cannot logically apply throdigpth of them. If, as seems to be the case, ithentl
cited both provisionex abudante cautel@here is no real harm, but analytically the fallog distinction
should be made.

Where the parties have chosen the law of a Coma8tate to apply, there are two possibilitiethei the
Convention would apply through Article 1(&)(because both parties have their places of busines
Contracting States or it would apply through Agidl(1)p) if they do not have their places of business in
Contracting States. In the former case the Conerrdpplies through Article 1(B) insofar as the parties
have not excluded its application (Article 6) oy,dnalogy, because they have confirmed its apphicdty
stipulating it would be the law applicable. In faéer case the Convention applies through ArtigB) (o)
because the only connecting factor is the choidb@parties, that is, the operation of a confliate; and the
same wouldnutatis mutandigapply when the parties have made no choice.

The distinction is important in respect of Arti€b reservations. In ICC 7399/19@%] the tribunal dealt
with a contract between a seller from the Stat€alifornia and a Swiss buyer. The contract, tHautral
found, had its closest connection with the lawhef $eller, Californian law. The tribunal did nobwever,
apply the Convention through Article 1(fh)(ut through 1(1H) -- one presumes because of the relevant
United States reservation. This solution was egtiegitimate: because Article 1(b)(is auxiliary to 1(1)4),
the Convention should and would have applied thnabgt latter provision anyway.

Conversely, in ICC 7197/19987], the Convention could not apply through Articld){§) because it had not
entered in force at the relevant time as betweentvilb States concerned, but it was applied asopaine law
of the seller. The legal foundation for such inteneging has been discussed ab@&3.

Two awards of the Arbitration Court attached to thengarian Chamber of Commerce and Industry would
seem to confirm the construct suggested abovegthadmittedly not decisivel89]. In both cases the
parties had explicitly chosen as law applicableléimeof a Contracting State and, at the same tihee,
requirements of Article 1(13§ were fulfilled. In both cases the court citedtbptovisions to hold the
Convention applicable. In other words, the coudtrt feel it could rely exclusively on Article (),
though the interpretation advanced above goesdunththat it would decide the matter on the salsib of
Article 1(1)@).
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[11. The Spill-Over Effect of the Convention

In a number of awards the Convention has beeneppbt because it was applicable by its own terabs b
rather, as evidence of general principles of consraklaw recognised by modern national laws or as
evidence of international custom or usage -- whabillectively but perhaps with some lack of priecis
calledlex mercatoria This raises some difficult questions.

The first, and most (in)famous, instance of sugbliagtion was in ICC 5713/19890]. Neither the
nationality of the parties or the arbitrator nog fflace of the arbitration appear on the face @fthard. What
we do know is that the buyer and the seller hadl tiaces of business in different States anditha®79
they had concluded three f.0.b. sales contrac@cdordance with the terms of each contract, tlyemlad
payed the seller 90% of the price of each shiprapah presentation of the relevant shipping documéditie
buyer refused, however, to pay the outstanding id@%he second shipment, on the grounds that that
shipment did not meet the contractual specificatidine seller sued for that amount outstandingtiaad
seller counterclaimed by way of set-off the logsesirred as a result of the alleged non-conformity.

The tribunal first determined that the law appliealacking an applicable law clause in the congavas
that of the State of the seller, referring to tBé3 Hague Sales Convention and "general trendsnfiicts of
law" [91]. The arbitrators Stated further that they wouttbdbke account of the "relevant trade usages", a
provided for by the then current 1975/1988 versibthe ICC Rules. After an evaluation of the legi@iation
in accordance with the law applicable (which lavesloot appear on the face of the report), theratbrs
went on to examine trade usages. They had thsyw[®8]:

"[T]here is no better source to determine the ptiexptrade usages than the terms of the [Convehtio
This is so even though neither [the country ofBluger] nor [the country of the Seller] are parties

the Convention. If they were, the Convention miglatapplicable to this case as a matter of law abd n
only as reflecting the trade usages."

From that point on in the award, it seems, theutrdd exclusively relies on the Convention, in tatisregard
of the law it had previously found to be applicalllee premise for that departure seems to beltleat t
requirements of the Convention for the inspectibgamnds (Articles 38 and 39) "are considerablyenor
flexible" than those under the law applicable. Tit®inal said that the seller's law "by imposaxgremely
short and specific time requirements . . . appeab® an exception . . . to the generally acceptete usages"
[93]. Moreover, Article 40 of the Convention precludid seller from relying on Articles 38 and 39 iéth
lack of conformity "relates to facts of which heekv or could not have been unaware and which heatid
disclose to the buyer". The tribunal awarded theunt of the counterclaim to the buyer.

The holding has met with some approval, but thezesaonger reasons, it is suggested, to be drafaa
Insofar as it appears from the face of the reploet parties had neither made their pleadings obalses of
the Convention nor anticipated and commented oapipdication. It should be noted that the contractse
passed in 1979, one year before the Conventiomveale and nine years before its entry into forces. It
entirely legitimate then to ask how the partiesersrpposed to have even contemplated its appincaiio
any basis, at the time of conclusion of the comgrac of the crucial facts in litigatid®@4]. It may of course
be countered that the Convention was not said ity a&s law but rather asvidenceof usage, presumably
pre-existing and current at the time of the malahthe contract§95]. However, this is questionable too.

As a general matter, it must be queried whethedthé of the Convention as it stood in 1979 hazéneed

the "notoriety” requisite for a commercial usageustom. In the same vein, and though there is no
conceptual objection to an international conventipplying independently of its strict scope of apgtion,

as evidence of customary 1496], it is doubtful whether the Convention purportstalify pre-existing usage
to any extent at all. True as it may be that tladtdrs intended a text in line with the expectatiand needs
of the mercantile communi{@7], a cursory look at the preparatory works showstti@Convention is the

8.10.2021 14:E



Firefox

12 z 2.

https:/fiicl.law.pace.edu/sites/default/files/cifigs/petrochilos. htn

product of a laborious comparative law exercise @oidical accommodation more than anything ¢&&.
There is here, in other words, a difference betwsselifying or crystallizing public internationaMetreaties
and private law unifying treaties. The former magwately reflect pre-existing or emerging custauoduse
the codifiers and the makers of the custom arsdnge persons, namely sovereign States, whereas such
coincidence of actors is lacking in private lawnatres. This gives rise to doubt that any private tiieaty may
conceivably be merely codifying ofspontaneou$ut settled practice "which is carried out intsacvay as
to be evidence of a belief that this practice rslexed obligatory by . . . a rule of law requiritig[99]. On
this premise the Vienna Convention would at mosts& contain rules of law generally accepted ley th
international community100].

Be that as it may, a more specific issue is thai@bnvention only lays down a very general, anfédh
considerably relaxed, fall-back time limit for nz#iof non-conformity on the part of the buyer, ngnbt&o
years. This is substantially longer than most mdésales laws require, and it is clear that jtagt and parcel
of an "overall compromise" achieved in Articlés4D of the ConventiofL01]. It may therefore reasonably
be suspected that there would exist a custom $péuithe particular trade sector of the (unnanprdfiuct
concerned in the case that would defeat the genetale period rule. This is in fact the generathanism
provided by the Convention itself for particulaaide usages in Article[202]. Further, it is not demonstrated
whether the relevant provisions of the law applieakere suppletive so that they could be supplabyed
trade usage.

On the other hand, the application of Article 4aGhe# Convention, which seems a particular appbeatif the
principle of good faith, could perhaps more condbly be justified as a general principle of inteiorzal
trade law rather than a usgd€3].

In conclusion, even if the application of the Com¥en was warranted as a corrective measure agptepn
the "equities" of the case, the tribunal seentmat@ lost sight of its duty not to surprise theipa and, at all
events, failed to provide concrete evidence whyGhavention was to be regarded as reflecting tusadge in
respect of time limits for the making of noticeshain-conformity in the particular trade sector camed

[104].

At least one commentator would urge ICC tribunal&tlow the path of ICC 571R.05], but subsequent ICC
awards have in fact taken a much more cautiousoappr First, arbitrators tend not to look at thenzamtion
when the contractual relationship does not invahaale of goods, even though some of its rulesdcoul
arguably be relevant to other types of commer@atm@cts. Thus in ICC 8356/1996 for instance, & cas
regarding an inter-bank letter of guarantee, thérators held that there was a negative choidawfin the
sense that the parties had implicitly chosen tlag@s and general principles of international tradegpposed
to a domestic legal system, to apply, but did moiseder the Convention as a possible source okecl for
such usages or principlgg)6]. A similar solution was reached in ICC 6149/19907]. There the dispute
was between a Korean seller and a Jordanian bn@yated to a series of contracts for the sale oflgdo be
delivered to an end buyer in Iraq. The Korean ssllied on breach of contract and unjust enrichnidra.
tribunal determined, through the cumulative appiccaof the conflicts rules of the countries of gedler, the
buyer, the end buyer and the place of arbitrativat, the law applicable was Korean law. In an edéng
twist, the Korean seller then argued that the appbn of Korean law would be impracticable, anebpoled
the application ofex mercatoriawhich was, in the view of the seller, tantamaionthe Convention. The
tribunal agreed with the proposition, but held thet Convention did not contain any provisions ajust
enrichment whereas the parties were presumed ®taaitly excluded angépecageThe tribunal declined
to apply the Convention on any ground.

On the other hand, a New York Federal Court apghedConvention, and Article 9 in particular, ast jud
"general principles of contract law" to decideettter the requirement of writing of Article 1l dfé New York
Arbitration Conventiorj108] was fulfilled by an exchange of correspondefd€®]. Similarly, Advocate
General Tesauro, in his conclusions to@ravieres Rhénanesasg110], cited Article 18(1) of the
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Convention in support of his interpretation of A& 17€) of the Brussels Conventighll].

Second, though in a given case the law applicatdieiuconflicts rules may lead to the same resubas
Convention, the Convention will be cited only gseasuasive factor for the international currencyhef
substantive solution given by the domestic law @pple[112]. In such cases, one presumes, the dispute
would be resolved by the (domestic) law applicasen if the provisions of that law were discordaith the
Convention; in other words the Convention is usexklonlyad abudantiamto enhance the credibility of the
substantive solution arrived at.

Finally, a case of non-genuine application of tlmméntion adex mercatoriamust be distinguished. In ICC
7331/1994 the arbitral tribunal had to resolvespdie between a Yugoslav seller and an Italian arysing
out of a contract concluded in 1989, at which titme Convention had entered in force both for Yugasl
and Italy[113]. The tribunal did apply the Convention but, ecdeatly, as evincing in the "most complete
way" international trade usages and general miesiof law, which it found to govern the contraidte
tribunal rejected the application of the Conventigrpart of the law of the seller (that is, throdgticle
1(1)(b)), and it seems that it did not even contemplatapplication objectively, through Article 1(&)( This
solution is all the more odd if it is taken intccaant that the tribunal appliechter alia, Article 8(3) of the
Convention, which deals with usage established &etvthe parties, in order to determine the effeaty,
on the original contract of certain subsequent atctee parties. In sum, the tribunal held that@woavention
as a whole evinces general usage which, in tuovjighes for the application of a specifioter partes usage
(Article 8(3)).

This, however, is only a vicious circle. What chart be said of the usages referred to in Artich) 6f the
Convention? How can the construct of the Converdiglgeneral usage be reconciled with another general
usage (in Article 9(2)) provided for in, or rath®y, theex hypothesieferring usage? This is too muddled to
be useful: the Convention should have applied thinaeither of the two mechanisms provided for indet

1(1)[114]

It is suggested in conclusion to this section thatConvention may apply as pari@t mercatoriaonly if it
is considered, as it may, as the articulation tdswf law generally accepted by a constantly gimar
community of trading nations. The Iran-US Claim#&tinal was thus on firmer ground in holding tha th
right of the seller to sell undelivered goods irigation of his damages, as embodied in ArticleoBthe
Convention, "is consistent with recognized intéoreal law of commercial contractgl'l5]. As such, the
Convention is a distillation of rules of sales lavich were considered to be appropriate for intéonal
sales contracts -- that is to say, generally aeceptles of law.

V. Conclusions

The evidence adduced above suggests that arhitiatame of the most fertile grounds of applicatidrthe
Convention. Though papers on the Convention relyutbscuss the substantive solutions adopted by
arbitrators applying the Convention, no detailestdssion had so far been made on the particulaesss
concerning the mechanics and underpinning legatjplies that make the Convention part of the law
applicable by arbitrators.

This essay has suggested that while the applicafitire Convention through Article 1(b)(presents no
significant methodological problem insofar as a#iirs are concerned, applying the Convention thinou
Article 1(1)(@) entails acceptance on the part of arbitratorsttiteConvention is objectively applicable. It
was submitted that such construct draws or is basdte persuasive value of the Convention, and was
commended. Systematically applying the Conventwattgh Article 1(1)), straightforward as it may be,
distorts the complementary character of the bakapmication of the Convention. It was submittadittit
would be more convincing and in accordance withG@bavention's own terms if the Convention was aapli
directly through Article 1(1¥) when the requirements of that provision wereilfatf. The evidence supports
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the feasibility of this construct and, moreoveggests that it will not be long until arbitratordlwesort to
the Convention directly (that is, not through thedmim of a domestic law), including Article 1(&)@nd ),
without further elaboration.

Finally, the question of the Convention as pategfmercatoriavas considered, and was argued that the
Convention should essentially be regarded as emibgdyenerally accepted rules of sales law ratham th
usage or custom of the mercantile community.
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(1998) 37 ILM 669, (1998) 23 YCA 336, (1998), Ate22.3 (and cf. the 1997 Draft Rules, Article 184));
Court of Arbitration and Mediation for the AmericdAMCA) Rules (1996), Article 30(1); American
Arbitration Association International ArbitratioruRes (1998), Article 28(1); Rules of the Arbitratitnstitute
of the Stockholm Chamber of Commerce (1999), AetRA(1). For an example in practice see ICC
2730/1982, (1984) 111Dl 914, note Derains.

27. Cf. European Court of Arbitration Rules (199ticle 11(3).

28. Seee.g.Derains, Y, "Attente légitime des parties et tapiplicable au fond en matiére d'arbitrage
commercial international”, [1984-85tComFr DIP81; Lalive, P, "L'arbitrage international et R¥sncipes
UNIDROIT" in Bonell, MJ & Bonelli, F (eds)Contratti Commerciali Internazionali e Principi UNROIT
(1997) 71, 85.

29. Cf. ICC Rules (1998), Article 35; ICC Rules 7521988), ICC Publication No 447-3, 1993, Articke 2

30. According to a traditional view, all aspectsaafarbitration, including the conflicts of lawdes, are
subject to the law of the seat of the tribunal; sgethe Resolution of thimstitut de Droit Internationabn
"Arbitration in Private International Law", (19647ii AnnIDI 491 (English translationjbid 479 (French
original). Thelnstitut itself reversed course in its 1989 ResolutionArbitration between States, State
Enterprises, or State Entities, and foreign Entsegt’, (1990) 63iAnnIDI 324, in particular Article 6. See
furthere.g.De Ly, F, "The Place of Arbitration in the Conflof Laws of International Commercial
Arbitration: An Exercise in Arbitration Planning1991)Nw J Int'l L & Bus48, 61-69, and the references
there.

31. Seee.q.ICC 5551/1988, (1996) 7 NolCC Bull 82.

32. The other three States are China, Czechoslkayakiich has meanwhile been succeeded by the Czech
Republic and Slovakia) and Singapore; Séus of Conventions and Model Law$l Doc A/CN.9/449
(1998).

33.ContraHerber in Schlechtriensupranote 6, at 26, 27; Evans in Bianca, CM & Bonell {@ds),
Commentary on the International Sales Conventitve. 1980 Vienna Sales Convent{d987) 656-657.

34. But see, erroneously, OLG Dusseldorf, 2 Ju§3191993) 3RIW 845, [1993]IPRspr323, CLOUT Case
49, where the court applied the Convention asgfddnited States (Indiana) law through Article ) For
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a comment see.g.Schlechtriem, [1993WiRat 1075-1076 or in Kritzer, A (edjuide to the Practical
Applications of the United Nations Conventigol 2, supp 9 (1994).

35. Declaration contained in notice of ratificatio@produced iMultilateral Treaties Deposited with the
Secretary-Generabtatus as at 10 February 1999, available at <wwarg/Depts/Treaty>.

36. This only means of course that the arbitratexdoriis does not necessarily coincide with the lawhef t
place of the arbitration. The arbitrator must fallor construct &ex fori, because a system of reference is a
logical prerequisite for the resolution of any ledispute; see Von Mehren, A & Jimenez de Aréchéga,
Preliminary Report, (1989) 63innIDI 31, 193, sub no 7; Ehrenzweig, A, "Tlex Fori-- Basic Rule in the
Conflict of Laws", (1960) 58lich LR637. But see for an overbroad formulation ICC 15921, (1976) 1
YCA128, (1974) 103DI 905, note Derains: "the international arbitrdtas no lex fori, from which he can
borrow rules of conflict of laws. . . ."

37. Cf., for the hypothesis of a non-Contractingt&s court, Lando, O, "The 1985 Hague Convermiothe
Law Applicable to Sales", (1987) RabelsZ60, 84. And see ICC 7197/199&fra note 44 (obiter); ICC
7531/1994|nfra note 78 (obiter).

38. Herbersupranote 33.
39. It is unclear whether the tribunal meant rdim" itself or Germany.

40. See Schiedsgericht der Handelskammer Hambiifgla2ch 1996, (1996) 4RIW 766, (1996) 4NJW
3229, (1996) 5MMDR 781, CLOUT Case 166. Cf. Arbitration Court attathe the Hungarian Chamber of
Commerce and Industry, award of 10 December 198& blo VB/96074, CLOUT Case 163,
<www.cisg.law.pace.edu> (full text), where the ¢applied Hungarian conflicts rules.

41. In English law for instance the leading casdHat proposition i€ompagnie d"Armement Maritime SA v
Compagnie Tunisienne de Navigatid971] AC 572, HL.

42. Seesupranote 22.

43. See award of 31 May 1996 in case No 273/9%parted but available at <www.cisg.law.pace.edu>. C
e.g.Grenoble, 23 October 1998CEA GAEC des Bauches B Bruno v Société Teso §em EmbH & CoKG
(1997) 86RCDIP 756, note Sinay-Cytermann, (1998) 13 125, note Huet.

44, See ICC 7197/1992, (1993) 1HDI 1028, note Hascher.
45. Seee.q.ICC 5885/1989, (1996) 7 NolCC Bull 83.

46. See Internationales Schiedsgericht der Bundesiea der gewerblichen Wirtschaft, awards of 15 June
1994, cases Nos SCH-4366 and SCH-4318, (199RIWI590, note Schlechtriem, (1995) 1221 1055,
UNILEX D.1994-13, -14.

47. See ICC 8128/1995, (1996) 1H3I 1024, note Hascher.
48. Article 13(3) reads in relevant part:

"In the absence of any indication by the partiewake applicable law, the arbitrator shall aply
law designated as the proper law by the rule oflimbrvhich he deems appropriate.”

49. SeeStatus of Conventions and Model Law&l Doc A/CN.9/449 (1998).

50. Accord: H Muir-Watt, "L'applicabilité de la @eention des Nations Unis sur les contrats de vente
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internationale de marchandises devant l'arbitermational”, [1996RDAI 401, 405.
51. ICC 8782/1997 (unreported).

52. See ICC 7585/1994, (1995) 112l 1015, note Derains. Note that the award was regont (1995) 6 No
21CC Bull 60 as a 1992 award.

53. See the references in Herlseipranote 33. And see BGH, 23 July 1997, [19BV}iR985.
54. Seee.q.ICC 8324/1995, (1996) 1281 1019, note Hascher.

55. See ICC 6653/1993, (1993) 110! 1040, note Arnaldez. The award was annulled oaraounds by
Paris, 6 April 1995Thyssen Stahlunion GmbH v Société General ForaigdeTOrganisation Building
Materials (1995) 121JDI 971, note Loquin.

56. See to the same effect ICC 7660/1994, (199%%) @Bull ICC 72, UNILEX E.1994-20; ICC 7844/1994,
(1995) 6 No Bull ICC 72; ICC 6076/1989nfra note 83; ICC 8087/1995, unreported, cited by Hasch
(1996) 1231DI 1024.

57. Much of the discussion has centred on thetlfett unlike the ULIS (Article 3, second sentendeg,
Convention does not provide expressly for its imghlexclusion. The Secretariat Commentangranote 12,
at 17, clarifies that the omission purported metelgiscourage courts from excluding the Convention
weak evidence. Of the same vievg.Nicholas, B, "The Vienna Convention on InternagéibSales Law",
(1989) 109_.QR 201, 208. As it stands, the text would supportrdagling that in doubt the Convention is
applicable; see Herbesypranote 33.

58. Seesupranote 53. Two Italian decisions, one of the Tridar@ivile, Monza (14 January 1998uova
Fucinati SpA v Fondmetal International AB294]Giur It 1.146, note Bonell, [1994Foro It 1.916, note Di
Paolatranslated in(1995) 15J L & Comm153) and one of an ad hoc arbitral tribunal inr€hee (award of
19 April 1994, CLOUT Case 92) held that a clausevgling for the application, or the exclusive apation,
of Italian law is an implicit exclusion of the Cagvtion or excludes consideration of the Convention
altogether. The cases are widely criticised;esgeBonell & Liguori, supranote 16, at 156-157.

59. Thus ICC 9187/1999 (unreported), where therachprovided for the application of the law of a
Contracting party to the Convention, and the trddwapplied the Convention despite the defendasgsréion
that the parties intended the internal law of Biatte to apply.

60. Seanfra note 84.
61. See ICC 7565/1994, (1995) 6 N&@l ICC 64, UNILEX E.1994-30.

62. But see OLG Hamm, 9 June 1995, (1998)®ax269, note Schlechtriernbid 256, (1996) 4RIW 689,
[1996] NJW-RR179.

63. Thus Cass Comm, 4 February 190&rkaba v Société Navale Chargeurs Delmas Viel[@992)RCDIP
495, note Lagarde (a case on the 1924 Maritime dages and Liens Convention).

64. Thus Mayersupranote 15, at 287.

65. See thus the three unreported ICC awards aygptiie UNIDROIT Principles as proper law of the
contract, discussed by Garro, AJ, "The Contribugbthe UNIDROIT Principles to the Advancement of
International Commercial Arbitration”, (1995)ral J Int'l & Comp L93, 109-111; Berger, KP, "The Lex
Mercatoria Doctrine and the UNIDROIT Principleslofernational Commercial Contracts", (1997).28v &
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Pol'y Int'l Bus943, 984-987; Bonell, MJ, "The UNIDROIT Principle Practice: The Experience of the First
Two Years", [1997ULR 34, 42-43; Lalivesupranote 28, at 81, 86-87.

66. See UNCITRAL Model Lavwsupranote 25, Article 28(1); and the arbitration rub#ed in the same note.
See also the preparatory materials reproduced itztdann, HM & Neuhaus, JB Guide to the UNCITRAL
Model Law on International Commercial Arbitrati¢h989) 768.

67. See Vienna Convention on the Law of Treasapyranote 14, Article 24(1).
68. But see Land®upranote 37, at 83, who seems to consider this asaaaveritable choice of law.
69. See ICC 7585/1994upranote 52 and accompanying text.

70. Cf. the award in case No VB/9608dipranote 40, where the parties agreed that the Coiovewas
applicable, but the tribunal applied the Conventtmough Article 1(1)}f) and Hungarian conflicts rules.

71. See award of 5 June 198&ijing Light Automobile Co, Ltd v Connell LimitBdrtnership unreported
but available at <www.cisg.law.pace.edu>. See llstsopolitan Court (Forarosi Birdsag), Budapest, 19
January 199Pratt & Wittney v Malev Hungarian Airlinggranslated in(1993) 13J L & Comm49, reversed
on other groundsSupreme Court (Legfelsobb Birdsag), 25 Septerh®82,Malev Hungarian Airlines v
Pratt & Wittney translated in(1993) 13J L & Comm31.

72. Translation: "This contract is governed bidtalaw. Wherever this contract is silent, theypsmns of
the Civil Code and of the United Nations Conventiat be applicable . . . ".

73. See Mayesupranote 15, at 287.

74. This is a reasoning arbitral tribunals oftepldeg to justify the application of internationaé#ties; see.g.
ICC 6379/1990, (1992) 1IYCA212, where the tribunal applied the 1958 New Yamk 1961 Geneva
Arbitration Conventions.

75. See the Mexican Commission for the Protectidfooeign Trade (Compromex) awardNtorales v Nez
Marketing case No M/66/92juoted byGonzalez & Cohen, (1997) I7L & Comm363-367, para 3 (not
explicitly). This would also seem to be the cagetlie six China International Economic and Trade

Arbitration Commission (CIETAC) awards rendered $92-1995 between Chinese and overseas parties; the
awards are abstracted at <www.cisg.law.pace.edu>.

76. See the 1995 award of the Tribunal attachékdedrussian Federation Chamber of Commerce and
Industry made in case 304/199@ioted byRozenberg, (1995) RCL/IPG-LAW10-13. There is a
considerable number of awards of the same Tribinadlwould seem to follow the same reasoning, abtd
at <www.cisg.law.pace.edu>.

77. Seee.qg. Delchi Carrier, SpA v Rotorex Corpl F.3d 1024 (2d Cir 1995).

78. With the exception of ICC 7531/1994, (1995)& NCC Bull 67, UNILEX E.1994-31, where the
tribunal simply held the Convention applicable tooatract between a Chinese seller and an Audbuger
and where that contract was concluded before ttrg enforce of the Convention.

79. Seanfra note 112.
80. See ICC 7153/1992, (1992) 11Dl 1005, note Haschdranslated in(1995) 14J L & Comm?217.

81. Seesupranotes 26, 48.
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82. See Hasher's nosypranote 80, with further references.
83. Seesupranote 47 and accompanying text.

84. See ICC 6076/1989, (1990) YEAS3.

85. Seesupranote 19.

86. See ICC 7399/1993, (1995) 6 N¢CX Bull 68.

87. See 7197/1998upranote 44. See also Tribunal Commercial, Bruxell@November 1992viaglificio
Dalmine Srl v SC Covire® October 1994Calzaturificio Moreo Junior Srl v SPR LU PhilmarfDiboth in
UNILEX 1996.

88. Seesupranotes 9-11 and accompanying text.

89. See award of 5 December 1995, case No VB/941996]NJW-RR1145 (segments), CLOUT Case 164,
<www.jura.uni-freiburg.de/iprl/cisg> (full text)waard of 8 May 1997, Case No VB/96038, CLOUT Case
174.

90. ICC 5713/1989, (1990) DECA70.
91. Sedbid sub [2]-[3].

92. Ibid sub [5].

93. Ibid sub [8].

94. See extensively Goode, R, "Usage and its Recep Transnational Commercial Law", (1997)I08.Q
1, 20-22; and see Hyland, R, "Commentary on IC€2(Q¥0 5713 of 1989" in Kritzesupranote 34.

95. When an international Convention applies oslgw@dence of customary law and/or because of its
persuasive force, its not having entered in fosagoit a circumstance necessarily precluding suphcagpion;
cf. Paris, 27 November 1988/uetig v Société International Harves{@®88) 77RCDIP 314, note Lyon-
Caen (a case on Article 6 of the 1980 Rome Coneehti

96. SeeaMilitary and Paramilitary Activities in and againdticaragua(Merits), ICJ Reports 1986at 94, para
175: "[E]ven if a treaty norm and a customary normhave exactly the same content, this wouldea
reason . . . to take the view that the operatiotheftreaty process must necessarily deprive temary
norm of its separate applicability.”

97. Seee.g.Audit, B, La vente internationale de marchandises: Conventies Nations-Unies du 11 avril
1980(1990) 44id, "The Vienna Sales Convention and the Lex Meradtin Carbonneau, Th (ed)ex
Mercatoria and Arbitrationrevised edn 1998) 173, 187 seq

98. For instance, Article 68, on sales of goodsansit, was an accommodation between developed and
developing countries; s@eg.Honnold, JUniform Law for International Sale@nd edn 1991% 372.

99.North Sea Continental Shelf Cases, ICJ Reports 1864, para 77.

100. See further on the distinctierg.Gaillard, E, "La distinction entre principes gea du droit et usages
du commerce international" Etudes offertes a Pierre Bellgt991) 203.

101. See Honnoldupranote 98,9 288.
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102. Incidentally, this would tally with the proptien that usages of international trade bind thsteator
even in the face of an explicit and exclusive cha€law clause, and such usages prevail ovemie- (
mandatory) rules of the law otherwise applicabée KCC 8873/1997, (1998) 12BI1 1017, note Hascher.
Note however the strong contrary opinion that smgimping of the choice of the parties would amaordn
excess of jurisdiction on the part of the arbitratwwith the consequence that the award would be
unenforceable; cf. the 1992 Resolution of the @onal Law Association on International Commdrcia
Arbitration, (1992) 69LA Reportss, 117-128; and see Gaillard, E, "Thirty Years@k Mercatoria: Towards
the Selective Application of Transnational Rulg¢$995) 10FILJ-ICSID Rev208, 219-222.

103. Cf. ICC 8486/1996, (1998) 12bI 1047, note Derains:@ausula rebus sic stantibusust in an
international context be interpreted strictly, glso evinced by Articles 1.3 and 6.2.1 of the DROIT
Principles, which on this point are consonant \hig ‘tonvictions juridiques en vigueur dans le droit des
contrats internationauXx

104. Cf. ICC 8873/1997, (1998) 132l 1017, note Hascher, where the sole arbitratorddbat provisions
of the UNIDROIT Principles on hardship (Article26L and 6.2.3(4)) were not expressive of tradeeisag

105. Alvarez, in his comment to ICC 5904/1989, secahere the parties were agreed that the "nantal
general usages of international commerce" werkcaybe, notes that the tribunal could or shouldéha
applied Articles 18(3), 38 and 39 of the Vienna @mtion considered as a "receptacle of usages'iGC
5904/1989, (1989) 118Dl 1107, note Alvarez.

106. See ICC 8356/1996, (1996) 13l 1978, note Arnaldez.
107. See ICC 6149/1990, (1995) PCA41.

108. See Convention on the Recognition and Enfoecémf Foreign Arbitral Awards (New York, 10 June
1958), (1959) 330 UNTS 3, 38, Article II.

109. Sed-ilanto SpA v Chilewich International Cor@g89 F.Supp 1229 (SDNY 1992)ppeal dismisse®84
F.2d 58 (2d Circ 1993jpllowed by Borsack v Chalk & Vermilion Fine Artsl| 974 F.Supp 293, 300 (SDNY
1997). For comment see Brand & Flechtner, (1993) L& Comm239; Nakata, (1994) Transnat'l L141.

110. See Case C-106/8minschiffahrts-Genossenschaft eG (MSG) v Les @rasiRhénanes SARL997]
ECR 1-911, 929, para 29, [1997] 1 All ER (EC) 385.

111. See Convention on Jurisdiction and the Enfoese of Judgments in Civil and Commercial Matters
(Brussels, 27 September 1968), [1998] OJ L27/1ePngolidated text), Article 1E).

112. See ICC 6281/1989, (1990) Y6A96, (1989) 119DI 1114, note Alvarez, (1991) 1IDI 1054, note
Hascher, where the tribunal noted that the apdic#bgoslav law yielded the same result as the Enton,
Article 75. Note, however, that the tribunal hadrid that the Convention as such was not applidakitee
circumstances.

113. See ICC 7331/1994, (1995) 111 1001, note Hascher. The fact that the contrasatef was part of a
wider commercial transaction involving a third yathe provider of the goods, is irrelevant for purposes.

114. See the critical comments of Haschixmd.

115. SeaNatkins-Johnson Company et al v Islamic Republicaof et al (1990) 22 Iran-US CTR 218, 244,
para 95, (1990) 15CA220, 226. It will be recalled that the Tribunabverned by the UNCITRAL
Arbitration Rulessupranote 26. See for a similar approach the ICC awaated by Lalivesupranote 28,
at 81, 86 (that award concerned the UNIDROIT Pgles); andsupranote 109.
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