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The purpose of the presento

» To identify key tenets of the CJEU’s reasoning in the Achme
aerve O look at rather weak spots in the Court’s argume

e current tension between EU law and inter
aNd arbitration




The CJEU Achmea judgmen
(C=284/16)

» The Dutch company Achmea merged with another comp
providing health insurance services in Slovakia.

sreafter radically altered its state policy with re

ced an investment arbitration against S
ween the Netherlands and the latter, ar
ds under this treaty.

N was Frankfurt am Main in Germany.
spute, but Slovakia requested anullment of the

rify whether the award would be incompatible
Yvakia argued.




Core legal issues

» Is a dispute resolution provision providing for arbitration con
an intra-EU bilateral agreement (BIT) compatible with EU |

s national court asked for enforcement of
orovision is contrary to EU law?e




The CJEU's answer

» The dispute resolution clause is ireconcilable with fundame
principles of EU law, in particular autonomy, sincere coop
> Of powers among EU law organs




Reasons

» German law, which includes EU law, is applicable in the inv
arbitration under the BIT

Qature of EU law may be maintained solely b
JEU, as these may ensure primacy, direc
niform application of EU law

pbliged to submit preliminary references t

eir dispute with investor arising out of an intra-
nce it would contradict article 344 TFEU

ment arbitral award is limited under the German
ce with EU law cannot be guaranteed




The context

» A lasting tension between EU and investment law
mission has sought to intfroduce an EU-la

essful with the arguments based on EU |
s (e. g. Anglia Auto Accessories Ltd. v:
d Busta v. Czech Republic) and facin
ral awards (e.g. Micula v. Romania)




The Weak points of the decis

» Lack of an analytically reliable distinction between invest
commercial arbitration (hence possible negative spill-o

Qs never been addressed to arbitrators,
ot comply with it

en the investor and Germany does nof f
4 TFEU (only disputes between MS)

to justice for an EU investor

s left without answer (E. g., what about
on BITs that do not refer to domestic law as




A Reaction by Arbitral Tribun

» Tribunals refuse Achmea in unison (e. g. the Vatfenfall Il aw
jurisdiction): hitps.//www.italaw.com/sites/default/files/ca
i/ italaw? 260 a



https://www.italaw.com/sites/default/files/case-documents/italaw9916.pdf
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